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WiLKISON   V.   BOABD    OP    ChILDREN's    GuARDIANB     170       247| 


OP  Marion  County. 

[No.  19,662.    FUed  Jannaiy  14,  1902.] 

GoNSTiTunoNAii  TjAW, ^Ajrimdatory  Act,— Tide.— -Board  of  CMdren'9 
Gvardiaru. — The  judgment  of  the  trial  oourt  in  a  proceeding  by 
the  board  of  children's  goardiana  for  the  control  and  cnstodj  of 
a  child  -will  not  be  reversed  on  appeal  because  of  the  nnconstitiL- 
tionality  of  the  amendatory  act  of  1891  (Acts  1891,  p.  869)  in  that 
the  original  act  of  1889  limits  the  proposed  legislation  creating 
boards  of  children's  guardians  to  townships  having  a  i>opnlation 
of  more  than  75,000,  without  regard  to  any  particular  census, 
while  the  amendatory  act  attempts  under  the  title  of  the  original 
act  so  to  change  and  extend  the  latter  act  as  to  make  it  embrace 
and  apply  to  counties,  instead  of  townships,  having  a  population 
of  more  than  75,000  as  shown  by  the  census  of  1900,  in  violation 
of  article  4,  ^19  of  the  State  Constitution  that  "every  act  shall 
embrace  but  one  subject  and  matters  properly  connected  there- 
with; which  subject  shall  be  exinessed  in  the  title,"  etc.,  where 
the  proceedings  were  authorized  by  the  original  act,  since  if  the 
amendatory  act  in  question  is  void  the  original  act  of  1889  is  not 
affected  thereby,    pp.  t-l. 

Same. — Board  of  ChUdren^s  Ouardians. — Serving  Without  Compensation. 
—A  defendant  to  a  proceeding  by  the  board  of  children's  guard- 
ians for  the  custody  of  a  child,  cannot  question  the  constitution- 
ality of  the  act  creating  such  board  in  that  the  act  provides  that 
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the  members  of  the  board  shall  serve  without  comx)enBation, 
which  provision  is  in  conflct  with  $21  of  the  bill  of  rights  "that 
no  man's  particular  services  shall  be  demanded  without  just  com- 
pensation/'   pp.  7,  8. 

Constitution Aii  Law. — Board  of  Children* 8  Gvardians. — Appointment 
of  Members  of  J?oard.— The  act  of  1889  (Acta  1889,  p.  261),  and 
amendments,  creating  a  board  of  diildren's  guardians  is  not  vio- 
lative of  article  8,  §1  of  the  Constitution  in  that/  it  attempts  to 
delegate  executive  i)ower  to  the  circuit  court  by  investing  that 
tribunal  with  the  authority  to  appoint  the  members  of  the  board. 
p,8. 

Same. — Board  of  Children's  Guardians, — Custody  of  ChUd. — Rearing. — 
Notice.—The  act  of  1889  (Acts  1889,  p.  261)  creating  a*  board  of 
cliildren's  guardians  is  not  unconstitutional  in  that  it  invests  the 
"court  with  the  iwwer  to  try  the  right  of  the  liberty  of  any  child 
under  the  age  of  fifteen  years  without  the  service  of  a  summons, 
warrant,  or  process  of  any  kind  upon  such  child,"  since  the 
statute  provides  that  notice  shall  be  served  upon  the  parent  or 
person  having  the  actual  control  or  custody  of  the  child  before 
such  hearing  is  had.    pp.  8,  9. 

From  Marion  Circuit  Court ;  H.  C.  Allertj  Judge. 

Proceeding  by  the  Board  of  Children's  Guardians  of 
Marion  County  against  Martin  V.  "Wilkison  to  obtain 
the  custody  and  control  of  Zola  Rankin.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

JT.  E.  Negleyj  R.  M.  Miller  and  H.  C.  Bametty  for  ap- 
pellant. 

W.  W.  Woollen  and  E.  Woollen^  for  appellee. 

Jordan,  C.  J. — On  the  13th  day  of  October,  1900,  the 
board  of  children's  guardians  filed  its  verified  petition  in  the 
circuit  court  of  Marion  county,  Indiana,  whereby  it  alleged 
that  Zola  Eankin,  a  female  child  of  the  age  of  eleven  years, 
was  in  the  actual  control  and  custody  of  appellant,  Wilkison, 
who  resided  in  the  city  of  Indianapolis,  county  and  State 
aforesaid.  It  was  further  averred  in  the  petition  that  the 
parents  of  the  said  girl  had  abandoned  her  and  that  their 
names  were  unknown  to  the  petitioner,  and  that  appellant 
was  not  related  to  her,  and  had  no  legal  right  to  her  custody, 
and  that  his  associations  and  manner  of  living,  otc,  were 
such  as  tended  to  corrupt  and  contaminate  the  life  of  said 
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girl ;  and  the  prayer  of  the  petition  was  that  she  be  com- 
mitted by  the  court  to  the  custody  and  control  of  the  board 
until  the  further  order  of  the  court.  Appellant  was  made  a 
party  defendant  |p  the  proceeding,  and  duly  served  with 
notice,  and  in  pursuance  thereof  appeared  in  court  and  un- 
successfully interposed  a  plea  in  abatement  to  the  proceed- 
ing, and  subsequently  demurred  to  the  petition,  which  de- 
murrer was  overruled ;  and  thereupon  he  filed  his  answer, 
denying  the  facts  alleged  in  the  pleading,  and  setting  up 
affirmative  matter  as  defense  to  the  proceeding.  On  a  trial 
by  the  court  there  was  a  finding  in  favor  of  the  appellee  on 
its  petition,  and,  over  appellant's  motion  for  a  new  trial,  the 
court  ordered  and  adjudged  that  the  custody  and  control  of 
the  girl  in  question  be  awarded  to  the  appellee. 

The  only  questions  raised  and  discussed  by  appellant  re- 
late to  tEe  alleged  unconstitutionality  of  the  statute  provid- 
ing for  the  establishment  of  a  board  of  children's  guardians, 
and  the  invalidity  of  the  several  amendments  of  the  original 
act.  Counsel  for  appellant  in  their  brief  say:  "If  these 
acts  are  unconstitutional  and  void,  as  claimed  by  the  appel- 
lant, the  court  erred  in  not  finding  for  the  defendant  on  such 
plea  in  abatement ;  and,  having  found  for  petitioner  on  said 
plea  in  abatement,  the  court  erred  in  not  sustaining  appel- 
lant's demurrer  to  said  petition ;  and,  having  found  for  the 
petitioner  on  the  trial  of  the  cause,  the  court  erred  in  not 
sustaining  appellant's  motion  for  a  new  trial  of  said  cause, 
for  reasons  assigned  therein." 

The  original  act  under  which  boards  of  children's  guard- 
ians were  created  was  approved  March  9,  1889  (Acts  1889, 
p.  261),  and  was  entitled  "An  act  to  establish  a  board  of 
children's  guardians  in  townships  having  a  population  of 
more  than  75,000  persons;  defining  the  powers  and  duties  of 
such  boards,  *  *  *  and  declaring  an  emergency." 
The  first  section  of  this  act  reads  as  follows :  "That  in  all 
townships  having  a  population  of  more  than  75,000  persons 
there  shall  be  created  a  board,  composed  of  six  persons,  three 
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of  whom  shall  be  women,  which  board  shall  be  a  body  politic 
and  corporate,  known  as  *The  Board  of  Children's  Guar- 
dians of Township,'  and  in  such  name  sue  and 

be  sued.  The  members  of  such  board  i&hall  be  appointed 
by  the  circuit  court  of  the  county  in  which  such  townships 
are  situate,  and  shall  serve  without  compensation.  Two 
members  of  such  board  shall  serve  one  year,  when  their  suc- 
cessors shall  be  appointed,  who  shall  serve  three  years ;  two 
members  shall  serve  two  years,  when  their  successors  shall 
be  appointed,  who  shall  serve  three  years ;  two  members  shall 
serve  three  years,  when  their  successors  shall  be  appointed, 
who  shall  serve  three  years;  and  anually  thereafter  there 
shall  be  appointed  two  members  of  such  board,  who  shall 
serve  three  years."  In  1891  an  act  to  amend  the  statute  of 
1889  was  passed  by  the  legislature.  See,  Acts  1891,  p.  365. 
This  latter  act  was  entitled  as  follows :  "An  act  to  amend 
an  act  entitled,  ^An  act  to  establish  a  board  of  children's 
guardians  in  townships  having  a  population  of  more  than 
75,000  persons,  defining  the  powers  and  duties  of  said 
board,  providing  for  a  special  tax  for  the  establishment  and 
maintaining  of  homes  under  the  care  of  such  boards,  and 
declaring  an  emergency,'  approved  March  9,  1889." 

In  the  body  of  this  amendatory  act  it  is  declared,  "That 
§1  of  an  act  entitled  'An  act  to  establish  a  board  of  children's 
guardians  in  townships  having  a  population  of  more  than 
75,000  persons,  *  *  *  approved  March  9,  1889,'  be 
amended  so  as  to  read  as  follows :  Section  1.  That  in  all 
counties  of  this  State  which  have  a  population  of  more  than 
75,000  inhabitants,  as  shown  by  the  United  States  census 
for  the  year  1890,  there  shall  be  created  a  board  composed 
of  six  persons,  three  of  whom  shall  be  women,  which  board 
shall  be  a  body  politic  and  corporate,  known  as  the  Board 

of  Children's  Guardians  of $   County,  and  in 

such  name  may  sue  and  be  sued.  The  members  of  such 
board  shall  be  appointed  by  the  circuit  court  of  the  county 
in  which  such  townships  are  situated,  and  shall  serve  with-* 
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out  compensation.  Two  members  of  such  board  shall  serve 
one  year,  when  their  successors  shall  be  appointed,  who  shall 
serve  three  years.  Two  members  shall  serve  two  years,  when 
their  successors  shall  be  appointed,  who  shall  serve  three 
years.  Two  members  shall  serve  three  years,  when  their 
successors  shall  be  appointed,  who  shall  serve  three  years; 
and  annually  thereafter  there  shall  be  appointed  two  mem- 
bers of  such  board,  who  shall  serve  three  years.'' 

A  comparison  of  §1  of  the  act  of  1889  with  the  section  as 
amended  by  the  act  of  1891  discloses  that,  with  the  excep- 
tions that  the  limitation  of  the  original  act  is  so  changed  or 
altered  as  to  extend  or  make  it  apply  to  counties,  instead  of 
townships,  which  have  a  population  of"  75,000  and  over,  as 
shown  by  the  United  States  census  of  the  year  1890,  and 
the  board  instead  of  being  known  as  the  "Board  of  Chil- 
dren's Guardians  of Township,"  is  to  be  known 

as  the  "Board  of  Children's  Guardians  of    

County,"  this  section  remains  substantially  as  when  first 
enacted  in  1889.  The  act  of  1891  also  amended  §3  of  the 
act  of  1889,  but  the  changes  made  therein  seem  to  be  to  the 
extent  only  of  authorizing  a  hearing  of  the  petition  in  vaca- 
tion by  the  judge  of  the  circuit  court,  and  providing  for  an 
appeal  to  the  Supreme  Court  from  the  decision  of  the  court, 
or  judge  thereof,  in  vacation.  Without  declaring  in  the 
title  the  purpose  so  to  do,  a  supplemental  section  is  embraced 
in  the  act  of  1891,  but  the  provisions  thereof  are  in  no  man- 
ner involved  in  this  appeal. 

By  an  act  approved  March  3,  1893,  the  act  of  1891  was 
amended  so  as  to  make  it  apply  only  to  counties  having  a 
population  of  more  than  50,000,  as  shown  by  the  United 
States  census  of  1890,  and  further  providing  that  any 
vacancy  occurring  in  the  board  should  be  filled  by  appoint- 
ment by  the  circuit  court  for  the  unexpired  term.  On 
March  11,  1901,  an  act  was  approved,  and  went  into  force 
from  that  date  by  virtue  of  the  emergency  therein  declared, 
which  is  entitled  "An  act  to  establish  a  board  of  children's 
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guardians  in  each  county ;  defining  the  powers  and  duties  of 
said  board ;  *  *  *  repealing  all  laws  in  conflict  with 
or  within  the  purview  of  this  act;  legalizing  and  providing 
for  the  completion  of  all  adjudications,  except  as  to  pending 
litigation,  under  the  act  of  March  9, 1889,  etc."  Acts  1901, 
p.  369.  Section  1  of  this  statute  provides  "that  in  each 
county  in  this  State  there  may  be  created  a  board  composed* 
of  six  persons,  three  of  whom  shall  be  women,  and  every 
member  of  which  shall  be  a  parent^  which  board  shall  be  a 
body  politic  and  corporate  known  as  the  Board  of  Children's 

Guardians  of County,  etc."    This  act  changes 

in  many  respects  all  former  legislation  pertaining  to  boards 
of  children's  guardians.  It  is  expressly  declared  therein 
that  "All  laws  in  conflict  with  or  within  the  purview  of  this 
act  are  hereby  repealed."  Section  10  thereof  provides :  "All 
children  held  under  any  proceedings  brought  under  the  act 
of  March  9,  1889,  entitled  *An  act  to  establish  a  board  of 
children's  guardians  in  townships  having  a  population  of 
more  than  75,000  persons,  defining  the  powers  and  duties 
of  said  board,  providing  for  a  special  township  tax  for  the 
establishment  and  maintaining  of  homes  under  the  care  of 
such  boards,  and  declaring  an  emergency,'  and  under  said 
act  as  amended  by  the  acts  of  March  1,  1891,  and  March  3, 
1893,  shall  be  subject  to  the  provisions  of  this  act,  and  all 
boards  of  children's  gflaxdians  organized  under  such  acts 
shall  be  subject  to  the  provisions  of  this  act,  and  all  pro- 
ceedings that  may  hereafter  be  brought  by  such  boards 
organized  under  said  acts  shall  be  brought  under  this  act. 
And  all  adjudications,  except  as  to  pending  litigation,  under 
said  acts  of  March  9,  1889,  March  1,  1891,  and  March  3, 
1893,  are  hereby  legalized ;  and,  if  incomplete,  may  be  con- 
tinued to  completion  under  the  provisions  of  this  act."  It 
will  be  observed  that  the  act  of  1889  creating  a  board  of  chil- 
dren's guardians  was  made  to  apply,  both  by  its  title  and 
in  the  body  thereof,  to  all  townships  in  this  State  having  a 
population  of  more  than  75,000,  without  regard  to  any  pre- 
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scribed  or  particular  census  by  which  such  population  should 
be  ascertained. 

Counsel  for  appellant  insists  that  the  amendatory  act  of 
1891  is  in  direct  conflict  with  §19  of  article  4  of  the  State 
Constitution,  which  provides  that  "every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith ; 
which  subject  shall  be  expressed  in  the  title,'^  etc.  The  con- 
tention is  that  the  title  of  the  original  act  of  1889  expressly 
limits  the  proposed  legislation  creating  boards  of  children's 
guardians  to  townships  having  a  population  of  more  than 
75,000,  -v^ithout  regard  to  any  particular  census,  while  the, 
amendatory  act  of  1891  attempts,  under  the  title  of  the  act 
of  1889,  so  to  change  and  extend  the  latter  act  as  to  make  it 
embrace  and  apply  to  counties,  instead  of  townships,  having 
a  population  of  more  than  75,000,  as  shown  by  the  United 
States  census  of  1890 ;  hence  it  is  said  that  the  amendatory 
legislation  is  not  within  the  title  of  the  act  sought  to  be 
amended,  and  is  therefore  a  nullity. 

Other  constitutional  objections  are  urged  against  the 
amendatory  act  of  1891,  but  it  is  not  essential  that  we  set 
out  or  refer  to  these.  Conceding,  however,  as  we  may,  with- 
out deciding,  that  the  act  of  1891,  under  the  circumstances, 
is  antagonistic  to  the  requirements  of  the  Constitution,  for 
the  reasons  stated  and  claimed  by  appellant,  still  that  fact 
would  not  result  in  a  reversal  of  the  judgment,  for  the  reason 
that,  if  the  amendatory  act  in  question  is  void,  the  statute 
of  1889  would  not  be  in  any  manner  affected  by  such  le^sla- 
tion,  and  therefore  remained  intact  until  repealed  by  the 
statute  of  March  11,  1901.  And  as  the  petition  in  this  case 
and  the  proceedings  thereon  are  fully  authorized  and  sup- 
ported by  the  act  of  1889,  the  judgment  of  the  trial  court 
must  be  affirmed,  unless  it  is  shown  that  the  latter  act  is  also 
invalid.  Appellant,  however,  insists  that  said  act  is  uncon- 
filitutional  because  it  conflicts,  as  asserted,  with  §21  of  the 
bill  of  rights,  which  provides  "that  no  man's  particular  serv- 
ices shall  be  demanded  without  just  compensation."    This 
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insistence  is  based  on  the  provision  of  the  statute  in  question 
which  provides  that  the  members  of  the  board  of  children's 
guardians  shall  serve  without  compensation.  If  this  part  of 
the  act  could  be  said  to  be  invalid,  it  might,  perhaps,  if  nec- 
essary, be  eliminated  therefrom  without  affecting  the  pro- 
ceedings in  this  appeal.  Again,  the  members  of  the  board, 
for  aught  shown  to  the  contrary,  appear  to  have  accepted 
their  oflBces,  and  are  discharging  the  trusts  imposed,  without 
any  complaint  on  their  part  in  respect  to  the  compensation. 
If  there  were  any  merit  in  appellant's  contention  it  would 
not  avail  him,  for  the  reason  that  he  is  not  prejudiced  by  the 
alleged  invalidity  of  that  portion  of  the  statute  of  which  he 
complains.  The  rule  is  a  familiar  one  that,  where  a  party 
is  not  rightfully  aggrieved  by  the  operation  of  a  statute,  he 
is  therefore  not  in  a  position  to  assail  its  validity. 

The  further  claim  is  made  that  the  act  in  pontroversy  is 
also  in  conflict  with  §1  of  article  3  of  the  Constitution,  for 
the  reason  asserted^  that  it  attempts  to  delegate  executive 
power  to  the  circuit  court  by  investing  that  tribunal  with 
the  authority  to  appoint  the  members  of  the  board.  This 
question  is  fully  considered,  and  decided  adversely  to  appel- 
lant's contention,  in  the  appeal  of  the  City  of  Terre  Haute 
Y.  EvansvUle,  etc.,  R.  Co.,  149  Ind.  174,  37  L.  R.  A.  189. 

It  is  finally  urged  that  the  statute  of  1889  is  unconstitu- 
tional for  the  further  reason  that  it  invests  the  "court  with 
the  power  to  try  the  right  of  the  liberty  of  any  child  under 
the  age  of  fifteen  years,  without  the  service  of  a  summons, 
warrant,  or  process  of  any  kind  upon  such  child."  The 
statute  provides  a  hearing  by  the  court  after  notice  shall 
have  been  served  upon  the  parent  or  person  having  the 
actual  custody  or  control  of  the  child.  It  is  not  essential 
that  the  law  should  be  further  extended  so  as  to  provide  for 
notice  to  the  infant  in  a  proceeding  to  have  the  custody 
thereof  committed  to  the  guardianship  and  control  of  the 
board.  See,  Board  of  Children* s  Ouardians  v.  Shutter,  139 
Ind.  268,  31  L.  R.  A.  740;  Oibson's  Appeal,  154  Mass.  378, 
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28  N.  E.  296 ;  Kurtz  v.  St.  Pml,  etc.,  R.  Co.,  48  Minn.  339, 
51  K  W.  221,  31  Am.  St.  657;  Reynolds  v.  Howe,  51 
Conn.  472. 

In  Van  Walters  v.  Board  of  Children's  Guardians,  132 
Ind.  567,  18  L.  R.  A.  431,  the  validity  of  the  act  of  1889 
was  upheld.  This  court  in  that  case  said:  "The  statute 
violates  no  constitutional  principle,  inasmuch  as  it  guards 
the  interests  and  rights  of  parents  by  requiring  that  their 
children  shall  not  be  taken  from  them  without  a  hearing, 
upon  due  notice,  in  the  courts  of  the  State." 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Craig  v.  Bennett. 

[No.  3,700.    Filed  December  18,  1901.]  . 

|J58       9 

AFPBAii  AND  Error. — Transfer  of  Cause  to  Supreme  Court.— Under  the     IIS.  J5? 
proTision  of  $1837j  Bums  1901  that  if  a  petition  for  a  rehearing       |^    2id 

is  filed  by  the  losing  party,  and  snch  i>etition  is  oyetmled,  the       '  , 

clerk  shall  not  certify  the  '*  opinion  and  judgment "  in  said  case     \^       422^ 

to  the  lower  court  until  the  expiration  of  thirty  days  from  the  ^ 

date  of  said  ruling,  and  such  losing  party  may,  at  any  time  within 

thirty  days  after  his  petition  for  a  rehearing  has  been  oyerruled, 

file  in  the  Supreme  Court  an  application  for  the  transfer  of  the 

cause  to  the  Sux»reme  Court  on  the  ground  that  the  opinion  of 

the  Appellate  Court  contrayenes  a  ruling  precedent  of  the  Supreme 

Court,  or  that  a  new  question  of  law  is  directly  inyolved  and  was 

decided  wrong,  an  application  to  transfer  will  be  denied  where 

the  Appellate  Court  afOrmed  the  judgment  without  a  written 

opinion,    pp.  IO-I4. 

Same.— Appellate  Court.^Written  Optnioru.-— Section  18S7q  Bums  1901 
makes  it  the  duty  of  the  Appellate  Court  to  file  a  written  opinion 
only  where  the  judgment  of  the  trial  court  is  reyersed.    pp.  11,  IS. 

Sahb. — AppelUUe  Court, — Written  Opinion$. — ConstUiUional  Law. — ^The 
Appellate  Court  is  not  controlled  by  article  7,  (5  of  the  Constitu- 
tion which  proyides  that  "the  Supreme  Court  shall  upon  the  de- 
cision of  eyery  case,  giye  a  statement  in  writing  of  each  question 
arising  in  the  record  of  such  case  and  the  decision  of  the  court 
thereon."    p.  m. 

From  Marshall  Circuit  Court;  A.  G.  Woody  Special 
Judge. 
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A  judgment  in  favor  of  defendant  was  affirmed  by 
the  Appellate  Court  without  a  written  opinion  (27  Ind. 
App.  704)  and  appellant  makes  application  for  the  trans- 
fer of  the  cause  to  the  Supreme  Court.  Application  de- 
nied. 

J.  D.  McLaren^  for  appellant. 

S.  Parker  and  C.  P.  Drummondj  for  appellee. 

Jordan,  C.  J. — Appellant  in  the  above  cause  has  filed 
and  presented  his  application  whereby  he  seeks  to  have  the 
appeal  transferred  from  the  Appellate  to  the  Supreme 
Court.  In  his  application  he  alleges  the  following  facts: 
On  May  8, 1901,  the  Appellate  Court  affirmed  the  judgment 
below  without  giving  any  opinion  in  writing  whereby  the 
reasons  of  the  court  for  the  judgment  of  affirmance  are  dis- 
closed. On  the  11th  day  of  October  following,  that  court 
denied  appellant's  petition  for  a  rehearing.  On  November 
6th  he  filed  his  application  in  question  on  the  grounds  :»(1) 
"That  the  decision  of  the  Api)ellate  Court  in  affirming  the 
judgment  contravenes  ruling  precedents  or  decisions  of  the 
Supreme  Court,  namely,  Davis  v.  Cox,  6  Ind.  481,  and  Pop- 
ijoy  V.  Miller,  133  Ind.  19";  and,  (2)  "that  a  new  question 
of  law  is  directly  involved  in  the  cause,  and  that  said  ques- 
tion was  decided  erroneously  by  the  Appellate  Court.'* 

The  applicant,  in  his  argument  in  support  of  his  applica- 
tion, makes  the  following  statement :  "The  Appellate  Court 
not  having  handed  down  an  opinion  with  its  decision  affirm- 
ing the  judgment,  nor  with  its  decision  overruling  appel- 
lant's petition  for  rehearing,  we  are  left  in  ignorance  of  the 
grounds  and  authorities  upon  which  it  predicated  its  deci- 
sion." Under  the  circumstances,  we  are  equally  as  ignorant 
in  respect  to  the  grounds  and  authorities  upon  which  the 
judgment  or  decision  of  the  Appellate  Court  is  based  as  is 
the  applicant  or  his  counsel.  We  are  urged,  however,  to 
consider  the  facts  and  questions  as  presented  by  the  record, 
and  the  authorities  cited  by  the  respective  parties  in  their 
briefs  filed  in  the  Appellate  Court,  and  upon  these  deter- 
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mine  the  questions  involved,  and  order  the  transfer  of  the 
cause  to  the  docket  of  this  court,  in  pursuance  of  subdivision 
2  of  §10  of  an  act  of  the  legislature  entitled  "An  act  con^ 
cerning  appeals,"  etc.,  approved  March  12,1901,  Acts  1901, 
p.  565,  §1337j  Burns  1901,  §6565f  Horner  1901,  which 
provides  as  follows :  "If  a  petition  for  a  rehearing  is  filed 
by  any  losing  party  in  any  case  in  either  of  said  divisions  of 
the  Appellate  Court  and  said  petition  is  overruled,  the  clerk 
of  said  court  shall  not  certify  the  opinion  and  judgment  in 
said  case  to  the  lower  court,  until  the  expiration  of  thirty 
days  from  the  date  of  said  nlling.  Said  party  may,  a.t  any 
time  within  thirty  days  after  his  petition  for  a  rehearing  has 
been  overruled,  file  in  the  Supreme  Court  an  application  for 
the  transfer  of  the  case  to  the  Supreme  Court  on  the  ground 
that  the  opinion  of  said  division  of  the  Appellate.  Court  con- 
travenes a  ruling  precedent  of  the  Supreme  Court,  or  that  a 
new  question  of  law  is  directly  involved  and  was  decided 
erroneously." 

It  is  evident,  we  think,  that,  when  tested  by  the  statute 
under  which  the  transfer  of  this  cause  is  requested,  the  ap- 
plication must  be  denied,  for  the  reason  that  there  is  no 
opinion  or  statement  in  writing  on  the  part  of  the  Appellate 
Court,  disclosing  its  views  in  regard  to  the  law  as  applied 
by  it  to  the  case,  or  detailing  the  reasons  on  which  the  judg- 
ment of  affirmance  is  based.  In  Bamett  v.  Bryce  Furnace 
Co.,  157  Ind.  572,  we  said:  "The  plain  purpose  of  the  sub- 
division in  question,  however,  was  not  to  give  this  court 
jurisdiction  to  determine  whether  the  facts  in  cases  which 
are  not  appealable  here  as  a  matter  of  right  have  been  cor- 
rectly understood  and  stated  by  the  Appellate  Court,  but  to 
authorize  this  court  to  control  the  declaration  of  l^al  prin- 
ciples."        , 

By  §13  of  the  act  by  which  the  Appellate  Court  was  orig- 
inally created,  Acts  1891,  p.  39,  it  was  provided:  'In  every 
case  reversed,  an  opinion  shall  be  given  upon  the  material 
questions  therein  in  writing,  stating  the  reasons,  and  judg- 
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ment  shall  be  entered  with  directions  therein  to  the  lower 
court,  as  required  of  the  Supreme  Court  in  such  cases,  and 
the  opinion  and  judgment  shall  be  certified  to  the  court  be- 
low." Section  17  of  the  act  of  1901,  Acts  1901,  p.  570,  pro- 
vides :  "In  every  case  reversed  by  a  division  of  the  Appel- 
late Court,  an  opinion  shall  be  given  on  the  material  ques- 
tions therein  in  writing,  and  the  appropriate  judgment  shall 
be  entered  with  directions  to  the  lower  court/'  etc. 

It  must  be  evident  that  this  section  of  the  statute  of  1901, 
which  section  is  virtually  a  substitute  for  §13  of  the  act  of 
1891,  makes  it  the  duty  of  the  Appellate  Court  to  give  and 
file  a  written  opinion  on  each  material  question  involved  and 
duly  presented  in  the  appeal,  only  when  the  judgment  of  the 
trial  court  is  reversed.  If  the  judgment  is  affirmed,  the 
court  is  not,  under  the  law,  required  to  give  a  written  opin- 
ion disclosing  the  reasons  for  the  judgment  of  affirmance. 
It  may,  however,  in  the  exercise  of  its  discretion,  if  it  deems 
the  questions  presented  of  sufficient  importance,  do  so;  but 
in  regard  to  that  question  the  legislature  has  left  that  court 
alone  to  determine. 

The  Appellate  Court,  in  the  determination  of  appeals 
therein  pending,  is  not  controlled  by  §5,  article  7  of  the 
Constitution  of  this  State  which  provides  that  "The  Su- 
preme Court  shall,  upon  the  decision  of  every  case,  give  a 
statement  in  writing  of  each  question  arising  in  the  record 
of  such  case  and  the  decision  of  the  court  thereon." 

The  next  inquiry  is,  what  did  the  legislature  mean  or  in- 
tend by  the  term  "opinion"  as  employed  in  subdivision  2  of 
§10  of  the  act  of  1901,  in  providing  that  the  losing  party  in 
the  Appellate  Court  might  apply  to  the  Supreme  Court  for 
the  transfer  of  a  cause  from  the  former  court  to  the  latter 
"on  the  ground  that  the  opinion  of  said  division  of  the  Ap- 
pellate Court  contravenes  a  ruling  precedent  of  the  Supreme 
Court,  or  that  a  new  question  of  law  is  directly  involved  and 
was  decided  erroneously?"  (Our  italics.)  What  did  the 
legislature  contemplate  should  be  accepted  and  considered 
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upon  such  application  by  the  Supreme  Court  as  evidence  or 
test  by  which  the  latter  court  might  decide  whether  or  no  the 
ground  or  reason  alleged  in  the  application  for  transfer  is 
sustained  ?  It  is  evident,  we  think,  that  the  word  "opinion" 
is  used  in  the  statute  in  a  technical  or  legal  sense,  and  is  not 
employed  therein  in  the  sense  of,  or  in  the  place  of,  the  terms 
"decision"  or  "judgment"  We  are  confirmed  to  an  extent 
in  this  latter  view  by  the  fact  that  in  two  instances,  at  least> 
in  §10,  the  phrase,  "opinion  and  judgment,"  occurs,  the  two 
words  being  conjoined  by  the  conjunction  "and,"  thereby 
indicating  that  the  term  "opinion"  was  not  used  in  the  sense 
of  "decision"  or  "judgment."  That  eminent  jurist.  Judge 
Field,  in  Houston  v.  Williams,  13  Cal.  24,  in  distinguishing 
the  terms  opinion,  and  decision,  says:  "The  terms  ^opin- 
ions' and  'decisions'  are  often  confounded,  yet  there  is  a 
wide  difference  between  them,  and  in  ignorance  of  this,  or  by 
overlooking  it,  what  has  been  a  mere  revision  of  an  opinion, 
has  been  sometimes  regarded  as  a  mutilation  of  a  record.  A 
decision  of  the  court  is  its  judgment,  the  opinion  is  the  rea- 
sons given  for  that  judgment.  The  former  is  entered  of 
record  immediately  upon  its  rendition,  and  can  only  be 
changed  through  a  regular  application  to  the  court,  upon  a 
petition  for  a  rehearing,  or  a  ^modification.  The  latter  is 
the  property  of  the  judges,  subject  to  their  revision,  correc- 
tion, and  modification,  in  any  particular  deemed  advisable, 
until,  with  the  approbation  of  the  writer,  it  is  transcribed 
in  the  records." 

The  term  "opinion,"  in  a  legal  sense,  so  far  as  it  applies 
to  judges  and  courts,  has  a  well-defined  meaning.  In  law, 
Webster's  Int.  Diet,  defines  the  word  to  mean  "the  expres- 
sion of  views  of  the  judge,"  etc.  Bouvier's  Law  Diet, 
defines  the  word  opinion  in  practice  to  be  "a  statement  of 
reasons  delivered  by  a  judge  or  court  for  giving  the  judg- 
ment which  is  pronounced  upon  a  case."  Black's  Law  Diet, 
defines  the  term  to  mean  "Tte  statement  by  a  judge  or  court 
of  the  decision  reached  in  regard  to  a  cause  tried  or  argued 
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before  them,  expounding  the  law  as  applied  to  the  case,  and 
detailing  the  reasons  upon  which  the  judgment  is  based." 

In  the  sense  and  meaning  as  above  defined  and  well  under- 
stood in  legal  parlance,  the  term  "opinion*'  is  used  in  the 
statute  in  question.  It  certainly  follows  that,  before  we  are 
authorized  under  the  statute  to  determine  whether  the 
ground  or  reason  alleged  in  an  application  for  the  transfer 
of  a  cause  from  the  Appellate  to  the  Supreme  Court  is  sus- 
tained, there  must  have  been  given  and  filed  in  the  former 
court  in  the  particular  case,  a  written  opinion  or  statement 
whereby  the  law  as  applied  by  that  tribunal  in  deciding  the 
case  is  exposed,  and  the  reasons  for  reversing  or  affirming, 
as  the  case  may  be,  the  judgment  of  the  trial  court,  are  given. 
The  statute  in  question,  upon  a  fair  and  reasonable  inter- 
pretation thereof,  requires  that  we  look  to  and  examine  the 
written  opinion  of  the  Appellate  Court  in  order  to  determine 
whether  the  ground  or  reason  assigned  for  the  transfer  is 
sustained,  and  does  jiot  require  that  we  shall  examine  the 
record  and  briefs  of  the  parties,  as  filed  in  the  Appellate 
Courts  in  deciding  upon  the  ground  alleged  for  the  transfer. 
As  the  application  discloses  that  no  written  opinion  what- 
ever was  given  by  the  Appellate  Court,  therefore,  the  appli- 
cant has  nothing  upon  which  to  base  his  application,  and 
consequently,  under  the  circumstances,  we  are  not  in  a  posi- 
tion to  decide  the  questions  which  he  seeks  to  present. 

The  application  is,  therefore,  denied. 


Weatherhogg  v.  Board  of  Commissioners  of 
Jasper  County. 

i^jg    ul  [No.  19,600.    Filed  January  15,  1902.] 

lelW  ^\  CJONTBAOTS.— -4rcWtert. — Construction  of  Court-House. — Commis8um.^A 
ldl64  608i  contract  by  a  connty  with  an  architect  for  the  preparation  of 
plans  and  8i)ecificationB  for  a  court-house,  and  superintending  the 
confltruotion  thereof,  provided  that  the  plans  should  be  for  a 
building  that  should  not  exceed  $100,000  in  cost,  and  should  the 
bids  on  the  plans  exceed  said  limit,  or  the  county  require  changes 
or  modifications  of  the  plans,  or  new  plans  drawn,  the  architect 
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should  famish  the  same  without  additional  expanse.  The  con- 
tract provided  that  the  architect  should  receive  for  his  services 
a  sum  equal  to  five  per  cent,  of  the  actual  cost  of  the  completed 
building.  The  building  as  completed  cost  $149,608.  Held,  that 
the  architect  is  entitled  to  his  commission  on  the  total  cost  of 
the  building,    pp.  16-SU 

OoxTSTUSS.— Percentage  Confrad.— The  provision  of  §7853  Bums  1901 
against  the  Tnakiug  of  percentage  contracts  relates  to  such  em- 
ploymentB  as  affect  the  duties  of  public  officers,  and  does  not 
apply  to  persons  employed  by  boards  of  commissioners  to  x>erf  orm  a 
service  for  the  county  not  connected  with  official  duties,    pp,  21, 22, 

Same. — CofnJtract  with  ArcTutecL — Asgignment  of  Contract, — The  enforce- 
ment of  a  contract  between  an  architect  and  board  of  county 
commissioners  for  the  construction  of  a  court-house  cannot  be 
defeated  by  the  latter  on  the  ground  that  the  contract  was  as- 
signed by  the  original  contractor  to  plaintiff,  where  the  com- 
missioners consented  to  the  assignment,  and  directed  warrants  to 
be  drawn  in  partial  payment  to  the  assignee,    p,  22, 

&AXB,— Actions  Against, — CkmstUutUmal  Law, — Tlie  act  of  1885  (Acts 
1885,  p.  80)  amending  the  act  of  1879  so  as  to  give  an  aggrieved 
jMuty  the  option  to  appeal  a  disallowed  claim,  or  to  bring  an 
original  action  therefor  against  the  county  in  the  circuit  court  is 
not  void  as  being  in  violation  of  {§19,  21,  of  article  4  of  the  Con- 
stitution,   pp,  22-26, 

From  White  Circuit  Court;  T.  F.  Palmer,  Judge. 

Action  by  Charles  R.  Weatherhogg  against  the  board 
of  commissioners  of  Jasper  county  for  balance  due  on 
contract  for  services  as  architect  of  court-house.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

jR.  S.  Robertson  and  W,  S.  O'Rourke,  for  appellant. 
F.  FoltZy  C.  G.  Spitler  and  H.  R.  Kurrie,  for  appellee. 

Hadley,  J. — The  commissioners  of  Jasper  county  em- 
ployed Alfred  Grindle,  an  architect,  to  prepare  plans  and 
specifications  and  to  superintend  the  building  of  a  court- 
house. This  suit  involves  the  amount  of  compensation  to 
which  the  architect  became  entitled  under  his  contract  of 
employment.  The  contract  was  in  writing,  and  so  much  of 
it  as  relates  to  the  question  in  controversy  is  as  follows: 
"The  plans  and  specifications  of  said  building  shall  be  for  a 
building  that  shall  not  exceed  in  cost  for  a  fully  completed, 
fire-proof  court-house,  the  sum  of  $100,000.    This  to  include 
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all  permanent  fixtures  and  appliances.  Should  the  bids  on 
contract  or  contracts  for  said  building  exceed  the  aforesaid 
limit  of  cost,  or  should  said  first  party,  for  any  reason,  at 
any  time  call  for  and  require  changes  and  modifications  of 
said  plans  and  specifications,  or  for  entirely  new  plans,  speci- 
fications, and  detailed  drawings,  said  second  party  shall  fur- 
nish the  same  without  additional  expense.  Said  second 
party  shall  superintend  the  erection  and  construction  of  said 
building,  and  all  parts  thereof,  making  thorough  inspection 
of  all  labor  and  materials,  and  promptly  reject  all  labor, 
materials,  appliances,  and  fixtures  of  every  kind  and  nature 
that  fall  below  the  grade  required  by  the  specifications.  He 
shall  also  be  present  at  the  letting  of  all  contracts  to  advise 
with  said  first  party,  and  at  such  other  times  as  first  party 
shall  request.  Said  second  party  also  specially  agrees  that 
he  will  be  responsible  for,  and  pay  to  first  party,  all  damage 
and  expenses  and  loss  and  extras  and  dama^res  of  every  kind 
and  nature  that  may  be  incurred  on  account  of  any  neglect, 
mistake,  omission,  or  incompetency  upon  his  part,  either  in 
drawing  and  preparing  the  plans,  specifications,  and  con- 
tracts, or  inspecting  and  superintending  the  materials,  appli- 
ances, and  construction  of  said  building ;  and  accepting  said 
plans  and  specifications,  materials,  appliances,  building,  or 
any  portion  thereof  by  said  first  party,  their  agent  or  super- 
intendent, shall  in  no  wise  release  said  second  party  from 
his  liability  herein,  if  any  defects,  mistakes,  extras,  or 
changes,  or  omissions  of  any  kind,  aforesaid,  are  hereafter 
discovered  or  required,  and  also  pay  first  party  any  excess 
said  fully  completed  building  may  cost  over  and  above  the 
estimate  made  by  second  party,  unless  said  excess  cost  is 
caused  by  changes  and  extras  ordered  by  first  party. 
*  *  *  For  the  performance  and  execution  of  the  duties 
and  obligations  herein  assumed,  said  second  party  shall  be 
paid  as  follows:  First,  for  preparing  and  furnishing  said 
detailed  drawings,  plans,  and  specifications  and  comtracts, 
three  per  cent  of  the  actual  cost  of  said  completed  building; 


NOVEMBER  TERM,  1901— Vol.  168.  17 

Weatherhogg  v.  Board,  etc. 

two  per  cent,  of  the  estimated  cost  to  be  paid  when  said 
detailed  drawings,  plans,  and  specifications  are  accepted  by 
said  first  party ;  one  per  cent.,  when  the  contracts  for  erec- 
tion and  construction  for  said  building  are  executed.  Sec- 
ond. The  payment  to  second  party  for  superintending  the 
erection  and  construction  of  said  building  shall  be  two  per 
cent,  of  the  cost  of  said  completed  building,  payable  pro  rata 
as  contractor's  estimates  are  paid.  The  aforesaid  conmiis- 
sions  shall  .be  based  on  the  total  cost  of  the  fully  completed 
building,  and  the  permanent  appliances  and  fixtures  thereto 
attached,  but  shall  not  include  any  commission  upon  any  of 
the  movable  furniture  or  fixtures,  such  as  tables,  seating 
chairs,  metallic  or  other  kinds  of  paper  files  and  book  and 
record  cases,  grading  grounds,  putting  in  walks,  or  sewers 
outside  of  building." 

There  are  three  paragraphs  of  complaint  The  first  two 
are  founded  on  the  written  contract,  and  are  substantially 
the  same.  TheAird  is  upon  the  quantum  meruit.  The  as- 
signments of  error  call  in  question  the  action  of  the  court  in 
sustaining  a  demurrer  to  each  paragraph  of  the  complaint 
The  ruling  upon  the  third  paragraph  is  waived  by  failure 
of  appellant  to  discuss  it.  In  substance,  it  is  alleged  dn  the 
other  two  paragraphs  that  appellee  in  December,  1896,  en- 
tered into  a  written  contract,  a  copy  of  which  is  filed,  with 
Alfred  Grindle,  whereby  the  latter  undertook  to  prepare  for 
appellee,  full,  detailed,  and  finished  plans  and  specifications 
for  the  construction  of  a  court-house,  and  to  superintend  the 
construction  thereof,  and  to  attend  the  letting  of  all  con- 
tracts, and  to  make  estimates  of  the  work  as  the  work  pro- 
gressed ;  for  which  services  the  said  Grindle  was  to  receive, 
by  the  terms  of  said  contract,  for  the  preparation  of  said 
plans  and  specifications,  a  sum  equal  to  three  x)er  cent,  of 
the  actual  cost  of  said  completed  building,  and  for  superin- 
tending the  erection  of  said  building  an  additional  sum 
equal  to  two  per  cent,  of  the  actual  cost  of  said  completed 
building,  including  all  permanent  appliances  and  fixtures. 
Vol.  158—2 
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Under  his  employment,  Grindle  was  to  prepare  plans  and 
specifications  for  a  fire-proof  building  that  would  cost  not 
exceeding  $100,000  including  all  permanent  appliances  and 
fixtures.  Grindle  did  prepare  plans  and  specifications  for 
such  a  building  that  would  cost  not  to  exceed  $100,000, 
which  plans  and  specifications  were  approved  and  accepted 
by  the  appellee ;  but,  after  said  approval  and  acceptance,  ap- 
pellee made  and  ordered  changes  and  additions  to  said  plans 
and  specifications,  which  required  for  the  construction  of  the 
building  so  ordered  and  designed  $149,603,  and  all  the  cost 
of  said  building  in  excess  of  $100,000  was  caused  by  the 
changes,  additions,  and  extras  ordered  by  appellee.  After 
the  making  of  said  contract,  and  after  its  partial  execution, 
Grindle,  with  the  knowledge  and  consent  of  appellee,  en- 
tered into  a  contract  of  copartnership  with  Weatherhogg, 
appellant,  to  conduct  the  business  of  architects,  including 
the  completion  of  Grindle's  said  contract  with  appellee,  and 
afterward,  with  the  further  and  full  knowledge  and  consent 
of  appellee,  and  before  the  completion  of  said  court-house, 
the  partnership  of  Grindle  and  Weatherhogg  was  by  mutual 
consent  dissolved,  by  the  terms  of  which  dissolution  all  the 
rights,  claims,  and  obligations  of  Grindle,  under  the  said 
contract  with  appellee,  were,  with  the  knowledge  and  con- 
sent of  appellee,  assigned  to  appellant.  The  cost  of  the  com- 
pleted court-house  was  $149,603.  The  contract  with  Grin- 
dle transferred  to  appellant  has  been  fully  and  satisfactorily 
performed.  Appellee  has  paid  appellant  and  his  assignor 
on  the  contract  $5,112.  There  remains  due  and  unpaid 
$1,312,  for  which  judgment  is  demanded.  Grindle  is  made 
a  party  defendant  to  answer  to  his  interest,  and  files  a  dis- 
claimer. A  claim  for  the  balance  due  had  been  previously 
filed  with  the  auditor  of  Jasper  county,  and  has  been  dis- 
allowed by  appellee. 

1.  The  chief  contention  involves  the  construction  of  the 
contract  sued  on.  Appellant  insists  that  under  the  contract 
he  is  entitled  to  a  compensation  equal  to  five  per  cent,  of  the 
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actual  cost  of  the  completed  court-house, .  including  perma- 
nent appliances  and  fixtures,  while,  on  the  other  hand,  ap- 
pellee asserts  that,  under  the  proper  construction  of  the  con- 
tract, appellant's  compensation  is  limited  to  five  per  cent 
of  the  cost  of  the  building,  not  to  exceed  $100,000,  and,  as  it 
is  admitted  in  the  complaint  that  $5,000  has  been  paid,  it  is 
thereby  affirmatively  shown  that  appellant  has  no  cause  of 
action. 

The  contract  is  inaptly  drawn,  and  upon  first  blush  it 
seems  that  the  first  and  last  paragraphs  quoted  are  incon- 
sistent. This  apparent  inconsistency,  however,  disappears 
upon  closer  examination.  The  first  clause  of  the  first  para- 
graph is  manifestly  the  mere  statement  of  the  basis  from 
which  the  architect  shall  work  in  the  preparation  of  the 
initial  plans  and  specifications;  and,  when  construed  with 
the  balance  of  the  paragraph,  it  becomes  plain  that  the  pur- 
pose of  the  language  was  not  to  set  up  a  limit  to  the  archi- 
tect's compensation  for  the  completed  work,  but  to  impose 
upon  him  the  obligation  of  drawing,  without  extra  charge, 
all  such  modifying,  amendatory,  and  supplemental  plans 
and  specifications  as  the  commissioners  might  require  in 
reaching  a  satisfactory  and  final  conclusion  as  to  the  kind 
of  house  they  would  build ;  that  is  to  say,  when  the  bids  were 
received  upon  the  plans  that  the  architect  should  prepare 
on  the  basis  of  a  $100,000  building,  if  the  bids  exceeded  the 
limit  of  cost,  and  the  commissioners  should  desire  to  change 
the  plans  so  as  to  reduce  the  cost,  "or  should  the  commis- 
sioners, for  any  reason,  at  any  time  call  for  and  require  a 
change  in  said  plans  and  specifications,  or  for  entirely  new 
plans,  the  architect  shall  furnish  the  same  without  additional 
expense.*'  It  is  clear  that  the  thing  aimed  at  in  this  part  of 
the  contract  was  to  cut  off  the  right  of  the  architect  to  make 
charges  for  extra  work  that  he  might  be  required  to  do  in 
settling  the  plans  and  specifications.  The  language  em- 
ployed defines  what  he  shall  not  have,  not  what  he  shall  have. 
Xext  follows  a  specification  of  the  duties  of  the  architect  as 
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superintendent  of  construction,  and  his  liability  in  damages 
for  mistakes,  omissions,  and  incompetency,  and  then  comed 
the  first  and  final  mention  of  what  his  compensation  shall  be, 
in  these  words :  "For  the  performance  and  execution  of  the 
duties  and  obligations  herein  assumed,  said  second  party 
(the  architect)  shall  be  paid  as  follows:  First.  For  pre- 
paring and  furnishing  said  detailed  drawings,  plans  and 
specifications  and  contracts,  three  per  cent  of  the  actual  cost 
of  the  completed  building.  *  *  *  Second.  The  pay* 
ment  to  second  party  for  superintending  the  erection  and 
construction  of  said  building  shall  be  two  per  cent,  of  the 
cost  of  said  completed  building,  payable  pro  rata  as  con- 
tractor's estimates  are  paid.  The  aforesaid  commissions 
shall  be  based  on  the  total  cost  of  the  fully  completed  build- 
ing and  the  permanent  appliances  and  fixtures  thereto  at- 
tached, but  shall  not  include  any  commission  on  any  of  the 
movable  furniture  or  fixtures,  such  as  tables,  seating  chairs, 
metallic  or  other  kinds  of  paper  files  and  book  record  cases, 
grading  grounds,  putting  in  walks  or  sewers  outside  of 
building/' 

Here  the  basis  for  the  computation  of  the  architect's  com- 
pensation is  three  times  specifically  stated,  with  definite 
words  of  exclusion  of  certain  things,  but  without  any  limita- 
tion as  to  the  cost  of  the  completed  building.  The  language 
is  so  free  from  uncertainty  as  to  forbid  construction,  and  to 
make  it  perfectly  clear  that  we  cannot  allow  appellee's  con- 
tention without  reading  into  the  contract  words  that  it  did 
not  place  there,  and  this  we  cannot  do.  There  is  nothing  in 
the  complaint  or  contract  to  indicate  that  the  commissioners 
intended  to  or  did  in  any  way  limit  the  cost  of  the  building 
to  $100,000.  As  in  most  instances  of  the  kind,  it  is  obvious 
that  they  thought  at  the  time  that  they  would  be  able  to  con- 
struct a  modem,  up  to  date,  ample  court-house  for  that  sum ; 
and  so  they  provided  in  their  contract  that  the  first  and  basic 
plans  should  be  so  drawn,  reserving,  however,  by  implica- 
tion, the  right,  when  the  plans  were  developed,  if  it  should 
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appear  that  they  could  not  construct  such  a  building  as  tho 
interest  of  the  county  demanded,  to  require  of  the  architect 
such  other  and  further  experimental  plans  as  would  enable 
them  to  reach  a  satisfactory  conclusion.  And  when  all  the 
provisions  of  the  contract  are  read  together,  the  meaning  is 
not  doubtful, — that  the  architect  is  entitled  for  his  services 
in  preparing  the  approved  plans  and  specifications  to  a  sum 
equal  to  three  per  cent,  of  the  total  cost  of  the  completed 
building,  including  permanent  appliances  and  fixtures,  and 
nothing  for  his  work  on  experimental  or  rejected  plans ;  and 
to  a  further  sum  equal  to  two  per  cent,  of  the  total  cost  of  the 
completed  building,  including  permanent  appliances  and  fix- 
tures, for  superintending  the  construction. 

2.  It  is  contended  on  behalf  of  the  commissioners  that 
appellant  cannot  enforce  his  contract  for  a  percentage,  be- 
cause, under  §7853  Bums  1901,  §5766  R.  S.  1881  and  Hor- 
ner 1901,  the  board  has  no  power  to  make  it.  The  section 
referred  to  is  embraced  within  and  is  a  part  of  the  fee  and 
salary  act  of  1879  (Acts  1879,  p.  130),  relating  to  the  com- 
pensation of  State  and  county  officers;  and  the  inhibition 
therein  contained  against  the  making  of  commission  and  per- 
centage contracts  relates  to  such  employments  as  affects  the 
duties  of  public  officers,  and  cannot  be  held  to  apply  to  per- 
sons employed  by  boards  of  commissioners  to  perform  a 
service  for  the  county  wholly  disconnected  with  official 
duties.  To  view  the  section  otherwise  is  to  condemn  it  as 
not  being  germane  to  the  subject  expressed  in  the  title  of 
the  act.  As  a  condition  precedent  to  the  letting  of  any 
contract  for  the  construction  of  a  court-house,  boards  of 
commissioners  are  required  to  procure  and  adopt  specific 
plans  and  specifications  for  the  proposed  building.  §§5589, 
5594ql  Burns  1901,  §4243  Homer  1901.  As  a  mat- 
ter of  common  knowledge  we  know  that  these  are  pre- 
pared only  by  architects,  skilled  in  the  art  of  drawing  and 
building,  and  as  said  in  Kitchel  v.  Board,  etc,  123  Ind.  540, 
at  page  543,  *^e  take  notice  of  the  fact,  too,  that  the  archi- 
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•tect  whose  plans  and  specifications  are  adopted  customarily 
receives  a  commission  on  the  cost  of  the  work  as  compensa- 
tion for  preparing  the  plans  and  for  superintending  the  con- 
struction of  the  work/^  In  the  legislation  last  referred  to, — 
some  before  and  some  after  1879, — ^no  limitation  is  laid 
upon  commissioners  in  the  method  of  contracting  with  archi- 
tects. The  duty  to  procure  plans  implies  the  power  to  con- 
tract and  pay  for  them,  and  we  must  assume  that  die  law- 
makers acted  with  knowledge  of  the  custom  in*  vogue  at  tho 
time,  and  left  to  the  discretion  of  commissioners  the  charac- 
ter of  contract  they  would  make  in  such  cases. 

3.  There  is  nothing  in  the  point  that  the  complaint 
shows  upon  its  face  that  the  contract  is  one  of  personal  trust 
and  confidence,  and  is  therefore  unassignable  by  the  archi- 
tect, for  want  of  power  in  the  commissioners  to  give  con- 
sent. The  commissioners  gave  the  contract  to  Grindle  be- 
cause they  believed  him  competent  and  able  to  execute  it. 
For  the  same  reason  they  could,  without  injury  to  the 
county's  interest,  and. without  impinging  upon  public  pol- 
icy, consent  to  its  transfer  to  another  equally  competent 
and  able.  Having  consented  to  the  transfer,  and  recognized 
and  ratified  it  by  accepting  the  work  of  and  directing  war- 
rants drawn  in  partial  payment  to  the  transferee,  it  is  surely 
too  late  to  make  objection. 

4.  A  further  objection  is  that  the  complaint  shows  this 
to  be  an  original  action  in  the  circuit  court  for  the  enforce- 
ment of  a  claim  against  the  county,  which  is  expressly  pro- 
hibited by  a  statute  approved  March  29,  1879  (Acts  1879, 
p.  106).  In  support  of  this  claim  it  is  contended  that  the 
act  approved  March  9,  1885  (Acts  1885,  p.  80),  purporting 
to  amend  the  act  of  1879  so  as  to  give  an  aggrieved  party  the 
option  to  appeal  a  disallowed  claim,  or  to  bring  an  original 
action  therefor  against  the  county  in  the  circuit  court,  is 
void,  as  being  in  violation  of  §§19  and  21  of  article  4  of  the 
State  Constitution,  which  respectively  provide  that  "every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
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nected  therewith;  which  subject  shall  be  expressed  in  the 
title,"  and  "no  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title ;  but  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length."  The  title 
of  the  act  of  1879  is  as  follows:  "An  act  regulating  the  pre- 
sentation of  claims  against  counties  in  the  State  of  Indiana, 
before  the  board  of  county  commissioners,  and  the  adjudica- 
tion of  the  same."  The  body  of  the  act  is  composed  of  four 
sections,  the  third  of  which  reads :  "Any  person  or  corpora- 
tion, feeling  aggrieved  with  any  decision  of  the  board  of 
county  conmiissioners,  made  as  hereinbefore  provided,  may 
appeal  to  the  circuit  court  of  such  county,  as  now  provided 
by  law."  The  title  and  body  of  the  amendatory  act  of  1885 
reads  thus :  "An  act  to  amend  an  act  entitled  'An  act  regu- 
lating the  presentation  of  claims  against  counties  in  the  State 
of  Indiana,  before  the  board  of  county  commissioners  and 
the  adjudication  of  the  same,'  approved  March  29,  1879. 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Indiana,  That  section  3  of  an  act  entitled  'Am 
act  regulating  the  presentation  of  claims  against  counties  in 
the  State  of  Indiana,  before  the  board  of  county  commission- 
ers and  the  adjudication  of  the  same,'  approved  March  29, 
1879^  be  amended  to  read  as  follows :  Section  3.  Any  per- 
son or  corporation  feeling  aggrieved  with  any  decision  of  the 
board  of  county  comnaissioners  made  as  hereinbefore  pro- 
vided, may  appeal  to  the  circuit  or  superior  court  of  such 
county,  as  provided  by  law.  No  appeal  shall  be  from  the 
decision  of  said  board  making  allowance  for  services  volun- 
tarily rendered  or  things  voluntarily  furnished  for  the  pub- 
lic use.  From  aU  other  decisions  for  allowances  an  appeal 
may  be  taken  within  thirty  days  to  the  circuit  or  superior 
court  of  the  county,  the  party  giving  sufficient  bond  against 
cost  payable  to  said  board.  If  a  claim  be  disallowed  in  whole 
or  in  part,  except  where  the  claim  is  for  services  voluntarily 
rendered  or  things  voluntarily  furnished,  the  claimant  may 
appeal,  or,  at  his  option,  bring  an  action  against  the  county ; 
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but  if  he  shall  not  recover  more  on  such  appeal  than  is 
allowed,  he  shall  pay  the  costs  of  such  appeal.  Section  2. 
All  laws  and  parts  of  laws  in  conflict  therewith  are  hereby 
repealed." 

It  is  argued  first  that  the  amendatory  act  is  invalid,  under 
the  above  provisions  of  the  Constitution,  for  failure  to  set  out 
in  full  the  old  section  to  be  amended ;  and  Langdon  v.  Apple- 
gate,  5  Ind.  327,  and  cases  following  it,  are  cited  to  sustain 
the  proposition.  The  decision  in  the  Langdon  case  was  over- 
ruled in  Turnpike  Co.  v.  State,  28  Ind.  382,  thirty-four 
years  ago,  since  which  time  it  has  been  uniformly  held  by 
this  court  that  the  constitutional  provisions  are  satisfied  by 
setting  forth  at  full  length,  in  the  amendatory  act,  the  act  or 
section  as  amended.  Draper  v.  Falley,  33  Ind.  465 ;  Blake- 
more  V.  Dolan,  60  Ind.  194,  202 ;  Bush  v.  City  of  Indiarir 
apolis,  120  Ind.  476. 

Second,  it  is  asserted  that  the  amendatory  act  is  void  be- 
cause the  nimiber  of  the  particular  section  of  the  old  act  to 
be  amended  is  omitted  from  the  title.  The  evident  object  of 
these  provisions  of  the  Constitution  of  1851  was  to  avoid  the 
mistakes,  uncertainties,  and  confusion  in  amendatory  acts 
that  had  resulted  from  the  legislative  methods  sanctioned  by 
the  Constitution  of  1816 ;  that  is,  in  some  instances,  by  mak- 
ing no  mention,  either  in  the  title  or  body  of  the  amenda- 
tory act,  of  the  particular  section  or  provision  of  the  former 
act  intended  to  be  amended,  and  in  other  cases  by  providing 
in  the  amendatory  act  that  certain  words  and  phrases  of  the 
former  act  be  stricken  out,  and  other  words  and  phrases 
substituted.  Bush  v.  City  of  Indianapolis^  supra.  And  it 
may  be  said  that  the  purpose  of  these  provisions  is  fully  at- 
tained when  the  amendatory  act,  of  itself  and  as  an  entirety, 
contains  such  matter  as  clearly  and  unmistakably  identifies 
the  act  or  the  section  of  the  act  to  be  amended,  and  the  act  or 
section  of  the  act  as  the  same  is  amended.  Beyond  all  cavil, 
the  act  to  be  amended  in  this  case  is  sufficiently  certain,  for 
its  title  and  date  of  approval  are  set  out  in  totidem  verhisSn 
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both  the  title  and  body  of  the  amendatory  act  The  title  of 
an  act,  while  essential  to  its  constitutional  validity,  is  noth- 
ing more  than  the  exponent  of  the  subject  of  the  enact- 
ment. Its  purpose  is  to  give  notice  to  the  lawmakers,  and 
to  guide  the  courts  in  determining  the  subject  legislated 
upon.  In  this  case  the  title  gives  unmistakable  notice  that 
the  intention  was  to  amend  the  act  of  1879.  The  body  of 
the  proposition  clearly  states  the  particular  part  of  the  old 
law  intended  to  be  amended,  and  sets  forth  at  length  the 
new  proposition  as  it  will  stand  when  amended.  This  is  a 
substantial  compliance  with  the  Constitution.  The  com- 
plaint is  sufficient. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  each  the  first  and  second  paragraphs  of  the  com- 
plaint 

The  Baltimore  and  Ohio  Southwestern  Rail- 
way Company  v.  Reed. 

[No.  19,018.  FUed  Jannaiy  17,  1902.] 
Masteb  and  Sbbvant.— PtfTMrnoZ  Injury  Occurring^  in  Sister  Stale.— 
Common  Law  Presumed, — Courts. — JurisdtcHon.—The  court  will  pre- 
Bome  that  the  common  law  rule  as  recognized  and  enforced  in 
this  State  which  prevents  a  recovery  against  the  master  by  a 
servant  for  an  injury  sustained  through  the  negligence  of  a  fellow 
servant  obtains  in  a  sister  fitate,  and  a  complaint  charging  ench 
an  injury  in  another  state  will  be  held  demurrable  by  the  court 
of  this  State,  pp.  f  ^i?P. 
Same.— Employers  Liability  Act.—ExtraterrUarial  Effect. — ^The  employ- 
er's liability  act,  ($7068-7067  Bums  1901,  creating  a  liability 
against  the  employer  for  personal  injuries  resulting  from  the 
negligence  of  a  fellow  servant  has  no  extraterritorial  force  or 
effect,  so  as  to  create  a  right  of  action  in  favor  of  a  servant 
against  a  railroad  company  for  an  injury  sustained  in  a  sister 
state  through  the  negligence  of  a  fellow  servant,  where  no  such 
right  under  the  laws  of  the*  latter  state  existed,  pp.  99^1. 
Same.— Employers  Liability  Act.— Constitutional  Zau;.— Section  7066 
Bums  1901,  providing  that  in  an  action  against  a  railroad  com- 
pany in  this  State  for  a  i)ersonal  injury  occurring  in  another  state 
it  shall  not  be  competent  for  such  company  to  plead  or  prove 
the  decisions  or  statutes  of  the  state  where  such  person  shall  have 
been  injured  as  a  defense  to  the  action  brought  in  this  State,  is 
unconstitutional,    pp.  SISj^, 
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From  Pike  Circuit  Court ;  E.  A.  Ely,  Judge. 

Action  by  Clement  V.  Reed  against  the  Baltimore 
and  Ohio  Southwestern  Railroad  Company  for  damages 
for  personal  injuries.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  R.  Gardinevy  C.  Q.  Gardiner  and  E.  W,  Strong, 
for  appellant. 

C.  K.  Tharpy  J.  A.  Padgett  and  A.  J.  Padgett,  for  ap- 
pellee. 

JoEDAN,  C.  J. — This  action  was  commenced  by  appellee 
in  the  Daviess  Circuit  Court  to  recover  damages  for  personal 
injuries  sustained.  The  cause  was  thereafter  venued  to  the 
Pike  Circuit  Court,  where  a  trial  by  a  jury  resulted  in  a  ver- 
dict awarding  appellee  $15,000;  and,  over  appellant's  mo- 
tion for  a  new  trial,  judgment  was  rendered  thereon  against 
the  railway  company.  From  this  judgment  the  company 
appeals  and  assigns  as  errors  (1)  that  the  court  erred  in 
overruling  its  demurrer  to  the  complaint;  (2)  in  sustaining 
the  demurrer  of  appellee  to  the  second  paragraph  of  answer; 
(3)  in  denying  a  motion  for  a  new  trial.  Under  the  aver- 
ments of  the  complaint,  the  following  facts  are  shown :  The 
defendant^  appellant  herein,  is  a  railroad  corporation  own- 
ing and  operating  a  continuous  railroad  which  extends  from 
the  city  of  East  St.  Louis  in  the  state  of  Illinois,  into  and 
through  Daviess  county  in  the  State  of  Indiana,  on  to  the 
city  of  Cincinnati  in  the  state  of  Ohio.  The  plaintiff  was, 
at  the  time  of  the  accident,  and  at  the  time  he  instituted  his 
action,  a  resident  of  the  State  of  Indiana.  On  June  8, 1897, 
he  was  a  servant  of  the  defendant,  engaged  in  its  employ  as  a 
brakeman  on  a  freight  train  which  was  being  operated  and 
run  over  defendant's  said  road  from  the  town  of  Flora,  in 
the  state  of  Illinois,  into  and  through  Daviess  county  in  the 
State  of  Indiana.  On  said  day,  at  the  station  of  Clay  City 
in  the  state  of  Illinois,  while  the  plaintiff  was  assisting  in 
the  operation  and  running  of  said  freight  train  as  such 
brakeman,  it  became  and  was  his  duty  to  assist  in  making 
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i¥hat  is  denominated  and  known  as  a  "running  or  flying 
switch" ;  and  while  so  engaged  he  was,  without  any  fault  or 
negligence  on  his  part,  jerked  and  thrown  under  a  moving 
car,  which  ran  over  and  crushed  one  of  his  legs,  and  thereby 
the  amputation  of  said  limb  was  rendered  necessary.  The 
accident  in  question  is  alleged  to  have  been  caused  by  the 
violent  and  sudden  start  and  speed  of  the  engine  attached 
to  the  train,  which  engine  was  in  charge  of,  and  was  being 
operated  by,  one  Michael  Griffin,  a  locomotive  engineer  then 
and  there  in  the  service  and  employ  of  the  defendant.  The 
plaintiff  in  his  complaint  charges  the  accident,  which  oc- 
curred at  Clay  City,  Illinois,  and  the  injury  resulting  there- 
from, to  be  wholly  due  to  the  negligence  of  Griffin,  the  en- 
gineer, in  the  operation  and  management  of  said  engine  at 
the  said  time  and  place. 

The  lower  court  adjudged  the  complaint  to  be  sufficient  on 
demurrer.  The  complaint,  as  we  have  shown,  discloses  that 
the  accident  by  which  appellee  was  injured  occurred  in  the 
state  of  Illinois;  consequently  if  he  has  a  right  of  action 
against  appellant,  such  right  arose  under  the  laws  of  the  Tat- 
ter state.  The  facts  conclusively  show  that  appellee  and  the 
engineer  to  whose  negligence  the  cause  of  the  injury  is  im- 
puted were,  under  the  circumstances,  at  the  time  of  the  acci- 
dent nothing  more  than  fellow  servants  of  each  other,  both 
in  the  service  of  appellant,  their  common  master.  He  does 
not  profess  by  his  complaint  to  base  his  cause  of  action  on 
any  statute  of  the  state  of  Illinois.  The  rule  of  the  common 
law  which  asserts  that  the  master  is  not  liable  in  an  action  by 
one  of  his  servants  for  an  injury  sustained  through  the  neg- 
ligence of  a  fellow  servant  is  a  familiar  one.  When  tested 
by  this  rule  of  the  common  law,  as  it  prevails  and  is  enforced 
in  this  State  by  our  decisions,  the  complaint  in  question  does 
not  state  a  cause  of  action  against  appellant.  We  are  bound 
to  presume  that  the  same  common  law  rule  as  recognized  and 
enforced  in  this  jurisdiction  obtains  in  the  state  of  Illinois, 
and  is  enforced  by  the  highest  court  thereof  in  like  manner 
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as  we  enforce  it,  until  the  contrary  is  shown.  Hence  it  must 
be  held  that,  under  the  laws  of  the  state  in  which  the  injury 
complained  of  was  inflicted,  the  complaint  does  not  state  or 
disclose  a  right  of  action  against  appellant  Unless  the  neg- 
ligent act  of  appellant's  servant,  to  which  appellee  imputes 
his  injury,  which  act,  as  shown,  occurred  wholly  in  the  statQ 
of  Illinois,  created  a  liability  or  right  of  action  in  that  State 
against  appellant  in  favor  of  appellee,  no  such  right  or  lia- 
bility can  be  asserted  to  exist  elsewhere.  Certainly,  if  no 
right  of  action  existed  in  that  state  in  his  favor,  he  could 
carry  no  right  of  action  with  him  by  coming  into  the  State 
of  Indiana  and  instituting  a  suit  against  appellant  in  the 
courts  of  the  latter  State.  This  rule  of  the  law  is  univer- 
sally aflSrmed  and  settled.  Buckles  v.  Filers,  72  Ind.  220, 
37  Am.  Rep.  156 ;  Bums  v.  Grand  Rapids,  etc.,  B.  Co.,  113 
Ind.  169.  In  the  latter  case  this  court,  on  page  176  of  the 
opinion,  said:  "All  the  cases  agree  that,  whatever  the  law 
of  the  forum  may  be,  the  plaintiff's  case  must  stand,  if  at  all, 
so  far  as  his  right  of  action  is  concerned,  upon  the  law  of 
the  place  where  the  injury  occurred.  Hyde  v.  Wabash,  etc., 
B.  Co.,  61  Iowa  441, 16  N.  W.  351,  47  Am.  Rep.  820 ;  State 
V.  Pittsburgh,  etc.,  B.  Co.,  45  Md.  41.  *  '  *  *  Unless 
the  alleged  wrong  was  actionable  in  the  jurisdiction  in  which 
it  was  conmiitted,  there  is  no  cause  of  action  which  can  be 
carried  to  and  asserted  in  any  other  jurisdiction.''  (Citing 
numerous  authorities.)  As  further  supporting  this  proposi- 
tion, see,  Alabama,  etc.,  B.  Co.  v.  Carroll,  97  Ala.  126,  11 
South.  803,  38  Am.  St.  163,  and  the  many  authorities  there- 
in cited  on  page  131  of  the  oflScial  report;  Davis  v.  New 
York,  etc.,  B.  Co.,  143  Mass.  301,  9  K  E.  815,  58  Am.  Rep. 
138;  Alexander  v.  Pennsylvania  Co.,  48  Ohio  St.  623,  30 
N.  E.  69 ;  Bailway  Co.  v.  Lewis,  89  Tenn.  235,  14  S.  W. 
603 ;  Debevoise  v.  New  York,  etc.,  B.  Co.,  98  K  T.  377,  50 
Am.  Rep.  683 ;  Louisville,  etc.,  B.  Co.  v.  Whitlow  (Ky.  Ct. 
of  App.),  43  S.  W.  711,  41  L.  R.  A.  614;  HamiltonY.  nan- 
ntbal,  etc.,  B.  Co.,  39  Kan.  56, 18  Pac.  57 ;  Smith  v.  Condry, 
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1  How.  28,  11  L.  Ed.  35 ;  Huntington  v.  AttriU,  146  TJ.  S. 
657, 13  Sup.  Ct.  224,  36  L.  Ed.  1123,  and  cases  there  eited; 
Story  on  Conflict  of  Laws  §609. 

The  rule  that  if  the  law  of  the  state  or  jurisdiction  where 
the  wrong  is  committed,  when  applied  to  the  case,  does  not 
give  a  right  of  action  against  the  wrongdoer  then  no  action 
can  he  sustained,  is  so  well  established  that  we  may  dismiss 
the  question  without  further  consideration. 

Counsel  for  appellee,  however,  in  their  argument. in  sup- 
port of  the  complaint,  seek  to  apply  the  provisions  of  the 
fourth  clause  of  §1  of  the  employers^  liability  act  passed  by 
the  legislature  of  this  State  in  1893.  Acts  1893,  p.  294; 
§§7083-7087  Bums  1901.  The  first  section  of  this  act 
declares  "that  every  railroad  or  other  corporation,  except 
municipal,  operating  in  this  State,  shall  be  liable  for  dam- 
ages for  personal  injury  suffered  by  any  employe  while  in  its 
service,  the  employe  so  injured  being  in  the  exercise  of  due 
care  and  diligence,  in  the  following  cases:  *  *  *  * 
Fourth.  Where  such  injury  was  caused  by  the  neglir 
gence  of  any  person  in  the  service  of  such  corporation  who 
has  charge  of  any  signal,  telegraph  office,  switch  yard,  shop, 
round-house,  locomotive  engine  or  train  upon  a  railway,  or 
where  such  injury  was  caused  by  the  negligence  of  any  per- 
son, co-employe  or  fellow  servant  engaged  in  the  same  com- 
mon service  in  any  of  the  several  departments  of  the  service 
of  any  such  corporation,  the  said  person,  co-employe  or  fel- 
low servant,  at  the  time  acting  in  the  place,  and  performing 
the  duty  of  the  corporation  in  that  behalf,  and  the  person  so 
injured,  obeying  or  conforming  to  the  order  of  some  superior 
"  at  the  time  of  such  injury,  having  authority  to  direct;  but 
nothing  herein  shall  be  construed  to  abridge  the  liability  of 
the  corporation  under  existing  laws."     (Our  italics.) 

By  that  part  of  the  clause  which  we  have  italicized  a  lia- 
bility against  a  railroad  corporation  is  created  in  this  State^ 
where  previous  to  the  enactment  of  this  statute  none  existed 
under  the  common  law  rule.    We  can  not  presume  that  the 
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legislature  intended  to  exceed  its  territorial  jurisdiction  or 
power  by  extending  the  operation  and  effect  of  this  statute 
so  as  to  create  a  right  of  action  in  favor  of  the  servant  against 
the  railroad  corporation  for  an  injury  sustained  in  a  sister 
state  through  the  negligence  of  a  fellow  servant^  where  no 
such  right  under  the  laws  of  the  latter  state  existed.  That  a 
statute  of  this  State  prescribing  a  penalty  or  giving  a  right 
of  action  for  a  tort  committed  can  have  no  extraterritorial 
force  or  effect,  so  as  to  create  thereby  a  right  of  action  in 
another  state,  is  a  well  settled  rule.  Camahan  v.  Western 
Union  Tel  Co.,  89  Ind.  526,  46  Am.  Rep.  175 ;  Western 
Union  Tel.  Co.  v.  Carter,  156  Ind.  531,  and  authorities  cited 
therein;  Nathan  v.  Lee,  152  Ind.  232,  43  L.  R.  A.  820; 
Bums  V.  Grand  Rapids,  etc.,  R.  Co.,  113  Ind.  169.  In  the 
latter  case,  this  court  said :  "The  general  proposition  may 
be  conceded,  that  statutes  have  no  extraterritorial  force  be- 
yond the  state  in  which  they  were  enacted,  but  it  is  never- 
theless true  that  civil  rights  acquired  under  a  statute  are  not 
confined  to  the  limits  of  the  state  in  which  the  right  accrued. 
Such  rights,  out  of  regard  for  the  principles  of  comity  ex- 
isting between  states,  will  be  enforced  in  the  courts  of  any 
state  which  can  obtain  jurisdiction  of  the  defendant,  pro- 
vided to  enforce  them  does  not  violate  the  law  or  policy  of 
the  state  in  which  they  are  sought  to  be  enforced." 

In  Nathan  v.  Lee,  supra,  we  said :  "The  general  laws, 
regulations,  or  decisions  of  the  courts  of  a  sister  state  are 
controlling  only  within  its  own  limits,  and  such  state  has  no 
power  to  give  them  force  or  effect  in  other  jurisdictions." 
(Citing  authorities.) 

While  the  law  of  the  place  where  the  injury  was  occa- 
sioned or  inflicted  governs  in  respect  to  the  right  of  action, 
nevertheless  the  law  of  the  forum  where  the  action  is  prose- 
cuted to  obtain  redress  which  pertains  to  the  remedy,  only, 
controls.  The  question  whether  the  injured  servant  shall 
have  a  right  of  action  against  the  master  for  the  injury  sus- 
tained^through  the  negligence  of  a  fellow  servant  is  certainly 
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one  which  deals  with  the  right  or  cause  of  action,  and  not 
with  the  remedy  or  procedure  to  enforce  such  right. 

It  is  seemingly  urged  by  counsel  for  appellee  that,  inas- 
much as  he  is  shown  to  be  a  citizen  of  this  State,  therefore 
appellant  is,  by  reason  of  §4  of  the  employers'  liability  act, 
debarred  from  claiming  that,  under  the  facts  disclosed  by 
the  complaint,  no  right  of  action  or  liability  existed  against 
it  under  the  laws  of  the  state  of  Illinois.  This  section  reads 
as  follows:  "In  case  any  railroad  corporation  which  owns 
or  operates  a  line  extending  into  or  through  the  State  of  In- 
diana and  into  or  through  another  or  other  states,  and  a  per- 
son in  the  employ  of  such  corporation,  a  citizen  of  this 
State,  shall  be  injured  as  provided  in  this  act,  in  any  other 
state  where  such  railroad  is  owned  or  operated,  and  a  suit 
for  such  injury  shall  be  brought  in  any  of  the  courts  of  this 
State,  it  shall  not  be  competent  for  such  corporation  to 
plead  or  prove  the  decisions  or  statutes  of  the  state  where 
such  person  shall  have  been  injured  as  a  defense  to  the  ac- 
tion brought  in  this  State." 

Whatever  the  purpose  of  the  legislature  in  the  enactment 
of  this  section  may  have  been,  it  is  manifest  that  it  can  not 
be  invoked  to  give  appellee  a  right  of  action  against  appel- 
lant for  an  injury  sustained  by  him  in  the  state  of  Illinois, 
if  such  right  does  not  exist  under  the  law  of  that  state. 
Again,  if  appellant  had  a  valid,  existing  cause  of  defense 
under  the  law  of  the  state  of  Illinois  to  the  action  in  ques- 
tion, which  it  could  have  asserted  and  proved  in  that  state 
had  the  action  been  prosecuted  therein,  certainly  then  it  is 
beyond  the  power  of  the  legislature  by  the  section  in  contro- 
versy to  destroy  such  vested  right  by  depriving  appellant  of 
asserting  the  same  when  sued  in  the  State  of  Indiana.  Such 
an  act  of  the  legislature  would  evidently  operate  as  an  un- 
constitutional confiscation  of  property  rights.  See,  §21  of 
our  bill  of  rights;  articles  5  and  14  of  the  amendments  to 
the  Constitution  of  the  United  States ;  H&vey  v.  Elliott,  167 
U.  S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215.    The  law  recog- 
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nizes  that  a  vested  right  of  defense  to  an  action  is,  in  a 
sense,  property,  as  much  so  as  is  a  vested  right  of  action,  and 
is  equally  protected  as  in  the  latter  against  an  attempt  of  the 
legislature  to  destroy  or  take  it  away.  The  doctrine  in  re- 
spect to  the  vested  right  of  defense  is  stated  in  Cooley  on 
Torts,  at  top  of  page  552,  as  follows :  "But  it  is  agreed  that 
to  support  an  action  the  act  must  have  been  wrongful  or  pun- 
ishable where  it  took  place,  and  that  whatever  would  be  a 
good  defense  to  the  action,  if  brought  there,  must  be  a  good 
defense  everywhere."  The  same  author  in  his  work  on  Con- 
stitutional Limitations,  at  page  443  says:  "But  a  vested 
right  of  action  is  property  in  the  same  sense  in  which  tangi- 
ble things  are  property,  and  is  equally  protected  against 
arbitrary  interference." 

In  Priichard  v.  Norton,  106  TJ.  S.  124, 1  Sup.  Ct  102,  at 
bottom  of  page  of  27  L.  Ed.  104,  the  court  asserts  the  propo- 
sition that  a  vested  cause  of  defense  is  as  equally  protected 
from  being  cut  ofiF  or  destroyed  by  an  act  of  the  legislature 
as  is  a  vested  cause  of  action.  The  court  in  that  case  on 
page  141  of  the  official  report  said:  "Hence  it  is  that  a 
vested  right  of  action  is  property  in  the  same  sense  in  which 
tangible  things  are  property,  and  is  equally  protected  against 
arbitrary  interference.  Whether  it  springs  from  contract  or 
from  the  principles  of  the  common  law,  it  is  not  competent 
for  the  legislature  to  take  it  away.  A  vested  right  to  an  ex- 
isting defense  is  equally  protected,  saving  only  those  which 
are  based  on  informalities  not  affecting  substantial  rights". 

It  surely  can  not,  in  reason,  be  insisted  tbat  the  section  in 
question,  so  far  as  it  precludes  a  railroad  company,  when 
sued  as  is  appellant,  under  the  circumstances  in  this  case, 
from  asserting  and  exhibiting  its  right  to  a  valid,  existing 
defense,  may  be  justified  or  upheld  on  the  ground  that  its 
provisions  should  be  regarded  as  regulating  the  procedure 
or  practice  on  the  part  of  a  defendant  railroad  company  in 
cases  of  this  character.  But  the  legislature,  in  regulating 
the  practice  and  procedure  in  courts  of  justice,  can  not 
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thereby  wholly  preclude  a  defendant  from  asserting  and 
proving  a  right  of  defense  to  an  action  instituted  against 
him.  In  Cooley^s  Constitutional  Limitations  (6th  ed.),  on 
page  452,  that  eminent  author  in  treating  the  subject  of  the 
alteration  of  the  rules  of  evidence,  says:  "But  there  are 
fixed  bounds  to  the  power  of  the  legislature  over  this  subject 
which  can  not  be  exceeded.  *  *  *  It  has  no  power  to 
establish  rules  which,  under  pretense  of  regulating  the  pre- 
sentation of  evidence,  go  so  far  as  altogether  to  preclude  a 
party  from  exhibiting  his  rights,  *  *  *  it  Vould  not, 
we  apprehend,  be  in  the  power  of  the  legislature  to  declare 
that  a  particular  item  of  evidence  should  preclude  a  party 
from  establishing  his  rights  in  opposition  to  it.  In  judicial 
investigations  the  law  of  the  land  requires  an  opportimity 
for  a  trial;  and  there  can  be  no  trial  if  only  one  party  is 
suffered  to  produce  his  proofs." 

The  rule  is  well  settled  that  the  legislative  department  is 
not  authorized  to  declare  that  certain  facta  or  evidence  shall 
create  a  conclusive  presumption,  and  thereby  override  the 
essential  facts  in  the  case,  or  preclude  a  party  in  an  action 
from  asserting  and  proving  the  truth.  Wantlan  v.  White, 
19  Ind.  470 ;  White  v.  Flynn,  23  Ind.  46 ;  Heagy  v.  State, 
ex  ret,  85  Ind.  260 ;  Johns  v.  State,  104  Ind.  557 ;  Board, 
etc.,  V.  State,  ex  rel.,  120  Ind.  282 ;  State  v.  Bea^h,  147  Ind. 
74,  36  L.  R  A.  179.  In  the  latter  case  this  court,  on  page 
79  of  its  opinion,  said :  "A  law  which  would  in  effect  ex- 
clude the  evidence  of  a  party  and  thereby  deny  him  the  right 
to  be  heard,  would  deprive  him  of  due  process  of  law.  A 
law  which  provides  that  certain  facts  are  conclusive  proof 
of  guilt  would  be  unconstitutional,  *  *  *.  If  ^  however, 
the  l^slature  in  prescribing  the  rules  of  evidence  in  any 
class  of  cases  leaves  a  party  a  fair  opportunity  to  establish 
his  case  or  defense  and  give  in  evidence  to  the  court  or  jury 
all  the  facts  legitimately  bearing  on  the  issues  in  the  cause 
to  be  considered  and  weighed  by  the  tribunal  trying  the 
same,  such  acts  of  the  legislature  are  not.  unconstitutional." 

Vol.  158— S 
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It  must  follow,  then,  for  the  reasons  stated,  that  so  far  as 
§4,  in  controversy,  can  be  said  to  deprive  or  preclude  appel- 
lant from  asserting  on  demurrer  to  the  complaint  of  appellee 
that  the  facts  alleged  therein  do  not  entitle  him  to  a  recovery, 
or  that  it  cuts  off  and  deprives  such  railroad  company  from 
availing  itself  of  any  legitimate  right  or  cause  of  defense  in 
bar  of  the  action  existing  under  the  laws  of  the  state  of  Illi- 
nois, such  legislation  must  be  held  to  be  an  invalid  exercise 
of  legislative  power. 

We  conclude'  that  the  complaint,  for  the  reasons  given, 
does  not  state  a  cause  of  action  against  appellant,  and,  there- 
fore, the  court  erred  in  overruling  the  demurrer  thereto,  for 
which  error  the  judgment  below  is  reversed  and  the  cause  is 
remanded  to  the  lower  court  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 


State,  ex  rel.  Whitaker,  Auditor,  v.  Lank- 

I^~84|  FORD  et  al. 

158 M| 

[No.  19»528.    Filed  J^nnaiy  28,  1902.] 

Appeal  and  Error.— Court  Bides.— Failure  to  Index  Record,— Where 
the  appellant  fails  to  iirepare  an  index  of  the  reoord,  as  required 
by  role  three  of  the  Supreme  Court,  the  appeal  will  be  dismissed. 

From  Morgan  Circuit  Court ;  G.  W.  Grubbs,  Judge. 

Action  by  State  on  relation  of  John  S.  Whitaker 
against  Perry  Lankford  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Appeal  dismissed. 

W.  B.  Harrison^  W.  L.  Taylor^  Attorney-General,  B. 
K.  Elliott,  W.  F.  Elliott  and  F.  L.  LiUleton,  for  appellant. 
C.  G.  Benner  and  J.  C.  McNutt,  for  appellees. 

Hadley,  J. — ^Revised  rules  of  this  court  were  adopted  by 
the  court,  and  published  on  January  4,  1900,  with  notice 
that  the  same  should  be  m  force  from  and  after  November 
26, 1900.  Ample  notice  was  thus  given  to  litigants  and  law- 
yers to  enable  them  to  become  familiar  with  the  new  rules 


NOVEMBER  TERM,  1901— Vol.  158.  35 

State,  ex  rel, ,  v.  Lankf ord. 

before  being  called  upon  to  act  in  compliance  therewith.  In 
this  case  the  transcript  was  filed  in  this  court  after  the  taking 
effect  of  the  new  rules,  the  third  of  which  reads  thus :  "The 
appellant  shall  cause  the  transcript  to  be  neatly  and  securely 
bound  and  to  be  paged  at  the  bottom  and  the  lines  of  each 
page  to  be  numbered.  He  shall  also  cause  marginal  notes  on 
each  page  to  be  placed  on  the  transcript  in  their  appropriate 
places,  indicating  the  several  parts  of  the  pleadings  in  the 
cause,  the  exhibits,  if  any,  the  rulings  of  the  court,  and  the 
bills  of  exceptions.  Where  the  evidence  is  set  out  by  deposi- 
tion or  otherwise,  the  name  of  each  witness,  and  whether  the 
examination  is  direct,  cross  or  re-direct,  shfdl  be  stated  in 
the  margin  of  each  page.  The  appellant  shall  also  note  on 
the  margin  all  motions  and  rulings  thereon,  the  instructions 
given  and  refused,  and  shall  prepare  an  index  referring  to 
the  initial  page  of  the  direct,  cross  and  reexamination  of 
each  witness  and  of  each  pleading,  exhibit  and  other  paper 
in  the  record,  such  index  to  form  the  first  page  of  the  tran- 
script." 

In  the  preparation  of  the  transcript  there  has  been  a  total 
disregard  of  this  rule,  so  far  as  the  same  relates  to  the  fur- 
nishing and  the  aflSxing  of  an  index  as  the  first  page  thereof. 
There  is  in  the  body  of  the  transcript,  composed  of  544 
pages,  at  the  beginning  of  what  purports  to  be  a  bill  of  ex- 
ceptions, containing  the  evidence,  an  index  to  the  testimony 
given  by  several  witnesses,  but  other  than  this  there  appears 
nowhere  in  or  attached  to  the  transcript  any  semblance  of  an 
attempt  to  comply  with  the  rule.  One  hundred  and  fifty- 
eight  pages  of  the  record  are  occupied  with  a  complaint^ 
cross-complaint,  thirteen  answers,  divers  aflSrmative  replies, 
exhibits,  demurrers,  motions,  interrogatories,  challenged  in- 
structions, affidavits,  and  other  papers,  any  particular  item 
of  which  can  be  found  only  by  a  patient  turning  of  the 
leaves.  Experience  impressed  the  court  with  the  necessity 
for  some  relief  with  respect  to  the  examination  of  records. 
The  frequent  reference  to  particular  parts  of  the  transcript 
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often  required  in  the  disposition  of  a  case,  and  the  needless 
waste  of  time  occasioned  by  the  absence  of  a  guide  to  partic- 
ular paging,  impelled  the  court,  in  due  regard  of  public 
interest,  to  adopt  rule  three,  thereby  requiring  appellants 
and  their  attorneys,  when  engaged  in  constructing  the  record, 
and  while  familiar  therewith,  to  prepare  and  affix  an  index. 
The  rule  is  reasonable,  and  once  adopted  and  promulgated 
became,  and  remains  until  revoked  by  the  same  authority, 
invested  with  all  the  force  and  effect  of  a  rule  of  law  binding 
upon  the  court  as  well  as  appealing  parties.  Magnuson  v. 
Billings,  152  Ind.  177 ;  Smith  v.  State,  ex  reZ.,140  Ind.  340 ; 
State  v.  Van  Cleave,  157  Ind.  608 ;  Rio  Orande,  etc.,  Co.  v. 
Gildersleeve,  174  U.  S.  603,  608,  19  Sup.  Ct.  761,  43  L. 
Ed.  1103. 

In  the  last  case  cited  the  following  is  quoted  with  ap- 
proval, from  Thompson  v.  Haich,  3  Pick.  512-516 :  "A  rule 
of  the  court  thus  authorized  and  made,  has  the  force  of  law, 
and  is  binding  upon  the  court,  as  well  as  upon  parties  to  an 
action,  and  cannot  be  dispensed  with  to  suit  the  circum- 
stances of  any  particular  case.  *  *  *  The  courts  may 
rescind  or  repeal  their  rules,  without  doubt,  or  in  establish- 
ing them,  may  reserve  the  exercise  of  discretion  for  particu- 
lar cases.  But  the  rule  once  made  without  any  such  qualifi- 
cation, must  be  applied  to  all  cases  which  came  within  it, 
until  it  is  repealed  by  the  authority  which  made  it." 

Appellees  argue  that  this  appeal  should  be  dismissed  for 
failure  to  comply  with  the  rule  in  review,  but  have  filed  no 
motion  as  a  warrant  for  their  argument  But  it  was  not 
the  purpose  of  the  rule  to  confine  its  benefits  to  appellees,  but 
in  large  measure  to  aid  this  court  in  expediting  the  business 
before  it.  We,  therefore,  have  the  power,  as  well  as  the 
imposed  duty,  to  enforce  it  of  our  own  motion  in  all  proper 
cases.    State  v.  Van  Cleave,  supra. 

The  appeal  should  be  dismissed. 

Appeal  dismissed. 

Jordan,  C.  J.,  did  not  participate. 
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Harmon  v.  State  of  Indiana, 

[No.  19,709.    Filed  January  28,  1902.] 

Gbocikal  liJLW.—Murder. — Self-Defense.-— Ingtrucii(m.-^la  a  prosecn- 
tion  for  murder  defendant  sought  to  justify  his  act  on  the  ground 
of  self-defense.  The  evidence  showed  that  some  stones  or  cinders 
were  thrown  against  defendant's  house,  and  that  defendant  went 
oat  of  the  house  to  discoyer  the  persons  who  were  throwing  the 
stones,  and  stated  to  four  young  men,  including  deceased,  that  he 
had  a  shotgun  in  the  house,  loaded,  and  that  he  would  use  it  on 
the  persons  throwing  the  stones ;  that  defendant  returned  to  the 
house,  and,  upon  moie  stones  being  thrown,  came  out  of  the  house 
with  his  gun,  and  shot  and  killed  deceased.  The  court,  in  in- 
structing the  jury  on  the  right  of  self-defense,  stated*  that  a  per- 
son must,  in  the  exercise  of  such  right,  act  honestly,  and  might 
exercise  a  reasonable  degree  of  force  to  rei>el  an  attack,  "but 
must  not  iirovoke  an  attack  in  order  that  he  may  haye  an  appar- 
ent excuse  for  killing  his  adversary."  Held,  that  the  instruction 
was  not  enoneous  as  being  irrelevant  to  the  evidence  and  the  is- 
sues in  the  case,    pp,  S7-45, 

Same. — Murder, — Self -Defense. — Instruction, — ^An  instruction  in  a  pros- 
ecution for  murder  to  the  effect  that  if  the  evidence  showed  that 
the  deceased  and  his  companions  on  the  night  of  the  homi- 
cide "maliciously  and  mischievously"  threw  stones  or  cinders 
against  the  house  where  defendant  resided,  without  intent  to 
commit  a  felony,  such  conduct  on  their  part  would  be  merely  a 
misdemeanor,  followed  by  an  instruction  that  if.  defendant  was 
not  assailed  and  was  not  in  danger  of  great  bodily  harm,  and  had 
no  reason  to  believe,  and  in  fact  did  not  believe,  that  his  life  was 
in  danger,  the  shooting  was  not  justifiable,  is  not  open  to  the  ob- 
jection that  it  makes  the  law  of  self-defense  dex)end  upon  the  in- 
tent of  the  assailant  rather  than  upon  what  the  person  assailed 
might  believe  was  the  intent  or  purpose  of  his  assailant,    pp,  46-47. 

From  Clay  Circuit  Court ;  P.  0.  Colliver,  Judge. 

Samuel  Harmon  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    Affirmed. 

G.  A.  Knight  and  A.  W.  Knight y  for  appellant. 
W.  L.  Taylovy  Attorney-General,  Merrill  Moores  and  C. 
C.  Hadley,  for  State. 

Jordan,  C.  J. — Appellant,  Samuel  Harmon,  was  charged 
by  indictment  with  having  committed  the  crime  of  murder 
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in  the  first  degree,  by  killing  Charles  Reynolds,  at  Clay 
county,  Indiana,  on  the  27th  day  of  October,  1900.  A  trial 
in  the  lower  court  resulted  in  a  verdict  of  guilty  of  murder 
in  the  second  degree,  and  fixing  therein  the  punishment  at 
imprisonment  during  life  in  the  state  prison.  Over  appel- 
lant's motion  for  a  new  trial,  judgment  was  rendered  on  the 
verdict.  The  only  questions  which  his  counsel  argue  and 
rely  upon  for  a  reversal  of  the  judgment  relate  to  the  suffi- 
ciency of  the  evidence  to  support  it,  and  the  giving  of  certain 
instructions. 

An  epitome  or  outline  of  the  evidence  as  exhibited  by  the 
record  is  as  follows :  Appellant  is  a  man  sixty-three  years 
old,  whose  health  is  shown  to  be  somewhat  infirm.  He  and 
his  wife  and  minor  daughter  resided  together  in  the  same 
house  in  the  city  of  Brazil,  Clay  county,  Indiana.  At  the 
time  of  the  homicide  his  wife,  Mary  Harmon,  whose  age  is 
about  that  of  her  husband,  was,  and  for  about  twelve  years 
previous  thereto  had  been,  engaged  in  conducting  the  house, 
wherein  she  and  her  said  husband  resided,  as  a  house  of  ill 
fame,  wherein  women  were  kept  by  her  for  the  purpose  of 
prostitution.  The  evidence  discloses  that  appellant  and  his 
said  wife  and  young  daughter  lived  in  this  house  with  those 
who  were  kept  therein  as  prostitutes,  and  that  all  ate  at  the 
same  table;  but  it  appears  that  appellant  and  his  wife  and 
daughter  lived  in  apartments  in  the  same  house  separate 
from  the  prostitutes.  This  house  or  resort  was  kept  and  con- 
ducted by  Mrs.  Harmon,  and  was  known  and  denominated 
in  and  about  the  city  of  Brazil  as  the  "Harmon  house,"  and 
its  evil  reputation  or  character  was  well  known  in  said  com- 
munity. On  the  night  of  October  27,  1900,  about  the  hour 
of  11  o'clock,  the  deceased,  Charles  Reynolds,  a  young  man 
of  the  age  of  18  years,  together  with  five  other  young  men 
about  the  same  age,  went  to  the  '^Harmon  house."  The 
deceased  and  two  of  his  companions,  it  appears,  were  ad- 
mitted into  the  house  through  a  rear  door,  but  soon  after 
gaining  admittance,  as  testified  to  by  Mrs.  Harmon,  they 


NOVEMBER  TEEM,  1901— Vol.  158.  39 

Harmon  r.  State. 

were  requested  by  her  to  leave ;  she  saying  to  them  that  they 
were  too  young  to  be  in  such  a  place.  They  seem  to  have 
laughed  at  her  request^  but  complied  with  it  by  leaving  the 
house  and  joining  their  companions,  who  were  waiting  on 
the  sidewalk  There  is  evidence  to  show  that  the  deceased 
and  his  companions  had  been  drinking  beer  before  going  to 
said  house ;  and,  while  there  is  evidence  tending  to  show  that 
while  at  the  house  they  were  in  a  state  of  intoxication,  still 
there  is  evidence  disputing  this  charge.  Soon  after  leaving 
the  house,  some  stones  or  cinders  were  thrown  against  it. 
Appellant  on  the  evening  in  question  was  not  feeling  wejl, 
and  at  the  time  these  stones  were  thrown  he  was  in  his  room, 
lying  in  bed.  On  hearing  the  stones  strike  the  house,  he 
arose  and  went  out  onto  the  front  porch  to  discover  the  par- 
ties who  were  throwing  the  stones.  Four  of  the  young  men 
in  question,  including  the  deceased,  stepped  up  to  the  porch 
where  appellant  was  then  standing,  and  engaged  in  conver- 
sation with  him ;  and,  upon  his  inquiring  who  had  thrown 
the  stones,  they  all  denied  that  they  were  the  parties,  but 
claimed  or  asserted  that  some  persons  had  thrown,  stones,  and 
that  Reynolds,  the  deceased,  had  been  hit  by  one  of  the 
stones  so  thrown.  Appellant,  while  standing  on  the  jwrch 
talking  to  these  young  men,  remarked  to  them  that  he  had 
a  shotgun  in  the  house,  loaded,  and  that  he  would  use  it  on 
the  persons  throwing  the  stones.  One  of  the  companions  of 
the  deceased,  upon  this  statement  of  appellant,  replied,  he 
need  not  be  afraid  of  his  party  throwing  stones,  as  they  had 
not  thrown  any,  and  would  not  do  so.  Appellant  then,  as  it 
appears,  returned  to  his  room ;  and  Reynolds  and  one  of  his 
companions  went  around  to  the  side  door  of  the  house,  and 
were  again  admitted.  Mrs.  Harmon  testified  that  on  this 
second  occasion,  upon  the  parties  coming  into  the  house  that 
she  ordered  them  out,  and  stated  to  them  that,  if  she  had  to 
telephone  for  the  police,  that  the  "whole  house  would  be 
pulled" ;  and  this,  it  seems,  she  did  not  desire  should  take 
place.    She  stated  that  the  young  men  then  left  the  house, 
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but  in  going  out  they  seemed  to  be  angry.  In  respect  to 
these  parties  leaving  the  house  on  the  order  of  Mrs.  Harmon, 
and  in  regard  to  their  being  angry  at  the  time,  and  as  to  what 
they  said,  the  evidence  is  conflicting ;  there  being  evidence  to 
show  that  the  deceased  and  his  companions  on  both  occa- 
sions while  in  the  house  were  orderly  and  peaceable,  and 
that  they  were  neither  angry  nor  intoxicated,  and  that 
they  left  the  house  on  their  own  accord,  without  being  re- 
quested by  any  one  to  do  so.  After  departing  from  the 
house  the  second  time,  and  after  they  had  been  outside  for  a 
short  time,  more  stones  or  cinders  were  again  thrown  against 
the  house.  Appellant  thereupon  got  up  from  the  bed  where 
he  was  lying,  got  his  gun,  which  was  loaded  with  buckshot, 
and  went  out  onto  the  porch,  and  from  there  went  to  the 
front  gate  and  out  onto  the  sidewalk.  The  deceased  at  this 
time,  it  appears,  was  standing  on  the  sidewalk,  near  a  high 
board  partition  fence  east  of  appellant's  premises,  and  his 
companions  were  standing  out  in  the  street.  As  appellant 
came  out  of  the  house,  the  companions  of  the  deceased,  who 
were  standing  in  the  street,  ran  down  the  street  past  where 
the  deceased  was  standing,  near  the  partition  fence.  Appel- 
lant came  out  onto  the  sidewalk  with  his  gun,  and  went  east 
down  the  walk  about  fifteen  feet,  in  the  direction  in  which 
the  young  men  had  run,  and  in  the  direction  in  which  Rey- 
nolds was  standing,  and  then  fired  the  gun,  the  entire  con- 
tents of  which  struck  Reynolds  in  the  back ;  and  he  fell  to 
the  ground,  on  his  face,  and  as  he  fell  he  uttered  a  cry  of, 
"Oh,  boys" !  After  firing  the  fatal  shot,  appellant  went  into 
the  house,  put  up  his  gun,  and  then  came  over  to  where  the 
body  of  Reynolds  had  been  taken  by  his  companions.  When 
the  deceased's  companions  heard  the  shot,  and  heard  him  cry 
out,  "Oh,  boys"  1  they  turned  in  their  flight,  and  went  back 
in  the  direction  of  appellant's  house,  and  found  Reynolds 
lying  on  his  face,  where  he  had  fallen  on  the  sidewalk,  sev- 
eral feet  beyond  said  partition  fence.  Numerous  buckshot 
are  shown  to  have  entered  his  back,  some  forty-two  of  which, 
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as  it  appears,  passed  entirely  through  his  body.  When 
found,  he  was  gasping  for  breath,  but  could  not  speak.  He 
was  carried  by  his  companions  a  short  distance,  to  a  store, 
and  laid  upon  some  stone  steps,  where  in  a  few  minutes  he 
died  from  the  effects  of  the  shot.  When  appellant  came 
over  to  where  the  deceased  was  lying  dead,  some  one  in  the 
crowd  said  to  him,  "What  did  you  shoot  this  boy  for  V^  At 
first  appellant  said  that  he  had  not  shot  him,  and,  when  it 
was  asserted  that  he  had  shot  him,  he  then  replied,  "I  didn't 
aim  to  shoot  him", — further  saying  that  he  aimed  in  the  air; 
some  one  in  the  crowd,  in  response  to  this,  saying,  "It  is 
funny,  if  you  aimed  in  the  air,  how  you  shot  a  man  in  the 
back."  To  this  appellant  made  no  reply.  After  the  homi- 
cide, when  in  jail  in  the  city  of  Terre  Haute,  he  said  in  an 
interview  with  a  reporter  for  a  newspaper  of  that  city  that 
the  shooting  was  accidental.  As  to  whether  any  of  the  young 
men  with  whom  the  deceased  was  in  company  on  the  occasion 
in  question  threw  any  of  the  stones  against  appellant's  house, 
the  evidence  is  conflicting.  All  of  his  companions,  who  testi- 
fied on  the  trial,  denied  that  any  of  their  party  threw  the 
stones,  upon  the  occasion  in  question,  while,  upon  the  con- 
trary, there  are  evidence  and  circumstances  tending  to  show 
that  the  stones  or  cinders  were  thrown  by  some  of  the  parties 
who  accompanied  the  deceased  to  the  Harmon  house  on  the 
night  of  the  homicide.  There  is  evidence,  also,  showing 
that  neither  the  deceased  nor  his  companions,  at  the  time 
the  fatal  shot  was  fired,  were  engaged  in  throwing  stones  at 
either  the  appellant  or  his  house  or  in  the  direction  of  his 
house  or  where  he  was  standing.  There  is  also  evidence 
tending  to  show  that  when  appellant  came  out  of  the  house 
with  his  gun  that  he  was  in  an  angry  mood,  by  reason  of  the 
stones  having  been  cast  against  the  house,  and  that  by  going 
out  of  the  house  he  was  endeavoring  to  discover  who  the  par- 
ties were  that  had  thrown  the  stones  or  cinders.  On  the  trial 
he  claimed  and  attempted,  by  his  evidence,  to  justify  his  act 
in  shooting,  on  the  ground  of  self-defense.    On  direct  exam- 
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ination  he  testified,  in  part,  that,  after  the  stones  or  cinders 
were  thrown  the  second  time,  he  got  up  from  his  bed  and 
went  out  to  the  front  gate;  that  it  was  quite  dark  and  he 
could  see  no  one.  That  as  he  stepped  off  the  porch  two  cin- 
ders or  stones  were  thrown  past  him,  and  that  one  of  them 
just  brushed  the  rim  of  his  hat.  He  further  testified :  "I 
walked  out  to  the  gate,  and  looked,  and  I  couldn't  see  any  one 
but  some  parties  down  the  sidewalk  a  piece.  It  was  dark, 
and  I  couldn't  tell  who  they  were,  or  anything  about  that. 
Q.  Now,  after  you  got  to  the  sidewalk,  were  there  any  cin- 
ders thrown  ?  A.  When  I  got  on  the  sidewalk  I  stepped  on 
a  cinder.  It  kind  of  turned  with  me  a  couple  steps,  or  three, 
and  I  kind  of  blundered ;  just  about  that  time  two  more  cin- 
ders passed  my  head.  Q.  Then  what  did  you  do  ?  A.  I 
was  carrying  the  gim  down  in  my  left  hand,  hold  of  the  mid- 
dle of  the  stock  or  breech,  and  my  finger  was  on  the  trigger; 
the  other  hand  was  about  half  way  of  the  barrel.  When 
them  cinders  passed  my  head  I  just  brought  the  gun  around, 
pulled  the  hammer  back,  and  fired  off.  I  didn't  see  anybody 
but  some  parties  farther  down.  Q.  I  will  ask  you  if  you 
took  aim  at  anybody  ?  A.  No,  sir ;  I  didn't  take  any  aim  at 
all.  Q.  I  will  ask  you  to  tell  the  jury  if  you  thought  you 
were  in  danger  ?  A.  Yes,  sir ;  I  knew  anybody  that  would 
cinder  the  house  would  cinder  me.  Q.  Tell  the  jury  if  you 
then  at  that  time  thought  you  was  in  danger  of  being  struck 
or  injured  by  these  cinders.  A.  Yes,  sir ;  I  did.  Q.  What 
did  you  do  after  you  fired  the  gun  ?  A.  I  turned  around 
and  went  back."  On  cross-examination,  when  asked  the 
question  if  the  shooting  was  accidental,  he  stated  that  it  was, 
and  further  said  that  he  shot  simply  to  "scare" ;  saying,  "I 
intended  to  shoot  so  that  I  would  not  hurt  anybody."  He 
admitted  that  he  saw  some  persons  standing  down  in  the 
street  w^hen  he  fired,  and  that  he  shot  in  the  direction  where 
they  were  standing,  but  stated  that  he  did  not  know  who  they 
were,  and  again  stated  that  at  the  time  he  fired  the  shot  he 
feared  and  believed,  under  the  circumstances,  he  was  in 
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danger  of  great  bodily  harm.  The  accused  in  the  lower  court 
sought,  and  in  this  appeal  seeks,  to  justify  his  action  in  firing 
the  fatal  shot  on  the  ground,  as  previously  said,  of  self- 
defense. 

The  court  gave  to  the  jury  on  its  own  motion  a  series  of 
instructions  in  respect  to  thfe  law  of  self-defense.  The  entire 
charge  of  the  court  is  exhibited  by  the  record,  'tod  the  in- 
structions which  relate  to  the  question  of  self-defense  are 
numbered  from  twelve  to  eighteen,  inclusive.  By  instruc- 
tions twelve,  thirteen,  fourteen,  fifteen,  and  sixteen,  the 
court  advised  the  jury  in  a  general  way  in  regard  to  the  rules 
of  law  which  pertain  to  and  control  the  actions  of  persons  in 
the  exercise  of  the  right  of  self-defense.  These,  counsel  for 
appellant  concede,  correctly  state  the  law  and  are  applicable, 
except  number  sixteen,  which  they  criticise  and  condemn  in 
part,  as  not  being  relevant  to  the  evidence,  and  insist  that,  by 
the  giving  of  the  latter  part  of  this  instruction,  appellant 
was  thereby  prejudiced  and  harmed  in  his  defense.  In- 
struction number  sixteen  is  as  follows :  "The  right  of  self- 
defense  is  allowed  to  the  citizen  as  a  shield,  and  not  as  a 
sword,  and  in  the  exercise  of  this  right  a  party  must  act  hon- 
estly. A  person  assaulted  may  exercise  a  reasonable  degree 
of  force  to  repel  an  attack,  but  must  not  provoke  an  attack 
in  order  that  he  may  have  an  apparent  excuse  for  killing  his 
adversary.'^  The  particular  part  of  this  instruction  which 
api)ellant  complains  of  is  the  clause,  "but  must  not  provoke 
an  attack  in  order  that  he  may  have  an  apparent  excuse  for 
killing  his  adversary."  There  is  no  contention  that  the  in- 
struction, so  far  as  pertinent,  is  not  a  correct  enimciation  of 
the  law  pertaining  to  self-defense,  provided  there  was  evi- 
dence in  the  case  applicable  thereto.  The  insistence  is  that 
the  part  complained  of  is  not  relevant  to  any  evidence  in  the 
case,  and  that  thereby  the  jury  must  have  been  confused  and 
misled.  It  is  claimed  that  the  jurors  by  reason  thereof  were 
given  to  believe  that  the  court  thought  there  was  evidence 
tending  to  show  that  appellant  had  provoked  the  deceased  or 
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his  companions  to  throw  the  stones  or  cinders  at  him,  which 
were  thro^vn,  as  stated,  just  previous  to  his  firing  the  fatal 
shot.  Upon  this  question  counsel  assert  that  all  that  the  evi- 
dence upon  this  point  can  be  said  to  show  is  that  the  accused 
came  out  of  his  house  with  his  gun,  and  walked  out  to  the  side- 
walk, immediately  preceding  the  shooting;  and  that  in  bo 
doing,  it  is  said,  he  can  in  no  manner  be  held  to  have  pro- 
voked the  assault  upon  himself,  or  in  any  manner  became 
the  aggressor.  On  the  contrary,  counsel  for  the  State  insist 
that  there  is  evidence  which  shows  that  appellant,  after  the 
stones  or  cinders  had  been  cast  against  the  house,  came  out, 
armed  with  a  loaded  shotgun,  which  he  had  previously 
threatened  to  use  upon  any  one  who  threw  stones  at  the 
house ;  that  it  is  further  disclosed  that  he  not  only  came  onto 
the  porch  with  his  gun,  but  that  he  started  in  pursuit  of  the 
deceased  and  his  companions,  who  were  out  in  the  public 
street,  in  a  place  where  they  had  a  right  to  be;  that,  under 
such  circumstances,  by  his  conduct  he  placed  himself  in  the 
attitude  of  being  aggressive,  and  by  his  acts  tended,  at  least, 
to  provoke  the  parties  to  throw  the  stones  at  him,  which  he 
claimed  were  thrown  just  before  the  shot  was  fired.  There 
is  evidence  in  the  record  which  has  a  bearing  upon  this  i>oint, 
but  as  to  its  weight,  or  as  to  what  extent  it  tends  to  support 
tlie  State's  contention,  we  need  not  determine  in  our  review 
of  the  question  in  relation  to  the  propriety  of  the  latter  part 
of  instruction  sixteen.  The  issue  which  appellant  tendered 
was  that  the  homicide  was  justifiable  on  the  ground  of  self- 
defense. 

By  instruction  sixteen  the  trial  court  stated  a  general  rule 
of  the  law  pertaining  to  the  exercise  of  the  right  of  self- 
defense.  The  doctrine  asserted  by  the  decisions  of  this  court 
is  that  the  instructions  of  the  court  in  a  cause  should  be  rele- 
vant to  the  issues  and  applicable  to  the  evidence,  and  where 
it  is  made  to  appear  that  they  were  given  in  violation  of  this 
rule,  and  thereby  tended  to  harm  or  prejudice  the  complain- 
ing party  in  some  of  his  substantial  rights,  the  judgment,  on 
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appeal,  will  be  reversed.  Beed  v.  State,  141  Ind.  116,  and 
authorities  there  cited. 

The  rule,  however,  which  asserts  that  instructions  should 
be  applicable  to  the  evidence,  can  not  be  construed  so  as  to 
hold  that  it  prevents  the  trial  court  from  stating  correctly  to 
the  jury  the  law  relevant  to  the  issues  made  or  tendered  by 
the  parties.  Again,  unless  there  is  an  entire  absence  of  evi- 
dence on  an  issuable  f  act^  it  can  not  be  said  that  an  instruc- 
tion on  that  issue  is  improper,  on  the  ground  that  it  is  not 
applicable  to  the  evidence.  Certainly  it  can  not  be  insisted 
that  the  instruction  in  dispute  was  devoid  of  any  relevancy 
to  either  the  issues  or  the  evidence  in  this  case^  and  it  is  not 
apparent,  under  the  circumstances,  that  the  jury  was  thereby 
confused  or  misled  in  arriving  at  their  verdict,  to  the  harm 
or  prejudice  of  the  accused  in  any  of  his  substantial  rights; 
and  the  contention  of  his  learned  counsel,  when  tested  by  the 
rule  stated,  must  be  denied. 

By  instruction  seventeen  the  court  advised  the  jury  that, 
if  they  found  from  the  evidence  that  the  deceased  and  his 
companions  on  the  night  of  the  homicide  "maliciously  and 
mischievously"  threw  stones  or  cinders  against  the  house 
where  appellant  resided,  thereby  injuring  the  same,  but  with- 
out any  purpose  or  intent  by  them,  or  either  of  them,  to  com* 
mit  a  felony  on  his  person,  or  on  his  property  or  habitation, 
or  on  some  member  of  his  family,  or  upon  some  inmate  of  his 
house,  and  that  no  felony  was  committed  or  attempted  to  be 
conimitted  by  the  deceased  and  others,  then  sucji  conduct  on 
their  part  would  be  merely  a  misdemeanor.  Following  this 
instruction,  the  court  further  summed  up  and  charged  the 
jury,  by  instruction  eighteen,  that,  if  they  found  from  the 
evidence  that  appellant  on  the  occasion  of  the  homicide  was 
not  assailed,  and  was  not  in  danger  of  great  bodily  harm,  and 
that  no  attempt  had  been  made  by  the  deceased  or  by  those 
associated  with  him  on  the  occasion  in  question  to  commit  a 
felony  on  appellant's  property  or  on  his  habitation  by  sur- 
prise or  violence,  and  that  no  attempt  had  been  made  to  com- 
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mit  a  felony  on  some  part  of  his  family  or  inmate  of  his  res- 
idence, and  that  he  had  no  reason  to  believe,  and  in  fact  did 
not  believe,  that  his  life  was  in  danger,  or  that  he  was  in  dan- 
ger of  great  bodily  harm,  and  that  he  did  not  believe,  and 
had  no  reason  to  believe,  that  an  attempt  had  been  made  to 
commit  a  felony  on  his  property  or  habitation  by  surprise 
or  violence,  or  that  an  attempt  had  been  made  to  commit  a 
felony  on  some  member  of  his  family  or  inmate  of  his  house ; 
that  he  saw  some  persons  on  the  sidewalk,  and  fired  his  gun 
in  the  direction  of  such  persons,  with  the  intent  to  frighten 
them,  and  thereby  killed  the  deceased, — then,  if  such  facts 
were  found  to  be  true  beyond  a  reasonable  doubt,  the  shoot- 
ing, under  such  circumstances,  would  not  be  justifiable. 

The  court  by  other  instructions  had  fully  stated  to  the  juiy 
the  rules  of  law  pertaining  to  the  issue  of  self-defense  as 
raised  by  the  accused.  By  instructions  seventeen  and  eightr 
een  the  court  seems  to  have  advised  the  jury  in  regard  to  the 
theory  which  the  State,  in  reason,  must  have  advanced  and 
contended  for  under  the  evidence.  Certainly,  if  the  jury 
found  from  the  evidence,  beyond  a  reasonable  doubt,  that 
there  was  an  absence  of  the  facts,  as  stated  and  summed  up 
by  the  court  in  instruction  eighteen,  and  that  the  accused, 
under  the  circumstances,  fired  the  shot  in  the  direction  of 
the  deceased  and  his  associates,  not  in  self-defense,  but  sim- 
ply for  the  purpose  of  frightening  them,  his  action  in  so  do- 
ing, under  the  law,  could  not  be  justified.  It  can  not  be 
asserted  that  the  instruction  is  open  to  the  objection  urged 
by  counsel,  that  it  makes  the  law  of  self-defense  depend  upon 
the  intent  of  the  assailant,  rather  than  upon  what  the  person 
assailed  might  believe  was  the  intent  or  purpose  of  his 
assailant. 

The  trial  court  by  other  instructions  advised  the  jury  un- 
der what  circumstances  one  was  authorized  to  exercise  his 
right  of  self-defense,  stating  fully  in  its  charge  that  the  dan- 
ger apprehended  at  the  time  might  be  either  actual  or  only 
apparent. 
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The  daim  made  by  appellant's  counsel  that,  under  instruc- 
tion seventeen,  appellant  was  deprived  of  the  benefit  of  the 
rule  which  asserts  that  apparent  danger  is  sufficient,  is  with- 
out force.  While  instructions  seventeen  and  eighteen  are  not 
models  in  their  construction,  nothing  therein  contained,  un- 
der the  facts  in  this  case,  can  be  said  to  afford  the  accused 
any  grounds  for  complaint.  In  fact,  when  the  court's  charge 
is  considered  in  its  entirety,  as  it  must  be,  it  stated  the  law, 
under  the  evidence,  quite  favorably  to  appellant. 

We  have  read  and  fully  considered  the  voluminous  evi- 
dence contained  in  the  record,  and  find  that  it  fully  supports 
the  verdict  of  the  jury  and  judgment  of  the  court  on  every 
material  point.    The  judgment  below  is  therefore  affirmed. 


Turpie  et  al.  v.  Lowe. 

[No.  19,682.    Filed  January  29,  1902.] 

Appeal  and  Ebrob. — Harmless  Error, — Where  in  an  action  for  the 
value  of  certain  land  conveyed  to  defendant,  and  for  an  accotmt- 
ing,  defendant  answered  that  plaintiff  agreed  to  convey  free  of 
encnmbrance,  but  that  defendant  was  frandnlently  induced  to  ac- 
cept a  deed  in  which  he  assumed  certain  encumbrances  thereon, 
error,  if  any,  in  overruling  a  demurrer  to  such  answer  was  rendered 
harmless  by  a  finding  sustaining  the  deed  and  holding  that  the  clause 
assuming  the  encumbrances  was  inserted  by  mistake,    pp,  48-50. 

Law  op  Case. — Trust  Deeds,— Mortgages.— In.  an  action  for  an  ac- 
counting under  an  alleged  trust  a  decision  of  the  Supreme  Court 
on  a  former  appeal  holding  that  the  conveyances  alleged  to  be 
deeds,  and  to  create  a  trust,  were  mortgages  only,  conclusively 
establishes  the  character  of  such  instruments,    pp,  50,  51. 

AfpbaIi  and  Error. — Exceptions  to  Conclusions  of  Law. — ^Exceptions 
to  conclusions  of  law  in  gross  by  plaintiffs  jointly  are  not  avail- 
able unless  all  of  the  conclusions  were  erroneous  as  to  all  of  the 
plaintiffs,    pp.  SfS-Si. 

From  Cass  Circuit  Court;  G.  W.  Watkins,  Special 
Judge. 

Action  by  William  Turpie  and  others  against  Hugh 
Lowe  for  an  accounting.  From  a  judgment  in  favor  of 
defendant,  plaintiffs  appeal.    Affirmed. 
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M  B.  Sellers^  M.  Winfield  and  D.  C.  JusHee^  for  appel- 
lants. 

Guthrie  ^  Bushndl^  for  appellee. 

DowuNQ,  J. — This  case  is  here  for  the  third  time.  Tur- 
pie  V.  Lowe,  114  Ind.  37 ;  Lowe  v.  Turpie,  147  Ind.  652,  37 
L.  R.  A.  233.  After  the  last  reversal  the  plaintiffs  below 
filed  an  amended  complaint  in  four  paragraphs.  James  H. 
Turpie,  one  of  the  plaintiffs,  having  died,  his  administrator 
was  substituted.  An  answer  in  fourteen  paragraphs  was 
filed  by  the  defendant  Lowe,  together  with  a  cross-complaint. 
Demurrers  to  the  answers  were  overruled.  The  matters 
stated  in  the  affirmative  answers  and  in  the  cross-complaint 
were  denied.  Emma  J.  Turpie  and  Moses  B.  Eamhart,  ad- 
ministrator of  the  estate  of  Mary  F.  Turpie,  also  filed  their 
cross-complaint  against  Lowe,  to  which  there  was  an  answer 
in  denial.  Certain  pleadings  were  filed  by  other  parties,  but 
they  require  no  attention.  At  the  request  of  the  appellee  the 
court  made  a  special  finding  of  the  facts,  and  stated  its  con- 
clusions of  law  thereon.  Exceptions  to  the  conclusions  of 
law  were  taken  by  all  the  plaintiffs.  There  were  motions 
for  a  venire  de  novo,  and  for  a  new  trial.  Judgment  was 
rendered  in  favor  of  the  appellee.  The  plaintiffs  below  ap- 
peal. The  errors  assigned  and  discussed  are  the  rulings  on 
the  demurrers,  on  the  exceptions  to  the  conclusions  of  law, 
and  on  the  motions  for  a  venire  de  novo,  and  for  a  new  trial. 

The  action  is  for  an  accounting,  and  to  recover  divers 
sums  of  money  alleged  to  be  due  from  the  appellee  to  the  ap- 
pellants. The  first  and  second  paragraphs  of  the  complaint 
as  amended,  charge  that  divers  lots  and  parcek  of  land,  to- 
gether with  certain  personal  property,  were,  conveyed  by  the 
Turpies  to  Lowe,  in  trust,  pursuant  to  an  agreement,  partly 
in  writing  and  partly  oral,  for  the  purposes  and  upon  the 
conditions  that  Lowe  was  to  manage  said  property,  and  sell 
and  dispose  of  the  same ;  that  out  of  the  proceeds  of  such 
sales  he  was  to  pay  the  debts  of  the  Turpies,  and  discharge 
the  encumbrances  upon  the  said  property,  including  a  claim 
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for  $2,000  due  to  Lowe  himself ;  that  Lowe  was  authorized 
to  keep  any  or  all  of  said  property  as  his  own  in  fee  simple; 
that  he  was  authorized  to  make  necessary  advances  for  the 
payment  of  taxes,  or  to  protect  said  property,  on  all  which 
advances  interest  at  the  rate  of  eight  per  cent  per  annum 
was  to  be  allowed  him ;  that  Lowe  was  to  have  $1,000  for  his 
services  as  such  trustee ;  that,  after  paying  the  said  debts 
and  liens,  Lowe  was  to  account  to  the  Turpies  for  the  resi- 
due of  the  proceeds  of  such  sales  either  in  money  or  by  the 
reconveyance  of  any  of  said  lands  remaining  undisposed  of. 
It  is  further  averred  that  immediately  after  receiving  the 
said  conveyances  Lowe  denied  the  trust,  claimed  all  of  the 
property  as  his  own,  and  refused  to  account  to  the  Turpies 
for  anything  received  by  him.  The  second  paragraph 
charges  that  the  Turpies  conveyed,  and  caused  to  be  con- 
veyed, a  large  quantity  of  real  estate  and  personal  property 
to  Lowe,  in  trust,  for  the  purposes  mentioned  in  the  first 
paragraph,  from  which  the  second  does  not  materially  differ, 
except  that  it  says  nothing  about  a  written  agreement  con- 
cerning the  trust.  The  third  paragraph  alleges  that  the 
appellee  is  indebted  to  the  appellants  in  the  sum  of  $20,000 
on  account  of  the  purchase  money  of  certain  real  estate  and 
personal  property  in  Ohio,  sold  and  conveyed  by  the  Tur- 
pies to  Lowe.  In  the  fourth  paragraph  the  appellants  seek 
to  recover  the  purchase  money  for  one-half  of  a  tract  of  land 
in  Ohio,  known  as  the  "Stark  farm",  and  for  certain  per- 
sonal property  allied  to  have  been  sold  and  conveyed  by  the 
Turpies  to  Lowe. 

The  fourth  paragraph  of  the  answer  was  confined  to  that 
part  of  the  third  and  fourth  paragraphs  of  the  complaint 
which  related  to  the  conveyance  of  the  "Stark  farm",  in 
Delaware  county,  Ohio,  to  Lowe.  It  alleged,  in  substance, 
that  Lowe  never  received  such  a  deed  for  the  land  as  the 
Turpies  agreed  to  execute;  that  the  Turpies  enclosed  a  deed 
in  a  sealed  envelope,  and  falsely  represented  to  Lowe. that  it 
Vol.  158—4 
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was  executed  in  conformity  to  their  contract ;  that  he  failed 
to  examine  it;  that  the  Turpies  procured  Lowe's  wife  to 
mail  the  sealed  envelope,  which  they  had  addressed  to  the 
recorder  of  Delaware  county,  Ohio;  and  that  the  deed  so 
enclosed  in  fact  contained  a  clause  declaring  that  the 
grantee  assumed  the  payment  of  a  mortgage  debt  on  the 
land  to  the  amount  of  $10,000,  and  another  to  the  amount 
of  $1,000,  together  with  all  taxes  up  to,  and  including,  the 
year  1885 ;  and  that  none  of  said  conditions  had  ever  been 
agreed  to  by  said  Lowe.  The  answer  further  stated  that,  be- 
fore discovering  the  fraud,  Lowe  paid  out  $1,565.36  on  ac- 
count of  the  purchase  money  under  his  agreement  with  the 
Turpies.  The  answer  shows  a  breach  of  the  contract  to 
convey  the  land  to  Lowe.  That  agreement  was  an  uncondi- 
tional one.  The  Turpies  were  not  authorized  to  insert  the 
covenant  for  the  payment  of  existing  encumbrances  by 
Lowe.  Lowe  was  under  no  obligation  to  accept  the  convey- 
ance. If  the  Turpies  wrongfully  caused  the  deed  to  be  re- 
corded, their  act  did  not  impose  on  Lowe  an  obligation  to 
tender  a  reconveyance  of  the  land.  But,  even  if  the  answer 
was  insufficient,  the  ruling  on  the  demurrer  was  harmless, 
for  the  reason  that  the  court,  by  its  special  finding,  susr 
tained  the  deed,  while  holding  that  the  covenant  providing 
for  the  payment  of  the  debts  and  liens  by  Lowe  was  in- 
serted by  mistake. 

The  fifth  paragraph  of  the  answer  set  up  the  defense  of 
an  estoppel  by  the  record.  It  stated  that,  by  the  decision 
of  this  court  on  a  former  appeal,  the  conveyances  which 
in  the  present  suit  were  alleged  by  the  appellants  to  be 
deeds  and  to  create  a  trust  were  decided  to  be  mortgages 
only,  and  that  Lowe  never  took  possession  of  any  of  said 
lands  under  said  conveyances,  but  that  said  deeds  were,  in 
fact,  executed  by  the  Turpies,  and  accepted  by  Lowe  as 
mortgages.  The  decision  of  the  court  holding  that  the 
deeds  executed  by  the  Turpies  to  Lowe  were  intended  to 
secure  debts  due  to  Lowe,  and  such  future  advances  as 
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might  be  made  by  him  for  the  benefit  of  the  Turpies,  upon 
the  facts  pleaded,  conclusively  established  the  character  of 
those  instruments  in  this  suit  Neither  Lowe  nor  the  Tur- 
pies could  be  heard  to  say  that  the  conveyances  were  abso- 
lute and  unconditional.  There  was  no  error  in  the  ruling 
on  the  demurrer  to  this  answer.  Besides,  independently  of 
the  decision  of  the  Supreme  Court  upon  the  nature  of  these 
conveyances,  the  special  finding  clearly  shows  that  they  were 
executed  by  the  Turpies  and  received  by  Lowe  as  mortgages. 
The  failure  of  the  consideration  for  the  payment  of  the  pur- 
chase money  of  the  "Stark  farm"  is  sufiiciently  shown  by 
the  sixth  answer,  and  likewise  by  the  seventh.  The  material 
averments  of  the  eighth  paragraph  of  the  answer  are  that 
all  of  the  lands  described  in  the  alleged  conveyances  to  Lowe 
were  sold  for  taxes  and  upon  judgments  against  the  Tur- 
pies, and  the  proceeds  applied  to  the  payment  of  such  liens 
and  encumbrances.  This  was  sufiicient  to  relieve  Lowe 
from  liability,  even  if  he  had  held  the  property  as  a  trustee, 
as  alleged  in  the  third  and  fourth  paragraphs  of  the  com- 
plaint. Turpie  V.  Loive,  114  Ind.  37 ;  Lowe  v.  Turpie,  147 
Ind.  652,  37  L.  R.  A.  233. 

The  ninth  paragraph  of  answer  properly  sets  out  a  claim 
for  moneys  paid  by  Lowe  for  the  Turpies,  and  other  debts 
due  to  Lowe,  and  no  valid  objection  to  it  is  pointed  out. 
The  tenth  paragraph  of  the  answer,  which  goes  to  the  whole 
complaint  except  that  part  which  seeks  a  recovery  on  ac- 
count of  a  sale  of  the  one-half  of  the  "Stark  farm"  and 
the  personal  property,  sets  forth  the  agreement  in  writ- 
ing under  which  the  deeds  were  made  by  the  Turpies  to 
Lowe,  and  shows  that  the  deeds  were  executed  by  way  of  se- 
curity, and  were  subject  to  a  written  covenant  of  defeasance, 
and  that  Lowe  held  them  as  mortgages.  The  answer  was 
not  objectionable  on  any  of  the  grounds  insisted  upon  by 
appellants.  The  eleventh  paragraph  of  the  answer,  which 
applies  to  the  personal  property  on  the  "Stark  farm",  is, 
in  substance,  a  plea  of  payment,  and,  though  somewhat  in- 
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formal,  is  suflScient  The  twelfth  paragraph  of  answer  sets 
out  the  written  agreements  under  which  the  Turpies  were 
to  convey  to  Lowe  the  one-half  of  the  "Stark  farm",  and 
alleges  that  they  misrepresented  the  amount  of  the  encum- 
brances on  the  land,  and  failed  to  pay  the  one-half  of  such 
encumbrances,  as  they  had  agreed  to  do;  that  Lowe  paid 
$1,565.36  on  accoimt  of  his  half  of  the  encumbrances;  that 
the  land  was  sold  to  discharge  the  unpaid  liens  and  encum- 
brances, and  brought  more  than  the  balance  agreed  to  be 
paid  by  Lowe;  and  that  the  proceeds  of  the  sale  were  ap- 
plied to  the  payment  of  the  encumbrances  on  the  land.  The 
facts  so  stated  seem  to  constitute  a  full  defense  to  the  claim 
of  the  appellants  on  this  branch  of  the  case.  The  thirteenth 
paragraph  of  the  answer  to  the  fourth  paragraph  of  the 
complaint  charges  that  the  appellee  was  induced  by  fraud 
and  misrepresentation  of  the  state  of  the  title  to  the  land 
and  personal  property  mentioned  in  said  fourth  paragraph, 
to  enter  into  a  contract,  the  facts  constituting  such  fraud 
being  specifically  pleaded.  The  answer  is  long,  and  it 
would  serve  no  useful  purpose  to  set  it  out.  The  allegations 
of  fraud  are,  as  we  think,  sufficient  to  entitle  the  appellee  to 
relief  from  this  contract.  The  fourteenth  paragraph  of  an- 
swer to  the  third  paragraph  of  the  complaint  charges  a 
breach  of  the  contract  by  the  appellants,  alleges  that  they 
failed  to  perform  the  agreement,  and  that  they  practiced 
a  fraud  on  the  appellee.  If  these  averments  were  true, 
the  appellants  certainly  could  not  recover  against  the  ap- 
pellee on  the  contract  sued  upon. 

The  exceptions  to  the  conclusions  of  law  were  in  gross, 
and  were  taken  by  the  appellants  jointly.  The  conclusions 
were  as  follows:  (1)  "As  to  Emma  J.  Turpie  and  Mary 
Turpie,  on  their  cross-complaint,  that  the  law  is  with  Lowe, 
and  that  they,  and  neither  of  them,  take  anything  by  their 
suit,  and  that  as  to  them  Lowe  have  judgment  for  his  costs. 
(2)  That  as  to  the  plaintiffs  Turpie  and  Turpie  and  Tur- 
pie's  administrator,  as  to  first  and  second  paragraphs  of 
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complaint,  the  law  is  with  Lowe,  and  that  Lowe  recover  of 
plaintiffs  his  costs  laid  out  and  expended.  (3)  That  as  to  the 
third  and  fourth  paragraphs  of  plaintiffs'  complaint,  and  on 
Lowe's  answer  to  the  same,  and  on  the  cross-complaint  of 
Lowe,  on  an  accounting,  and  that  on  such  accounting  Low© 
have  judgment  over  on  his  cross-complaint  in  the  sum  of 
$12,867.67 ;  that  the  same  is  a  lien  on  all  property  conveyed 
to  Lowe;  that  Lowe  have  foreclosure  of  the  same  without 
relief,  and  personal  judgment  over  as  against  plaintiffs/' 

The  exception  taken  to  these  conclusions  was  in.  this 
form :  "And  the  plaintiffs  now  except  to  the  conclusions  of 
law  upon  the  facts  as  found."  Unless  all  of  the  conclusions 
were  erroneous  as  to  all  of  the  plaintiffs,  the  exception  in 
this  form  could  avail  none  of  them.  We  are  not  prepared 
to  say  that  such  error  exists.  The  finding  does  not  state  a 
single  fact  which  supports  any  paragraph  of  the  complaint 
Without  regard  to  the  former  decision  of  this  court  upon 
the  character  of  the  conveyances  executed  by  the  Turpies  to 
Lowe,  the  court  finds  that  they  were  mortgages,  and  not 
deeds  creating  a  trust.  The  other  facts  found  authorize  the 
conclusions  stated  by  the  court.  We  will  not  enter  into  a 
minute  calculation  of  the  precise  amount  due  from  the 
Turpies  to  Lowe.  If  a  mistake  in  the  computation  was 
made,  there  should  have  been  a  motion  to  modify  the  judg- 
ment. The  finding  of  facts,  with  the  conclusions  of  law 
thereon,  was  sufficiently  full  and  definite  to  sustain  the 
judgment,  and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  venire  de  novo. 

No  attempt  was  made  to  bring  up  the  evidence,  and  in 
its  absence  few  of  the  reasons  assigned  for  a  new  trial  can 
be  considered.  We  have  examined  all  the  causes  available 
to  the  appellants,  but  none  of  them  is  sufficient  to  overthrow 
the  finding.  The  crossKJomplaint  of  Lowe  was  not  so  indefi- 
nite as  to  require  the  court  to  arrest  the  judgment,  and  the 
motion  in  arrest  was  properly  overruled. 

In  r^ard  to  the  errors  separately  assigned  by  Emma  J. 
and  Mary  Turpie,  we  are  of  the  opinion  that  the  court  could 
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not  be  required  to  make  separate  findings  of  fact  as  to  each 
separate  plaintiff  or  defendant,  or  group  of  plaintiffs  or  de- 
fendants. A  single  finding,  if  otherwise  sufficient,  and  em- 
bracing all  the  material  facts  in  issue,  would  bring  into  the 
record  everything  essential  to  the  correct  determination  of 
the  question  of  the  validity  of  the  conclusions  of  law.  More- 
over, the  request  for  a  special  finding  by  these  parties  was 
not  made  until  the  court  had  begun  to  read  its  finding,  and, 
in  any  view  of  the  case,  was  entirely  too  late. 

A  very  careful  review  of  the  whole  record  convinces  us 
that  the  conclusions  arrived  at  by  the  court  were  just  and 
equitable,  and  that  by  its  finding  and  judgment  substantial 
justice  has  been  meted  out  to  the  parties. 

Judgment  affirmed. 


Dixon  v.  Poe. 

[No.  19,087.    Filed  Jannary  29,  19Q2.] 

AfpbaIi  and  Ebbob.— Court  Rides,— FaUvre  to  Index  Record.— "Where 
the  api>ellant  fails  to  prepare  an  index  of  the  record  as  required 
by  rule  three  of  the  Supreme  Court  the  appeal  will  be  dismissed. 

From  Sullivan  Circuit  Court;   0.  B.  Harris ,  Judge. 

Action  by  James  H.  Poe  against  Nathan  G.  Dixon  on 
certain  trade  checks.  Prom  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Appeal  dismissed. 

J.  T.  Hays  and  W.  H,  HaySj  for  appellant. 
J.  B.  Filberty  for  appellee. 

Monks,  J. — ^Rule  three  of  this  court,  in  force  since  No- 
vember 26,  1900,  requires  that  the  appellant  shall  "prepare 
an  index  referring  to  the  initial  page  *  *  *  of  each 
pleading,  exhibit,  and  other  paper  in  the  record ;  such  index 
to  form  the  first  page  of  the  transcript."  The  appeal  in  this 
case  was  filed  July  6,  1901,  and  appellant  has  failed  to  pre- 
pare the  index  required  by  said  rule.  Such  failure  is  suffi- 
cient cause  for  dismissing  the  appeal.  State,  ex  rel,,  v. 
Larikford,  ante,  34. 

The  appeal  is  therefore  dismissed. 
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Semon  V.  State.  IIS  sS 

[No.  19,727.    FUed  January  30,  1902.1  -^  fiTi    i^ 

CRDONAii  Law. — Becewing  Stolen  Goods. — Affidavit  and  Information, — 
An  affidayit  and  information  nnder  §2012  Bnms  1901  for  receiv- 
ing stolen  goods  must  charge  in  snbstanoe  that  the  goods  had 
been  stolen,  and  had  been  received  by  defendant  knowing  that 
they  had  been  stolen,    p,  56. 

3AMR.--Indiciment.—Asi  indictment  or  information  is  sufficient  if 
the  charge  is  made  substantially  in  the  language  of  the  statute 
defining  the  offense.    pp.*S6,  67. 

Same. — Receiving  Stolen  Goods. — Affidavit  and  Information. — ^An  aver- 
ment in  an  information  for  receiving  stolen  goods  that  defendant 
"feloniously  "  received  the  goods  that  had  been  stolen  is  equiva- 
lent to  charging  that  defendant  received  the  goods  which  at  the 
time  of  receiving  were  still  under  the  larcenous  taking,    p.  57. 

Same. — Receiving  Stolen  Goods. — Affidavit  and  InformaHon. — An  in- 
formation in  a  prosecution  for  receiving  stolen  goods  need  not 
charge  the  name  of  the  thief,  nor  allege  that  the  name  of  the 
tliief  is  unknown  to  affiant,  and  an  averment  tliat  the  name  is 
unknown  will  be  regarded  as  surplusage,    pp.  67^9. 

Prom  Madison  Circuit  Court;   J.  F.  McClurCy  Judge. 

Justin  Semon  was  convicted  of  receiving  stolen  goods, 
and  he  appeals.    Affirmed. 

T.  Bagoty  A.  Ellison^  C.  K.  Bagot^  W.  A.  Kittinger  and 
W.  S.  DiveUy  for  appellant. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moorea  and  C 
C  Hadleyj  for  State. 

Hadley,  J. — ^Appellant  was  convicted  of  receiving  stolen 
goods.  He  asks  for  a  reversal  of  the  judgment  for  alleged 
errors  of  the  court  in  overruling  his  joint  and  separate  mo- 
tion to  quash  the  affidavit  and  information  and  his  motion 
for  a  new  trial.  Tlie  charging  part  of  the  affidavit  is  in 
these  words:     "Emile  C.  Fessler,  wto,  being  duly  sworn, 

upon  his  oath  says  that  Justin  Semon  on  the day  of 

October,  A.  D.  1899,  at  and  in  the  county  of  Madison,  and 
State  of  Indiana,  did  then, and  there  unlawfully  and  feloni- 
ously buy,  receive,  conceal,  and  aid  in  the  concealment  of 
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eight  overcoats,  forty-seven  suit  coats,  twenty-six  pairs  of 
pants,  and  twenty-one  vests,  of  the  value  of  $250,  of  the 
personal  property  of  John  Owen  and  Philip  Owen,  part- 
ners doing  business  under  the  firm  name  of  Owen  Brothers; 
which  said  goods  and  property,  prior  to  the  time  it  was  so 
bought,  received,  and  concealed  by  said  Justin  Semon,  had 
been  unlawfully  and  feloniously  stolen,  taken,  and  carried 
away  at  said  county,  by  some  person  or  persons  to  affiant 
unknown ;  that  said  Justin  Semon  at  the  time  he  so  bought, 
received,  concealed,  and  aided  in  concealing  said  goods  and 
property,  well  knowing  that  the  same  had  been  so  as  afore- 
said imlawfully  and  feloniously  stolen,  contrary,^'  etc*  The 
information,  except  the  formal  parts,  is  the  same  as  the 
charging  part  of  the  affidavit,  and  is  signed  by  the  prose- 
cuting attorney. 

Appellant's  points  against  the  affidavit  and  information 
are  (1)  that  neither,  nor  both  combined,  show  that  the 
goods  received  by  appellant  had,  at  the  time  they  were  re- 
ceived, the  quality  of  stolen  goods ;  and  (2)  that  neither  the 
affidavit  nor  information  charge  that  the  goods  were  re- 
ceived from  the  thief,  or  any  one  acting  for  or  with  him. 

1.  The  prosecution  is  under  §2012  Bums  1901,  §1935 
R.  S.  1881  and  Homer  1901,  which  reads,  "Whoever  buys, 
receives,  conceals  or  aids  in  the  concealment  of  any  thing  of 
value,  which  has  been  stolen,  *  *  *  knowing  the  same 
to  have  been  stolen,  *  *  *  shall,  if  the  goods  are  of 
the  value  of  $25  and  upwards, mpon  conviction  thereof,  suf- 
fer*/,  etc.  There  are  three  elements  of  the  crime  here  de- 
fined: (1)  the  receipt^  (2)  of  goods  which  have  been 
stolen,  and  (3)  knowing  them  to  have  been  stolen.  To  make 
a  good  charge,  it  must  therefore  be  averred,  in  substance, 
that  the  goods  had  been  stolen,  and  had  been  received  by  the 
defendant,  knowing  that  they  had  been  stolen.  The  general 
rule  in  this  State  is  tliat  an  indictment  or  information  is 
sufficient  if  the  charge  is  made  substantially  in  the  language 
of  the  statute  defining  the  offense.    Benham  v.  State^  116 
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Ind.  112;  Stewart  v.  State,  111  Ind.  554;  State  v.  Miller, 
98  Ind.  70 ;  Biley  v.  State,  95  Ind.  446 ;  Betts  v.  State,  93 
Ind.  375. 

Here  the  charge  is  not  only  in  language  equivalent  to  the 
words  of  the  statute,  but  it  is  in  substantial  compliance  with 
the  first  insistence  of  appellant  The  averment  is  that  the 
defendant  "feloniously"  received  goods  that  had  been  pre- 
viously stolen,  knowing,  etc  While  to  aver  that  an  act  was 
feloniously  done  will  not  make  it  so  in  fact,  yet  in  making 
a  criminal  charge  it  is  essential,  and  has  the  effect  as  a  mat- 
ter of  pleading,  to  characterize  the  act  complained  of  as 
having  been  done  in  a  manner  prohibited  by  the  statute.  If 
the  goods  when  received  were  not  the  subject  of  larceny,  the 
receiving  would  not  have  been  felonious.  Hence  the  aver- 
ment of  the  affidavit  and  information  is  equivalent  to  charg- 
ing lliat  the  defendant  received  goods  which  at  the  time  of 
receiving  were  stolen  goods,  that  is,  goods  stiU  under  the 
larcenous  taking,  and  the  defendant  knew  it  This  is  suffi- 
cient Kaufman  v.  Stale,  49  Ind.  248 ;  Owen  v.  State,  52 
Ind.  379. 

2.  In  this  State  receiving  stolen  goods,  knowing  them  to 
have  been  stolen,  is  an  independent,  substantive  offense. 
The  particular  thing  denounced  by  the  statute  is  the  receiv- 
ing of  stolen  goods  knowingly.  In  a  prosecution  for  receiv- 
ing, neither  the  thief  nor  the  next  former  possessor  is  upon 
trial,  and  his  identity  is  therefore  an  immaterial  matter. 
The  general  rule  upon  this  point  is  clearly  stated  in  17 
Ency.  of  PI.  &  Pr.  page  893,  thus :  "Where  receiving  stolen 
goods  is  prosecuted  as  a  substantive  offense  the  indictment 
need  not  charge  the  name  of  the  thief  or  of  the  person  from 
whom  the  property  was  received,  nor  need  it  be  alleged  that 
the  name  is  unknown  to  the  grand  jury".  Among  the  au- 
thorities supporting  the  rule  as  here  announced,  see,  Owen 
V.  State,  52  Ind.  379,  382 ;  Kirby  v.  United  States,  174  XT. 
S.  47,  19  Sup.  Ct  574,  43  L.  [^d.  890 ;  Anderson  v.  State, 
38  Fla.3,20  South.  765'^  State  v.  Guild,  149  Mo.  370^  50  S, 
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W.  909,  73  Am.  St.  395 ;  Commonwealth  v.  Hogan,  121 
Mass.  373 ;  Allison  v.  Commonwealth,  83  Ky.  254;  State  v. 
Feuerhaken,  96  Iowa  299,  65  N.  W.  299 ;  Schriedley  v. 
State,  23  Ohio  St  130, 139 ;  People  v.  Ribolsi,  89  Gal.  492, 
26  Pac.  1082 ;  State  v.  Mwrphy,  6  Ala.  845 ;  Chitty  Cr. 
Law  p.  991 ;  Archb.  Cr.  Pro.  &  PI.  ( Waterman^s  notes)  top 
p.  656 ;  2  Bishop  New  Cr.  Pro.  §§981,  982.  The  affidavit 
and  information  are  sufficient. 

II.  While  not  necessary  to  allege  the  name  of  the  thief, 
or  that  his  name  is  unknown,  yet,  if  it  is  alleged,  it  must  be 
proved,  for  the  identification  of  the  offense.  2  Bishop  New 
Cr.  Pro.  §982 ;  Foster  v.  State,  106  Ind.  272.  The  affidavit 
and  information  in  this  case  each  charge  that  the  name  of 
the  thief  is  unknown  to  the  "affiant",  and  appellant  vigor- 
ously insists  upon  a  reversal  of  the  judgment  for  the  reason 
that  there  was  a  total  absence  of  evidence  that  the  thief  was 
unknown  to  the  "affiant."  The  State  contends  that  there  is 
no  evidence  properly  before  this  court.  What  purports  to 
be  a  bill  of  exceptions  containing  the  evidence  expressly 
shows  upon  its  face  that  it  does  not  contain  all  the  evidence 
given  in  the  cause,  but  that  it  does  contain  all  the  testimony 
given  by  four  witnesses  for  the  State,  which  testimony  is 
clearly  and  specifically  certified  by  the  trial  judge  to  be  all 
the  evidence  given  upon  the  question  of  knowledge  or  want 
of  knowledge  of  the  "affiant"  as  to  the  identity  of  the  thief, 
and  all  the  evidence  of  facts  from  which  the  jury  might 
have  implied  such  knowledge  or  want  of  kdowledge.  It  is 
ably  both  affirmed  and  denied  that  this  is  a  sufficient  bill  of 
exceptions  under  the  statute.  But  at  the  root  of  the  propo- 
sition rests  the  graver  question,  does  it  make  any  difference 
whether  the  "affiant"  did  or  did  not  know  who  the  thief 
was  ?  An  information  is  the  official  statement  made  to  the 
court  by  the  prosecuting  attorney  that  a  person  has  been 
guilty  of  some  designated  felony.  It  must  be  signed  by  the 
prosecuting  attorney  and  based  upon  the  affidavit  of  some 
competent  and  reputable  person.  §1747  Bums  1901, 
§1678  R.  S.  1881  and  Homer  1901, 
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An  indictment  is  a  like  official  presentation  to  the  court, 
based  upon  the  testimony  of  witnesses  before  the  grand  jury. 
The  sworn  statement  in  the  affidavit  is  to  the  infonnation 
what  the  sworn  testimony  of  witnesses  before  the  grand  jury 
is  to  the  indictment.  It  seldom  happens  that  either  the 
grand  jury  or  prosecuting  attorney  begins  a  prosecution 
upon  the  knowledge  of  a  single  witness.  And  a  conviction 
frequently  occurs  upon  the  testimony  of  several  witnesses, 
each  testifying  to  particular  facts  which  in  the  aggregate 
cover  the  body  of  tl^e  crime.  '  In  such  case  it  cannot  be 
doubted  that  a  witness  thus  knowing  enough  facts  to  give 
rise  to  a  strong  probability  of  guilt  is  qualified  to  make  the 
basic  affidavit,  thou^  not  informed  on  all  the  essential  ele- 
ments of  the  offense.  It  will  not  be  contended  that  it  ia 
necessary  in  an  indictment  to  allege  that  the  name  of  the 
defendant  or  other  necessary  person  is  unknown  to  the  wit- 
nesses who  testified  before  the  grand  jury.  There  can  be  no 
greater  reason  for  alleging  in  an  information  the  affiant^s 
want  of  knowledge.  When  necessary  to  give  names,  or  an 
excuse  for  not  doing  so,  it  is  the  knowledge  or  the  want  of 
knowledge  of  the  body  or  officer  whose  duty  it  is  to  lodge 
with  the  court  such  information  as  it  or  he  has  that  is  re- 
quired, and  not  what  the  witnesses  know.  Brooster  v. 
State,  15  Ind.  190.  In  this  case  it  is  not  alleged  in  the  in- 
formation that  the  name  of  the  thief  is  unknown  to  the 
prosecuting  attorney.  It  was  not  necessary  to  allege  it,  even 
if  true,  under  the  authorities  cited.  And  the  averment  in 
the  information  that  the  thief  is  unknown  to  the  "affiant", 
being  wholly  immaterial,  will  be  regarded  as  surplusage. 

It  follows  that  if  the  testimony  of  the  four  witnesses  is 
pnjperly  in  the  record,  which  we  do  not  decide,  and  that  it 
contains  all  the  evidence  given  in  the  cause  upon  the  point 
sought  to  be  presented,  it  will  serve  no  useful  purpose  in 
this  appeal,  since  it  relates  to  a  fact  of  no  importance  in  the 
case. 

Judgment  affirmed. 
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Leibold  v.  Leibold. 

[No.  19,678.    Filed  JaniuuT  81,  19Q2.  ] 

Equity. — Marum  Superior  Court, — Juriedtction, — The  Marion  Superior 
Goiurt  under  ^(1866, 1404  Bums  1901  has  jurisdiction  of  all  suits  in 
equity,  except  where  there  is  a  statute  providing  otherwise,    p.  61, 

Same. — Parent  and  ChUd.Suitfor  Support  of  C%iW.— A  court  of  chan- 
cery has,  indei>end6ntly  of  the  statute,  jurisdiction  of  a  suit  by  a  wife 
to  compel  her  husband  to  support  their  infant  children,  pp,  60,  61. 

Parent  and  Child. — Support  and  Maintenance. — Cuttody. — ^Where  the 
father  has  so  conducted  himself  that  it  is  necessary  and  i)roper  to 
dexxrive  him  of  the  custody  of  his  minor  child,  he  is  not  thereby 
released  from  his  duty  to  supi)ort  such  child,    p.  61, 

Prom  Marion  Superior  Court;  J.  W.  HoUzman^  Special 
Judge. 

Suit  by  Louise  Leibold  against  Frank  J.  Leibold  for 
the  support  and  custody  of  their  minor  children.  From 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

R.  M.  Colematij  8.  D.  Clark  and  S.  ManUj  for  appellant. 
P.  Bappaport  and  L.  M,  Bappaport^  for  appellee. 

Monks,  J. — This  is  a  proceeding  by  appellee  to  obtain 
the  custody  of  Frank  J.  Leibold,  Jr.,  and  Erwin  E.  Leibold, 
her  minor  children,  from  appellant,  their  father.  Appel- 
lant and  appellee  are  husband  and  wife,  but  have  not  lived 
together  since  1897.  The  proceeding  resulted-  in  a  judg- 
ment awarding  the  custody  of  said  children  to  appellee  imtil 
the  further  order  of  the  court,  and  that  appellant  pay  to  the 
clerk  of  the  court,  for  the  maintenance  and  support  of  said 
minor  children,  the  simi  of  $5  each  week  until  the  further 
order  of  the  court 

Appellant  insists  that  the  right  of  the  wife  to  compel  the 
father  to  maintain  and  support  their  children  is  statutory, 
and  can  only  be  enforced  under  the  acts  of  1881,  Acts  1881, 
p.  627,  being  §§6977-6983  Bums  1901,  §§5132-5138  E.  S. 
1881  and  Homer  1901,  or  in  a  divorce  case  under  §1058 
Bums  1901,  §1046  R.  S,  1881  and  Homer  1901,  and  that 


NOVEMBER  TERM,  1901— Vot.  158.  61 

Leibold  v,  Leibold. 

the  second  paragraph  of  "complaint"  is  not  sufficient  be- 
cause it  does  not  allege  the  facts  required  by  said  act  of 
1881. 

This  proceeding,  however,  was  not  brought  under  the  act 
of  1881,  nor  does  the  sufficiency  of  said  second  paragraph 
depend  upon  that  act.  The  power  of  a  court  of  chancery  to 
control  not  only  the  estate  but  the  person  and  custody  of 
infants  is  well  settled.  2  Story^s  Eq.  (13th  ed.)  §§1341, 
1341a,  1345, 1346 ;  3  Pomeroy's  Eq.  Jur.  (2nd  ed.)  §1307 ; 
Cowles  V.  Cowles,  8  111.  435,  44  Am.  Dec.  708. 

The  Marion  Superior  Court  has  full  jurisdiction  of  all 
suits  in  equity  (§§1366,  1404  Burns  1901,  §§1314,  1351 
Homer  1901 ;  Noerr  v.  Schmidt,  151  Ind.  579,  582)  and 
therefore  has  said  power  except  where  there  is  a  statute  pro- 
viding otherwise. 

It  is  the  duty  of  the  father  to  support  his  minor  children. 
Kinsey  v.  State,  ex  reh,  98  Ind.  351,  357;  Schouler's  Dom. 
Eel.  §237;  Bishop  on  Marriage  &  Divorce,  §§1154,  1222, 
1224.  The  obligation  to  support  and  educatcf  a  child,  and 
the  right  to  the  custody  and  services  of  such  child,  are  recip- 
rocal obligations  and  rights,  unless  otherwise  fixed  by  a 
judicial  decree.  Ramsey  v.  Ramsey,  121  Ind.  215,  221; 
Bishop  Mar.  &  Div.  (1891  ed.),  §§1154,  1220,  1224. 

When,  however,  the  father  has  so  conducted  himself  that 
it  is  necessary  and  proper  to  deprive  him  of  the  custody  of 
his  minor  child,  he  is  not  thereby  released  from  his  duty  to 
support  such  child.  Bishop  Mar.  &  Div.  (1891  ed.), 
§§1223,  1224.  As  was  said  in  the  authority  last  cited,  'It 
is  not  the  policy  of  the  law  to  deprive  children  of  their 
rights  on  account  of  the  dissensions  of  their  parents,  to 
which  they  are  not  parties ;  or  to  enable  the  father  to  con- 
vert his  own  misconduct  into  a  shield  against  parental  lia- 
biKty.^' 

Some  of ^  the  authorities  hold  that  when  the  father,  on 
account  of  his  neglect  or  misconduct,  is  deprived  of  the  cus- 
tody of  his  child,  he  can  only  be  compelled  to  furnish  such 
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child  with  a  bare  maintenance.  2  Story's  Eq.  (13th  ed.), 
§§1345,  1346. 

As  it  is  not  shown  that  the  allowance  of  $5  a  week  is  more 
than  a  bare  maintenance  for  said  children,,  it  is  not  neces- 
sary to  determine  whether  or  not  the  court  had  the  author- 
ity to  compel  appellant  to  pay  what  would  be  deemed  a 
liberal  allowance  for  the  maintenance  and  education  of  said 
children. 

What  we  have  said  disposes  of  the  other  questions  argued 
in  appellant's  brief. 

Judgment  aflSrmed. 


Brooks  et  al.,  Admixistrators,  t;.  The  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis 
Railway  Company. 

[No.  19,821.    Filed  February  4,  1902.  ] 

Railroads.  — Negligence.  — Carriers, — Trespassers.  — Plaintiff '  s  decedent 
alighted  from  a  train  in  the  railroad  switch-yard  and  proceeded 
to  walk  in  the  space  between  the  tracks  of  the  carrier  company 
and  those  of  defendant  toward  a  public  street  and  was  stmck  by 
an  engine  belonging  to  defendant  comx)any  resulting  in  injuries, 
causing  his  death.  There  was  no  evidence  tliat  decedent's  x>eril 
had  been  x)erceiyed  by  the  men  in  charge  of  the  engine.  Held, 
that  decedent  was  a  trespasser  upon  defendant's  tracks,  that  de- 
fendant did  not  owe  him  the  duty  to  use  ordinary  care  for  his 
protection  and  was  not  liable  for  negligently  causing  his  death. 
pp,  6S-69, 

Same.— TViT/u/TieM.— Decedent  was  passing  along  defendant  railroad 
company's  private  tracks  and  as  he  approached  a  public  crossing 
was  struck  by  defendant's  engine  and  received  injuries  resulting 
in  his  de^th.  The  engine  was  being  run  at  the  rate  of  fifteen 
miles  an  hour,  in  violation  of  the  city  ordinance,  without  sound- 
ing the  whistle  or  ringing  the  bell.  The  particular  peril  that  re- 
sulted in  the  death  of  decedent  was  a  matter  of  but  little  more 
than  a  moment's  duration,  and  there  was  no  evidence  that  de- 
fendant's servants  in  charge  of  the  engine  liad  knowledge  thereof. 
Held,  that  tlie  killing  was  not  wilful,    pp.  69-71. 

From  Marion  Superior  Court ;  J.  L.  McMatteVj  Judge. 

Action  by  Laura  D.  Brooks  and  others,  administrators, 
against  the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
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Railroad  Company  for  damages  for  the  death  of  their 
decedent.  From  a  judgment  in  favor  of  defendant,  plain- 
tiffs appeal.    Affirmed. 

J.  B.  Kealing  and  M.  M.  Sugg^  for  appellants. 

S.  0.  Pickens  and  -R.  F.  Davidson^  for  appellee. 

GiLLETT,  J. — This  action  was  brought  by  the  appellants 
against  the  appellee  for  the  alleged  wrongful  killing  of  their 
decedent.  It  is  not  necessary  to  set  out  even  an  abstract  of 
the  complaint,  under  our  view  of  the  case.  It  suffices  to 
say  upon  this  subject  that  the  first  two  paragraphs  of  com- 
plaint contain  substantive  charges  of  negligence,  and  that 
the  third  paragraph  of  the  complaint  contains  a  charge  that 
the  killing  of  said  decedent  was  wilful.  Issues  of  fact  were 
ultimately  joined  upon  the  several  paragraphs  of  complaint, 
and  the  cause  was  submitted  to  a  jury  for  trial.  Upon  the 
conclusion  of  the  appellants'  evidence,  the  court  below,  upon 
appellee's  motion,  charged  the  jury  to  find  for  the  defend- 
ant. A  verdict  was  returned  for  the  appellee,  and  the  court 
rendered  final  judgment  in  its  favor.  In  the  appropriate 
manner,  the  appellants  have  presented  to  this  court  for  re- 
view the  question  as  to  the  correctness  of  the  instruction 
above  referred  to.  This  brings  us  to  the  evidence  in  the 
case.  On  the  night  of  November  26,  1896,  the  appellants' 
decedent  shipped  a  car  load  of  stock  to  Indianapolis,  over 
the  line  of  railroad  operated  by  the  Cincinnati,  Hamilton 
and  Dayton  Railway  Company.  He  rode  in  the  caboose  of 
the  train,  as  a  passenger.  Upon  the  arrival  of  the  train  at 
Indianapolis,  the  caboose  was  stopped  at  a  point  in  the  rail- 
road yards  about  600  feet  west  of  a  public  street  in  said 
city  known  as  State  street.  •  At  that  point  the  decedent 
alighted.  The  night  was  dark,  and  there  was  a  high  wind 
blowing  from  the  north.  The  safest  method  of  egress  from 
the  yards  was  to  proceed  eastward  to  State  street,  and  he 
chose  that  method,  walking  along  the  space  between  the 
track  that  his  train  had  lately  passed  over,  and  the  track 
denominated  as  the  "C.  H.  &  D.  main",  untU  "he  -  arrived 
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at  a  point  about  fifteen  feet  west  of  State  street  The  next 
track  to  the  north  of  the  one  last  mentioned  belonged  to  the 
appellee,  and  was  denominated  by  witnesses  in  the  case  as 
the  "north-bound  Panhandle  main."  There  were  also  three 
other  tracks  in  the  yards.  AU  of  the  tracks  were  about 
twelve  feet  apart,  measured  from  center  to  center,  thus  leav- 
ing a  space  about  eight  feet  in  width  between  each  track* 
So  far  as  the  evidence  suggests,  there  was,  under  the  exist- 
ing circumstances,  a  reasonably  safe  path,  along  the  route 
chosen  by  the  decedent,  from  the  caboose  to  State  street 
There  was  an  arc  light  on  State  street,  twenty-four  feet  north 
of  the  "north-bound  Panhandle  main",  but  the  plaintiffs' 
witness  who  testified  to  that  effect  further  testified  that  he 
did  not  remember  whether  it  was  burning  on  that  night  or 
not.  There  must  have  been  enough  artificial  light,  however, 
for  the  decedent  to  see  his  way,  because  there  was  the  light 
from  the  head-light  of  a  switch  engine  that  was  being  used 
to  switch  cars  at  a  point  to  the  east  of  him,  some  360  or  400 
feet  from  State  street,  and  also  the  light  from  an  ordinary 
head-light,  upon  the  rear  of  the  tender  of  a  switch  engine 
that  was  approaching  State  street  from  the  west,  on  the 
"north-bound  Panhandle  main."  Besides,  the  plaintiffs 
introduced  a  number  of  witnesses  who  testified  that  they 
observed  the  course  of  the  decedent  as  he  approached  State 
street.  The  switch  engine  last  mentioned  was  running  back- 
wards, and  proceeded  to  and  over  State  street  at  a  rate  of 
speed  approximating  twelve  or  fifteen  miles  an  hour.  There 
was  no  watchman  upon  the  rear  of  this  engine,  although  an 
ordinance  of  the  city  of  Indianapolis  so  required.  The 
engine  was  running  faster  than  another  section  of  the  same 
ordinance  permitted.  It  may  be  fairly  claimed  under  the 
evidence  that  the  jury  might  have  concluded  therefrom  that 
the  whistle  was  not  sounded  or  the  bell  rung.  A  witness  for 
the  plaintiffs  testified  that  when  said  engine  was  five  or  six 
car  lengths  east  of  State  street  he  observed  that  the  fireman, 
whose  seat  was  on  the  south  side  of  the  engine,  was  leaning 
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over  towards  the  engineer,  and  apparently  talking  to  him, 
but  an  examination  of  the  bill  of  exceptions  has  not  dis- 
closed to  us  any  evidence  as  to  whether  either  the  engineer 
or  fireman  were  or  were  not,  observing  the  conditions  upon 
or  near  State  street  as  they  approached  it.  One  witness 
testified  that  he  observed  three  men  upon  the  street  crossing, 
but  whether  they  occupied  positions  where  they  were  in  any 
wise  in  danger  from  said  approaching  engine  does  not  ap- 
pear. There  is  evidence  to  the  effect  that  there  was  nothing 
to  prevent  the  engineer  and  fireman  from  seeing  the  dece- 
dent, had  they  looked.  On  the  other  hand,  the  evidence 
shows  that  when  the  decedent  reached  the  point  fifteen  feet 
west  of  the  street  crossing,  he  could  have  had  an  unob- 
structed view  of  the  track  on  which  said  engine  was  ap- 
proaching for  a  distance  of  200  feet  to  the  west  of  State 
street.  When  the  decedent  was  within  fifteen  feet  of  the 
State  street  crossing  he  turned  in  a  northeasterly  direction 
arid  proceeded  in  that  direction,  crossing  the  "C.  H.  &  D. 
main",  until  he  reached  the  edge  of  the  planking  that 
marked  the  southwestern  intersection  of  said  street  with  the 
said  "north-bound  Panhandle  main."  At  that  point  he  was 
struck  in  the  face  by  a  hand  rail,  on  the  rear  of  the  tender 
of  the  engine  that  was  approaching  the  crossing  upon  said 
track.  He  was  thrown  backwards  and  received  injuries 
from  which  his  death  resulted.  The  manner  of  his  ap- 
proach is  thus  described  by  appellants'  witness,  Steading, 
whose  testimony  is  wholly  uncontradicted:  "Q.  I  wish 
you  would  describe  to  the  jury  as  nearly  as  you  can,  the  way 
he  was  walking;  that  is,  say  from  the  time  you  first  saw 
him  and  on  up  until  the  time  that  he  was  struck,  the  position 
of  his  head,  or  his  face,  if  you  can  tell.  A.  Well,  it  seemed 
to  me  that  he  was  just  the  same  as  a  man  in  a  study ;  he  had 
his  head  kind  of  stooped  over;  he  kind  of  had  his  head 
down ;  well,  he  didn't  appear  to  realize  what  he  was  at,  at 
all.  Q.  Wasn't  that  particularly  so  as  he  turned  to 
Vol.  158—6 
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the  north,  facing  the  wind  ?  ,  A.  Well,  it  might  have  been. 
I  could  see  him  plain,  that  his  head  was  kind  of  down,  and 
he  kept  swinging  his  arm  rather  fast,  with  his  umbrella  in 
it*  I  could  notice  him  plain  between  me  and  the  head- 
light." And  upon  cross-examination  the  further  testimony 
of  the  witness  upon  this  point  was:  "Q.  He  [the  dece- 
dent] had  left  the  caboose  when  you  saw  him  ?  A.  Yes,  sir. 
Q.  And  was  coming  towards  you,  about  200  feet  away? 
A.  Yes,  sir.  Q.  When  he  was  200  feet  away,  could  you  see 
the  Panhandle  engine  coming  ?  A.  Yee,  sir.  Q.  Was  the 
light  burning  on  that  end  of  it?  A.  Yes,  sir.  Q.  Was 
there  anything  between  Mr.  Brooks  from  the  time  you  saw 
him  there,  some  200  feet  west  of  the  crossing,  until  the  time 
he  got  struck,  to  prevent  him  seeing  the  engine,  if  he  had 
looked  ?  A.  No,  sir.  Q.  Did  he  look  from  the  time  you 
saw  him  until  he  was  struck  ?  A.  No,  sir.  Q.  He  had  his 
head  down,  seemingly  in  a  study,  from  the  time  you  saw 
him  imtil  he  was  struck  ?  A.  Yes,  sir ;  he  seemed  like  •  a 
man  walking  towards  the  wind, — ^to  kind  of  protect  himself 
from  the  wind.  Q.  And  he  didn't  look  west  along  the  track 
at  all  from  the  time  you  saw  him  200  feet  away,  until  he 
was  struck?  A.  No,  sir;  he  didn't  seem  to."  There  is  evi- 
dence that  it  was,  and  had  been  for  a  long  time,  the  custom 
of  the  Cincinnati,  Hamilton  and  Dayton  Railway  Company 
to  discharge  stockmen  from  its  cabooses  at  various  points 
west  of  State  street,  but  what  means  of  egress  they  took  in 
leaving  the  yards  does  not  appear.  The  evidence  shows  that 
the  decedent  was  an  active,  intelligent  man,  and  there  is  no 
hint  in  the  evidence  that  he  was  not  in  the  full  possession  of 
all  of  his  senses.  Some  further  evidence,  not  relating  to 
matters  now  in  controversy,  was  introduced.  With  this 
exception,  this  opinion  contains  a  statement  of  the  substance 
of  the  evidence  in  the  case. 

Appellants'  learned  counsel  properly  concede  that,  if  this 
court  holds  that  the  decedent  was  a  traveler  upon  the  street, 
the  appellee  is  not  liable  under  paragraphs  of  the  complaint 
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charging  negligence.  We  presume  that  this  concession  is 
prompted  by  a  realization  of  the  fact  that  ^e  decedent  did 
not  observe  a  traveler's  duties.  They  cite  many  authorities, 
however,  upholding  the  duty  of  a  carrier  of  passengers  to 
provide  and  maintain  safe  alighting  places,  and  also  safe 
means  of  egress  therefrom,  but  they  overlook  the  fact  that 
the  authorities  they  cite  relate  to  the  obligations  of  the  car- 
rier company. 

This  is  not  a  case  like  Louisville,  etc.,  B.  Co.  v.  Lucas, 
119  Ind.  583,  6  L.  E.  A.  193,  and  Lucas  v.  Pennsylvania 
Co.,  120  Ind.  205, 16  Am.  St.  323.  In  those  cases  the  orig- 
inal plaintiff  therein  was  injured  while  proceeding  in  the 
nighttime  along  a  platform  extending  from  one  railway 
station  in  the  direction  of  another ;  each  company  had  con- 
structed the  portion  of  the  platform  that  was  upon  its  own 
grounds,  but  it  was  so  joined  as  to  constitute  an  apparently 
continuous  platform ;  the  plaintiff  in  said  cases  received  her 
injury  upon  the  grounds  of  the  Pennsylvania  Company, 
having,  as  a  passenger,  alighted  from  a  train  of  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  for  the 
pui^se  of  proceeding  to  the  railway  station  of  the  Penn- 
sylvania Company,  there  to  take  a  train  on  its  railroad. 
This  court,  in  the  case  last  cited,  very  properly  said :  "She 
was  not  an  intruder  as  to  either,  but  was  entitled  to  protec- 
tion from  both."  The  difference  between  the  facts  in  the 
cases  cited  and  in  the  case  at  bar  is  obvious.  Here,  the  dece- 
dent alighted  in  a  railway  switch  yard ;  there  was  nothing  to 
suggest  common  ownership  of  the  various  tracks  that  were 
there,  and  he  proceeded  to  the  track  of  the  appellee,  where 
he  received  his  fatal  injury,  not  for  the  purpose  of  entering 
into  the  relation  of  carrier  and  passenger  with  it,  but  as  a 
matter  of  mere  convenience  to  himself. 

In  the  case  of  Evansville,  etc.,  R.  Co.  v.  Oriffin,  100  Ind, 
221,  223,  50  Am.  Rep.  783,  Mitchell,  J.,  in  pronouncing 
the  opinion  of  this  court,  said :  "An  owner  may  not  by  invi- 
tation, either  express  or  implied,  induce  another  to  come 
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upon  or  pass  over  his  premises,  without  keeping  them  in 
such  condition  of  safety  as  to  admit  of  his  passing  over  by 
the  means  designated  or  prepared  without  injury,  provided 
he  uses  due  care.  To  make  the  owner  or  occupant  liable  for 
an  injury  received  by  one  passing  over  his  premises,  some- 
thing more  than  a  mere  passive  acquiescence  in  the  use  of 
his  land  by  others  is  necessary.  So  long  as  his  lands  are 
used  by  others,  be  it  never  so  frequent,  for  their  own  con- 
venience, he  is  not  liable.  But  if,  by  some  act  or  designation 
of  his,  persons  are  led  to  believe  that  a  way  or  path  over 
premises  was  intended  to  be  used  by  travelers,  or  others  hav- 
ing lawful  occasion  to  go  that  way,  then  as  to  such  persons 
the  owner  or  occi^pant  comes  under  an  obligation  to  keep  it 
free  from  dangerous  obstructions  or  pit-falls  which  might 
cause  them  hurt.  The  inducement  must  be  equivalent  to  an 
invitation,  either  express  or  implied;  mere  permission  is 
not  sufficient."  This  doctrine  finds  late  expression  in  the 
case  of  Camion  v.  Cleveland,  etc.,  R.  Co.,  157  Ind.  682. 

Appellee  had  not  invited  the  decedent  to  go  upon  its 
track;  it  had  not  even  consented  thereto,  and  it  was  not 
bound  to  mark  its  property  lines  as  against  the  passengers 
of  the  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 
It  may  be  that  the  decedent  had  no  knowledge  that  he  was 
committing  a  trespass,  but  even  if  he  was  but  a  technical 
trespasser,  his  administrators  can  assert  but  a  wrongdoer's 
rights.  At  the  basis  of  every  well-grounded  action  for  neg- 
ligence must  lie  a  legal  duty  to  use  care.  Evansville,  etc., 
R.  Co.  V.  Oriffln,  100  Ind.  221 ;  Paris  v.  Hoberg,  134  Ind. 
269,-39  Am.  St  261;  Daugherty  v.  Herzog,  145  Ind.  255, 
32  L.  R  A.  837,  57  Am.  St.  204 ;  Cannon  v.  Cleveland,  etc., 
R.  Co.,  supra;  1  Shearman  &  Redfield  on  Neg.  §5,  et  seq. 
Moreover,  if  the  appellee  owed  a  duty,  but  did  not  owe  it  to 
the  decedent,  this  action  by  his  administrators  will  not  lie. 
1  Shearman  &  Redfield  on  Neg.  §8 ;  Daugherty  v.  Herzog, 
supra;  Cannon  v.  Cleveland,  etc.,  R.  Co.,  supra^ 
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Treating  the  decedent  as  a  trespasser  upon  the  right  of 
way  of  the  appellee,  as  we  must  do  if  we  grant  the  claim  of 
appellants'  coimsel  that  he  was  not  a  traveler  upon  the 
street,  and  it  results,  as  the  appellee  was  entitled  to  the  ex- 
clusive possession  of  its  right  of  way  at  that  point,  that  it 
did  not  owe  to  the  decedent  (there  being  no  evidence  that  his 
peril  had  been  perceived  by  the  me^.upon  the  switch  en- 
gine)  a  duty  to  use  ordinary  care  for  his  protection,  and, 
therefore,  there  is  lacking  an  essential  element  of  negli- 
gence. We  are  constrained  to  hold  that  there  can  be  no  re- 
covery under  either  the  first  or  the  second  paragraphs  of  the 
complaint. 

It  only  remains  to  consider  the  rights  of  the  appellants 
imder  the  third  paragraph  of  the  complaint,  that,  as  hereto- 
fore stated,  contains  a  charge  of  a  wilful  killing.  A  tres- 
passer is  not  an  outlaw,  and  it  is  within  bounds  to  state 
that  it  is  actionable  to  wilfully  injure  such  an  one.  Cannon 
V.  Cleveland,  etc.,  R.  Co,,  supra.  But,  inasmuch  as  appel- 
lants^ counsel  are  by  no  means  conceding  that  there  is  no 
liability  under  the  third  paragraph  of  the  complaint  if  the 
decedent  was  killed  while  upon  the  street,  we  prefer  to  ex- 
amine the  question  as  to  whether  the  killing  of  decedent  was 
wilful  upon  what  is  probably  the  true  assumption,  namely, 
that  at  the  moment  of  the  collision  he  had  stepped  from  a 
place  where  he  was  a  wrongdoer  to  a'  place  where  he  could 
no  longer  be  characterized  as  a  trespasser. 

This  court  has  frequently  quoted  approvingly  the  follow- 
ing definition  of  wilfulness  given  by  Mitchell,  J.,  in  Louis- 
ville, etc.,  R.  Co.  V.  Bryan,  107  Ind.  51,  53 :  "Where  one 
person  negligently  comes  into  a  situation  of  peril,  before 
another  can  be  held  liable  for  an  injury  to  him,  it  must 
appear  that  the  latter  had  knowledge  of  his  situation  in 
time  to  have  prevented  the  injury.  Or  it  must  appear  that 
the  injurious  act  or  omission  was  by  design,  and  was  such — 
considering  time  and  place — as  that  its  nature  anfl  probable 
consequence  would  be  to  produce  serious  hurt  to  some  one. 
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To  constitute  a  wilful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which  is  qtiasi  criminal.^' 
Even  a  more  pertinent  statement  of  the  law  upon  this  sub- 
ject is  found  in  Parhtr  v.  Pennsylvania  Co.,  134  Ind.  673, 
679,  23  L.  R.  A.  552,  where  it  is  said:  "Wilfulness  does 
not  consist  in  negligence.  On  the  contrary,  as  illustrated 
by  the  cases  of  Bryan  and  of  Mann,  heretofore  cited,  the 
two  terms  are  incompatible.  Negligence  arises  from  inat- 
tention, thoughtlessness  or  heedlessness,  while  wilfulness 
cannot  exist  without  purpose  or  design.  No  purpose  or  de- 
sign can  be  said  to  exist  where  the  injurious  act  results  from 
negligence,  and  negligence  can  not  be  of  such  a  degree  as  to 
become  wilfulness."  See  also  Terre  Haute,  etc,  R.  Co.  v. 
Oraham,  95  Ind.  286,  48  Am.  Rep.  719,  and  Cleveland,  etc., 
JR.  Co.  V.  Miller,  149  Ind.  490,  for  forceful  statements  of 
the  law  upon  this  subject. 

While  we  grant  that  the  act  of  the  appellee  would  have 
amounted  to  negligence,  but  for  the  reason  heretofore  stated, 
yet  we  deem  it  clear,  beyond  a  peradventure,  that  the  act  of 
appellee  was  not  wilful. 

The  result  of  running  a  locomotive  over  the  crossing  in 
question,  at  the  rate  of  speed  of  fifteen  miles  an  hour,  with- 
out sounding  the  whistle  or  ringing  the  bell,  would  not  ordi- 
narily be  to  injure  travelers  upon  the  street,  because  their 
own  instincts  of  self  preservation  would  cause  them  to  be  on. 
their  guard  in  crossing  the  railroad  track.  The  case,  there- 
fore, does  not  come  within  the  definition  of  wilfulness  de- 
clared in  Louisville,  etc.,  B.  Co.  v.  Bryan,  107  Ind.  51,  thdt 
there  must  be  an  express  intent,  or  that  the  injurious  act  or 
omission  must  be  such  that  "its  nature  and  probable  conse- 
quence would  be  to  produce  serious  hurt  to  some  one." 

It  musl  be  borne  in  mind  that  while  the  evidence  tends  to 
prove  that  the  appellee's  servants  were  heedless  of  the  rights 


NOVEMBER  TERM,  1901— Vol.  158.  71 

Fenstermaker  v.  Holman. 

of  persons  who  might  be  upon  the  crossing,  yet  that  there  is 
no  evidence  that  such  servants  had  knowledge  that  any  per- 
son was  upon  or  near  the  crossing.  Indeed,  it  may  be  in- 
ferred frona  the  evidence  that  they  passed. over  the  crossing 
without  knowledge  that  an  accident  had  happened.  It 
must  be  remembered,  also,  that  the  particular  peril  that 
eventuated  in  the  death  of  the  decedent  was  a  matter  of  but 
little  more  than  a  moment.  The  switch  engine,  if  it  was 
approaching  the  crossing  at  the  rate  of  fifteen  miles  per 
hour,  was  running  twenty-two  feet  per  second,  and  even  the 
last  second  before  his  injury  afforded  time  sufficient  to 
carry  decedent  from  a  place  of  comparative  safety  to  a  situ- 
ation of  imminent  peril.  There  was,  therefore,  no  oppor- 
tunity after  decedent^s  danger  of  harm  was  imminent,  even 
if  he  was  perceived  by  appellee's  servants  upon  the  switch 
engine,  for  their  minds  to  change  from  an  attitude  of  heed- 
lessness to  that  of  vigilance. 

The  question  presented  to  the  trial  court,  upon  the  close 
of  appellant's  evidence,  was,  under  the  circumstances, 
plainly  one  of  law,  and  its  act,  in  directing  a  verdict  in  ap- 
pellee's favor,  was  proper. 

The  judgment  of  the  court  below  is  affirmed. 


Penstermakeb  v.  Holman  et  al. 

[No.  19,T74.    Filed  February  5,  1902.  ] 

Wills. — Cww^niction.— The  purpose  in  oonstming  a  will  is  to  ascer- 
tain the  intention  of  the  testator,  and  when  that  intention  is 
ascertained,  it  must  be  given  effect,  nnlefls  in  violation  of  some 
role  of  law.    p.  74- 

Same. — Con8truction.^-To  ascertain  the  intention  of  a  testator,  the 
whole  will  must  be  considered,  and  no  word  or  clause  in  the  will 
is  to  be  rejected  to  which  a  reasonable  effect  can  be  giyen,  and 
that  effect  mtist  be  giyen  to  every  part  of  the  will  if  possible,  p.  74. 

Same. — Construction, — Devise. — Life  Estate, — Only  a  life  estate  in  land 
will  pass  to  a  devisee,  unless  it  aflOrmatively  appears  from  the 
will  that  a  greater  estate  was  intended,    p,  74, 

Same. — Construction, — Devise, — Life  Estate, — ^A  will  provided  that  tes- 
tator's wife  "shall  have  all  my  real  and  personal  property,"  de- 
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soribing  the  realty.  B7  a  snbseqnent  clause  of  the  will  he  devlBed 
the  same  real  estate  to  his  daughter.  Held,  that  the  wife  took 
only  a  life  estate  in  the  land.    pp.  74^76. 

From  Grant  Circuit  Court ;  H.  J.  PauliiSj  Judge. 

Suit  for  partition  by  Martha  J.  Fenstermaker  against 
Cortie  Holman  and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

G.  A.  Henry  and  P.  H.  Ellioitj  for  appellant, 
F.  W.  Swezey  and  G.  8.  Condo^  for  appellees. 

Monks,  J. — This  cause  having  been  transferred  from 
the  Appellate  Court  under  the  second  clause  of  §10  of  the 
act  of  1901  (Acts  1901,  p.  665,  §1337j  Bums  1901, 
§6565f  Homer  1901)  is  here  for  final  determination. 

Samson  Reeves  died  testate  in  1879,  leaving  his  widow, 
Sarah  Ann  Reeves,  and  his  two  daughters,  Martha  M.  Fen- 
stermaker and  Cyrena  Ann  Holman,  surviving.  His  will 
was  duly  admitted  to  probate.  After  the  death  of  the  widow 
and  the  daughter  Cyrena,  each  of  whom  died  intestate,  ap- 
pellant brought  this  action  against  appellees,  the  children 
and  heirs  of  said  Cyrena,  for  partition  of  the  real  estate  de- 
vised to  the  widow,  upon  the  theory  that  she  took  the  same 
in  fee  simple  under  the  will.  The  part  of  said  will  neces- 
sary to  the  determination  of  this  cause  is  as  follows :  "First. 
I  direct  that  my  body  be  decently  interred,  and  that  my 
funeral  be  conducted  in  a  manner  corresponding  to  my  es- 
tate and  condition  in  life,  and,  as  to  such  worldly  estate  as  it 
has  pleased  Qod  to  intrust  me  with,  I  dispose  of  the  same  in 
the  following  manner,  to  wit:  I  direct,  first,  that  all  of  my 
just  debts  and  funeral  expenses  be  paid  as  soon  after  my 
decease  as  possible  out  of  the  first  money  that  shall  come 
into  the  hands  of  my  executors  from  any  portion  of  my  es- 
tate, real  or  personal.  I  further  direct  that  my  executors 
appropriate  $15  to  the  erection  of  a  marble  tombstone  to 
the  grave  of  my  daughter,  Harriet  E.  Sloderbeck,  deceased. 
I  further  direct  and  will  that  my  beloved  wife,  Sarah  Ann 
Reeves,  shall  have  all  my  real  and  personal  property  that  I 
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may  be  possessed  of  at  the  time  of  my  death  (she  selling  so 
much  of  my  personal  property  as  she  may  think  necessary 
to  be  applied  on  the  payments  of  my  debts)  ;  the  real  estate, 
being  described  as  follows,  to  wit:  The  south  half  of  the 
southeast  quarter  of  section  eleven,  township  twenty-four 
north,  range  seven  east,  containing  seventy-eight  and  sixty- 
two  hundredths  acres ;  and  the  east  part  of  the  northwest 
quarter  of  the  northeast  quarter  of  section  fourteen,  town- 
ship twenty-four  north,  range  seven  east,  containing  twenty- 
eight  acres, — all  of  which  is  situated  in  Grajit  county,  and 
State  of  Indiana.  At  the  death  of  my  said  wife,  Sarah  Ann 
Reeves,  I  will  and  devise  to  my  beloved  daughter  Martha 
M.  Fenstermaker  and  to  her  heirs  the  following  described 
real  estate,  to  wit :  The  east  part  of  the  northwest  quarter 
of  section  fourteen,  township  twenty-four  north,  range  seven 
east,  containing  twenty-eight  acres,  situate  in  Grant  county. 
State  of  Indiana;  and  that  I  further  direct  that  the  said 
Martha  M.  Fenstermaker  be  paid  the  sum  of  $200  out  of 
that  part  of  my  estate  which  I  herein  will  and  devise  to  my 
beloved  daughter  Cyrena  Ann  Holman.  This  said  sum  be- 
queathed to  her  in  order  to  make  them  share  my  estate  share 
and  share  alike.  I  further  will  and  devise  to  my  beloved 
daughter  Cyrena  Ann  Holman  the  following  described  real 
estate,  to  wit:  The  south  half  of  the  southeast  quarter  of 
section  eleven,  township  twenty-four  north,  range  seven 
east,  containing  seventy-eight  and  sixty-two  hundredths 
acres,  situated  in  Grant  county,  State  of  Indiana;  and  I 
further  direct  that  my  grandchildren  or  great  grandchildren 
shall  be  the  only  heirs  to  my  daughter's  estate  hereby  de- 
vised. And  I  hereby  make  and  ordain  my  beloved  wife, 
Sarah  Ann  Reeves,  and  Lindley  M.  Overman,  executors  of 
this,  my  last  will  and  testament.*' 

The  question  presented  in  this  case  is  whether  Sarah  Ann 
Reeves,  the  widow  of  the  testator,  took  by  the  terms  of  the 
will,  a  fee  or  life  estate  in  the  real  estate  devised  to  her. 
The  court  below  held  she  took  a  life  estate  only,  and,  if  this 
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view  is  correct,  the  case  must  be  aflSrmed ;  if  she  took  a  fee, 
it  must  be  reversed. 

The  purpose  in  construing  a  will  is  to  ascertain  the  inten- 
tion of  the  testator,  and,  when  that  intention  is  ascertained, 
it  must  be  given  effect,  unless  in  violation  of  some  rule  of 
law.  Langman  v.  Marbe,  156  Ind.  330,  331 ;  Mulvane  v. 
Bude,  146  Ind.  476, 480;  Wood  v.  RobeHsan,  113  Ind.  323, 
326;  4  Kent's  Com.  (14th  ed.)  534,  535. 

To  ascertain  such  intention,  the  whole  will  must  be  con- 
sidered, and  no  word  or  clause  in  the  will  is  to  be  rejected 
to  which  a  reasonable  effect  can  be  given,  and  that  effect 
must  be  given  to  every  part  of  the  will  if  possible.  Moore 
V.  Gary,  149  Ind.  51,  57;  Nading  v.  Elliott,  137  Ind.  261, 
276;  Beach  on  Wills,  p.  517,  §313;  4  Kent's  Com.  (14th 
ed.)  534,  535. 

In  this  State,  only  a  life  estate  in  land  will  pass  to  a 
devisee,  unless  it  aflSrmatively  appears  from  the  will  that  a 
greater  estate  was  intended.  Cleveland  v.  Spilman,  25  Ind. 
95,  98,  99 ;  RusJc  v.  Zuck,  147  Ind.  388,  390 ;  Mulvane  v. 
Rude,  146  Ind.  476,  480;  Roy  v.  Rowe,  90  Ind.  54,  58; 
Ross  V.  Ross,  135  Ind.  367,  370;  §2737  Bums  1901,  §2567 
R.  S.  1881  and  Homer  1901. 

While  a  general  devise  of  real  estate,  without  defining  the 
interest  to  be  taken  by  the  devisee,  gives  only  a  life  estate, 
yet  the  word  "heirs",  or  other  word  of  legal  inheritance,  is* 
not  necessary  in  a  will  to  convey  an  estate  in  fee  simple;  if 
the  whole  will  denotes  an  intention  to  devise  more  than  a 
life  estate  in  real  estate,  it  must  be  so  construed.  It  is  said 
concerning  this  rule  in  4  Kent's  Com.  (14th  ed.)  535  et  seq., 
that:  "It  does  not  require  the  word  ^heirs'  to  convey  a  fee; 
but  other  words  denoting  an  intention  to  pass  the  whole  in- 
terest of  the  testator,  as  a  devise  of  all  my  estate,  all  my  in- 
terest, all  my  property,  my  whole  remainder,  all  I  am  worth 
or  own,  all  my  right,  all  my  title,  or  all  I  shall  die  possessed 
of,  and  many  other  expressions  of  the  like  import  will  carry 
an  estate  of  inheritance,  if  there  be  nothing  in  the  other 
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parts  of  the  will  to  limit  or  control  the  operation  of 
the  words." 

It  will  be  observed  that  the  interest  to  be  taken  by  the 
-widow,  Sarah  Ann  Reeves,  in  said  real  estate,  is  not  defined 
in  the  will.  It  may  be  that  the  devise  to  the  widow,  stand- 
ing alone,  without  considering  the  subsequent  provisions  of 
the  will,  would  be  construed  to  give  her  a  fee  in  said  real 
estate ;  but  wills  are  not  to  be  so  construed.  Such  construc- 
tion would  be  the  result  of  presumption  or  inference  as  to 
the  intention  of  the  testator,  because  he  has  not  said  in  ex- 
press terms  that  he  devised  said  real  estate  to  his  widow  "in 
fee  simple",  either  in  apt  words  or  by  the  use  of  legal  words 
of  inheritance.  The  whole  will  must  be  considered  to  ascer- 
tain the  intention  of  the  testator.  In  clear  and  distinct 
terms  the  testator  provided  that  at  the  death  of  his  wife  the 
real  estate  devised  to  her  shall  go  to  his  daughters,  describ- 
ing the  part  given  to  each  daughter.  Said  testator  also 
directed  "that  said  Martha  M.  Fenstermaker  be  paid  the 
sum  of  $200  out  of  that  part  of  my  estate  which  I  herein 
will  and  devise  to  my  beloved  daughter  Cyrena  Atiti  Hol- 
man. This  said  sum  bequeathed  to  her  in  order  to  make 
them  share  my  estate  share  and  share  alike."  Considering 
the  whole  will,  it  is  evident  that  the  testator  did  not  intend 
to  give  his  widow  more  than  a  life  estate  in  said  land. 

In  reaching  this  conclusion  we  are  not  unmindful  of  the 
rule  that,  where  an  estate  in  fee  simple  is  devised  in  one 
clause  in  a  will  in  clear  and  decisive  terms,  it  can  not  be 
cut  down  or  modified  by  a  subsequent  clause  which  raises  a 
mere  doubt,  nor  by  inference  therefrom,  nor  by  any  subse- 
quent words  which  are  not  as  clear  and  decisive  as  those  giv- 
ing the  estate.  Underbill  on  Law  of  Wills,  §§358,  682. 
When,  however,  the  subsequent  provisions  clearly  and  dis- 
tinctly show  an  unmistakable  intention  on  the  part  of  the 
testator  to  give  an  estate  less  than  a  fee  simple,  such  inten- 
tion must  control.  0*Boyle  v.  Thomas,  116  Ind.  243 ;  Ross 
V.  Boss,  135  Ind.  367,  370,  371;  Mulvane  v.  Rude,  146 
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Ind.  476,  481,  and  cases  cited;  Rogers  v.  Winklesplech,  143 
Ind.  373,  376;  Underbill  on  Wills,  §§358,  689. 

In  this  case  said  real  estate  was  not  devised  to  the  widow 
in  fee  simple  in  clear  and  decisive  terms,  and  the  provisions 
of  said  will,  subsequent  to  said  devise,  clearly  and  distinctly 
show,  when  read  in  connection  with  the  other  parts  of  said 
will,  not  an  intention  to  interpose  a  restraint  or  limitation 
upon  the  estate  granted,  but  an  unmistakable  intention  on 
the  part  of  the  testator  to  give  his  widow  a  life  estate  only, 
in  said  real  estate.  It  is  not  necessary,  therefore,  to  decide 
what  the  effect  of  said  subsequent  provisions  would  have 
been  if  the  testator  had,  in  express  words,  devised  said  real 
estate  to  his  widow  in  fee  simple,  or  had  used  legal  words 
of  inheritance  in  making  said  devise  to  her. 

The  judgment  of  the  trial  court  is  aflBrmed.  ^ 


Carver  et  al.  v.  Forry  et  al. 

[No.  18,789,    Piled  Febroary  6,  1902.  ] 

182  an|      Bnxs  and  Notes. — Plea  of  Payment.— Burden  of  Proof— Whsxe  the 
158    76(  defendant  in  an  action  on  a  promissory  note  pleads  payment,  the 

164  ^1  bnrden  is  upon  him  to  establish  his  plea  by  a  preponderance  of 

158      76|         ^^^  evidence,    pp,  77,  78. 

166  30o|  AfpeaIi  and  "Ekrob,.— Evidence. — ^To  justify  the  Supreme  €k)tirt  in 
disturbing  a  judgment  of  the  trial  court  on  the  evidence  alone  it 
must  apx)ear  that  the  evidence  is  such  as  to  present  for  decision  a 
question  of  law  on  some  material  issue,  and  that  such  question, 
under  the  judgment  of  the  trial  court,  was  decided  erroneously. 
pp.  78^1. 

From  Madison  Circuit  Court;  J.  F.  McClure,  Judge. 

Action  by  Charles  T.  Doxey  against  David  K.  Carver 
and  others  on  a  promissory  note.  From  a  judgment  for 
plaintiff,  defendants  appeal.  After  the  rendition  of  the 
judgment  Charles  T.  Doxey  died  and  his  executors  and 
legatees  were  made  party  appellees.    Affirmed. 

F.  A.  Walker  and  F.  P,  Fostery  for  appellants. 

J.  W.  Lovett  and  F.  E.  Holloway^  for  appellees. 

JoKDAN,  C.  J. — This  appeal  is  prosecuted  to  reverse  a 
judgment  recovered  in  the  lower  court  by  Charles  T,  Doxey 
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against  David  K.  Carver  and  his  co-appellants.  After  the 
rendition  of  the  judgment,  Doxey  died  testate,  and  the  ex- 
ecutors of  his  will  and  all  of  the  legatees  were  made  party 
appellees  herein.  The  action  was  instituted  in  the  lower 
court  on  June  6,  1896,  to  recover  a  personal  judgment 
against  appellant  David  K.  Carver  on  a  promissory  note 
executed  by  him  to  said  Doxey  on  January  18, 1888,  for  the 
sum  of  $5,000,  bearing  interest  at  eight  per  cent  per  an- 
num, due  and  payable  five  years  after  date,  and  to  foreclose, 
as  against  all  of  the  defendants,  a  mortgage  executed  by 
David  K.  Carver  and  Mary  Carver,  his  wife,  to  secure  the 
payment  of  the  note  in  suit.  David  K.  Carver  filed  an  an- 
swer in  three  paragraphs.  The  first  was  a  denial,  the  sec- 
ond pleaded  payment  of  the  note,  and  the  third  set  up  mat- 
ter as  a  counterclaim.  Mary  Carver  and  other  defendants 
filed  answers.  On  the  issues  joined  the  cause  was  submitted 
to  the  court  for  trial,  and  after  hearing  the  evidence  there 
was  a  finding  in  favor  of  plaintiff  on  his  complaint,  and 
against  Carver  and  wife  on  the  issues  tendered  by  them 
in  their  separate  answers.  The  complaint  conceded  that  the 
ten  coupon  interest  notes  which  had  been  executed  for  the 
interest  of  the  principal  note  of  $5,000  had  been  paid,  and 
sought  only  to  recover  the  face  of  the  principal  note,  to- 
gether with  the  accrued  interest  thereon  and  attorney's  fees. 
The  trial  court  found  that  there  was  due  on  the  note  in  suit> 
principcd  and  interest,  $6,394.27,  and  the  further  sum  of 
$225  as  attorney's  fees,  making  a  total  due  to  plaintiff  of 
$6,619.27,  and,  over  the  separate  motions  of  Carver  and 
wife  for  a  new  trial,  rendered  judgment  for  that  amount, 
and  decreed  a  foreclosure  of  the  mortgage.  The  only  com- 
plaining party  in  this  appeal  is  David  K.  Carver,  and  the 
error  which  he  assigns  relates  to  the  action  of  the  court  in 
denying  his  separate  motion  for  a  new  trial.  The  single 
question  discussed  by  his  counsel  is  in  respect  to  the  alleged 
insufficiency  of  the  evidence  to  support  the  finding  and 
judgment  of  the  court    Or,  in  other  words,  it  is  contended 
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that  there  should  have  been  a  finding  in  his  favor  under  the 
evidence  on  the  issue  of  payment.  There  is  no  controversy 
under  the  evidence  in  respect  to  the  plaintiff's  right  to  re- 
cover on  his  complaint  in  the  event  the  note  in  question  is 
not  shown  to  have  been  paid  before  the  beginning  of  the 
action.  The  burden  of  the  issue  of  payment  as  tendered  by 
the  separate  answer  of  appellant  Carver  was  cast  upon  him, 
jmd  in  order  to  make  his  plea  available  he  was  required  to 
establish  it  by  a  preponderance  of  evidence. 

We  have  read  and  considered  the  evidence  as  exhibited  by 
the  record,  and  find  that  there  is  evidence  disclosing  the  fol- 
lowing facts:  On  January  18,  1888,  appellant  Carver  bor- 
rowed of  Charles  T.  Doxey  $5,000,  and  executed  the  note 
in  suit.  Ten  coupon  interest  notes,  in  payment  of  the  in- 
terest accruing  on  the  principal  note  to  the  time  of  its  ma- 
turity, were  also  executed,  all  of  which  were  secured  by  the 
mortgage  in  suit.  At  the  time  Carver  borrowed  the  $5,000 
he  also  appears  to  have  secured  a  further  loan  from  Doxey 
to  the  amount  of  $4,000,  for  $3,000  of  which  he  executed 
a  note  due  in  five  years,  bearing  interest  at  eight  per  cent. 
Payments  seem  to  have  been  made  on  these  notes  from  time 
to  time  to  Edwin  Schlater,  the  private  secretary  of  Mr. 
Doxey,  and  there  is  evidence  to  show  that  Schlater  gave 
proper  credits  for  the  payments  so  made.  Some  time  dur- 
ing the  first  part  of  1894  Schlater  died,  but  before  his  death 
it  appears  that  the  loans  of  $3,000  and  $1,000,  as  hereto- 
fore mentioned,  had  been  fully  paid.  After  the  death  of 
Schlater,  Horace  C,  Stilwell  succeeded  him  as  Doxey's  sec- 
retary, assuming  the  duties  of  his  employment  on  June  1, 
1894.  Soon  after  becoming  installed  in  his  position  he  no- 
tified appellant  by  letter  that  he  was  in  default  in  the  pay- 
ment of  the  interest  which  had  accrued  on  the  $5,000  note 
after  its  maturity,  and  also  in  the  interest  coujwn  notes. 
Appellant  does  liot  deny  that  he  received  this  notice.  Some 
time  after  giving  this  notice,  Stilwell,  it  seems,  sent  him 
several  other  notices  in  regard  to  the  same  matter.    In 
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September,  1895,  after  the  lapse  of  a  year  and  over  from 
the  time  Stilwell  first  notified  him  of  his  arrearages  on  the 
mortgage  indebtedness,  it  is  disclosed  that  he  came  to  Mr. 
Doxey's  office,  in  Anderson,  for  the  purpose  of  securing  a 
release  of  the  mortgage  in  suit  from  ten  acres  of  the  prem- 
ises upon  his  paying  $1,000  on  the  debt.  Doxey,  it  seems> 
was  not  present  at  this  time,  and  appellant  Carver  made  the 
proposition  to  his  secretary,  Mr.  Stilwell.  The  latter  testi- 
fied that  at  this  time  he  went  to  the  safe  and  got  the  notes, 
made  a  calculation,  and  found  that  the  unpaid  interest 
amounted  to  about  $1,500,  and  then  informed  appellant 
that,  if  he  would  pay  this  interest  and  some  %ack  interest", 
he  would  advise  Doxey  to  release  the  ten  acres  from  the 
mortgage  lien.  Appellant  then  stated  that  he  could  not  pay 
that  amount;  that  the  $1,000  was  all  the  money  that  he 
was  able  to  raise;  that  he  had  been  endeavoring  to  secure 
enough  to  pay  the  loan,  but  had  failed  to  do  so.  Stilwell 
then  advised  him  to  see  Doxey.  He  left  the  office,  as  the 
evidence  discloses,  and  returned  on  the  first  day  of  October 
following.  On  his  second  visit  Doxey  was  present  at  the 
office,  and  was  informed  by  his  secretary  what  appellant 
desired,  and  he  directed  the  secretary  to  get  out  the  notes, 
make  a  calculation  of  the  amount  due  and  unpaid  as  inter- 
est on  the  $5,000  note.  After  making  this  calculation  in  the 
presence  of  both  Doxey  and  appellant,  Stilwell  made  an 
itemized  written  statement  of  all  the  interest  due  and  un- 
paid at  that  time,  which  included  two  of  the  coupon  interest 
notes  then  over-due, — ^they  bearing  interest  after  maturity, 
— and  also  included  the  interest  which  had  accrued  on  the 
principal  note  of  $5,000  after  its  maturity;  and  the  total 
amount  of  interest  then  due  and  unpaid,  as  disclosed  by  the 
statement,  was  $1,614.10.  Appellant,  after  the  statement 
was  read  over  to  him,  inquired  of  Stilwell  if  he  had  com- 
pounded the  interest,  and  was  informed  that  he  had  not; 
that  the  interest  as  computed  was  "straight  interest.'^  He 
seems  to  have  made  no  objection  to  the  statement  in  respect 
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to  the  interest,  and  made  no  claim  that  either  it  or  the  prin- 
cipal note  had  been  previously  paid.  After  having  some 
further  conversation  on  this  occasion  with  Doxey,  the  latter 
agreed  to  release  the  mortgage  lien  on  the  ten  acres  as  re- 
quested by  appellant  on  the  payment  of  $1,000.  This 
amount  was  thereupon  paid,  and  it  is  shown  to  have  been 
applied  in  payment  of  the  amount  due  on  the  two  coupon 
notes ;  and  the  latter  were  canceled  as  paid,  and  the  residue 
thereof  was  applied  on  the  interest  which  had  accrued  on  the 
principal  note  after  its  maturity  on  January  18,  1893. 
The  court's  finding  is  of  date  December  23,  1897.  Com- 
puting the  interest  at  eight  per  cent,  on  the  principal  from 
the  time  of  its  maturity  to  the  date  of  the  court's  finding, 
and  deducting  therefrom  the  part  of  the  $1,000  which  was 
given  as  a  credit  thereon,  and  combining  the  remainder  with 
the  principal  of  $5,000,  and  adding  thereto  the  amount  of 
$225  allowed  as  attorney's  fees,  the  total  amount  substan- 
tially coincides  with  the  judgment  rendered  by  the  trial 
court  Appellant  does  not  claim  that  he  made  other  pay- 
ments after  the  $1,000  was  paid,  at  the  time  heretofore 
stated,  but  the  contention  seems  to  be  that  he  was  not  cred- 
ited with  all  the  payments  which  he  made  to  Schlater, 
Doxey's  deceased  secretary,  prior  to  the  time  the  statement 
of  his  indebtedness  was  made  by  Stilwell,  as  heretofore 
stated.  The  statement  of  the  interest  or  indebtedness  as 
made  by  the  latter,  and  exhibited  and  read  over  to  appel- 
lant, is  not  contradicted.  While  on  the  witness  stand  he 
virtually  admitted  that  Schlater  had  given  him  credit  for  all 
amounts  which  had  been  received  by  Doxey  on  certain  notes 
known  as  the  "Jones  notes,"  which  notes,  as  it  appears,  had 
been  turned  over  to  Doxey  with  the  agreement  that  he  was 
to  apply  the  money  paid  thereon  to  the  indebtedness,  which 
originally  amounted  to  $9,000.  An  examination  of  the  evi- 
dence given  by  appellant  in  support  of  his  plea  of  payment, 
to  say  the  least,  discloses  that  it  is  vague  or  uncertain,  and, 
to  an  extent,  his  testimony  is  self -contradictory  or  conflict- 
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ing;  and,  under  the  circumstances,  it  was  the  province  of 
the  trial  court  to  determine  its  weight  or  ^credibility.  Aside 
from  its  uncertain  and  conflicting  character,  there  is  also 
evidence  in  behalf  of  the  plaintiff  which  the  trial  court  may 
have  considered,  and  properly  so,  as  tending  to  rebut  that 
given  by  appellant  on  the  issue  of  payment.  Counsel  for 
appellees  in  their  argument  insist  that  his  failure  to  dispute 
or  in  any  manner  urge  any  objections  against  the  statement 
of  his  indebtedness  which  existed  on  October  1,  1895,  as 
shown  by  the  written  statement  made  and  exhibited  to  him 
by  Stilwell,  may  be  taken  and  considered  as  his  tacit  ad- 
mission that  such  statement  was  correct.  Were  this  courts 
under  the  circumstances,  to  affirm  that  the  trial  court  was 
not  justified  in  finding  against  appellant  on  the  issue  in 
question,  in  so  doing  it  would  be  compelled  to  weigh  the 
evidence  and  determine  on  which  side  is  the  preponderance. 
It  would  also  have  to  decide  what  credibility  the  lower  court 
ought  to  have  given  to  each  particular  witness  who  testified 
in  regard  to  the  issue  of  payment.  This,  under  a  familiar 
and  well  settled  rule  of  appellate  procedure,  it  is  not  per- 
mitted to  do.  In  order  to  justify  this  court  in  disturbing  a 
judgment  of  a  trial  court  in  any  case  or  proceeding  on  the 
evidence  alone,  it  must  appear  that  the  evidence  is  such  as 
to  raise  or  present  for  decision  a  question  of  law  on  some 
material  issue,  and  that  such  question,  under  the  judgment 
of  the  trial  court,  was  decided  erroneously.  Mead  v.  Burh, 
156  Ind.  577;  Lee  v.  State,  156  Ind.  541. 

Certainly)  appellant,  under  the  circumstances,  can  not 
assert  that  there  is  no  evidence  to  warrant  the  finding  or 
judgment  of  the  court  on  the  issue  in  controversy. 

Judgment  affirmed. 
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\\^ ^  [No.  19,726.    Piled  Pebruary  6,  1902. 1 

OoMPROMisiB  AND  Settlbvent. — ReUcue  of  Expectancy. — Contrcbct  Bc' 
tween  Hein.—WiUs.—A  oontract  entered  into  by  the  parties  in 
comixromise  and  settlement  of  a  suit  by  plaintiff  to  establish  cer- 
tain rights  and  interests  in  the  estate  of  her  father  in  contraven- 
tion of  the  terms  of  his  will,  which  had  been  admitted  to  probate, 
whereby  the  plaintiff  in  such  action,  for  avaloable  consideration, 
in  open  court,  renonnced  and  released  all  rights  nnder  the  will  of 
her  father,  and  all  right,  claim,  title,  and  interest  in  the  estate  of 
which  her  mother  might  die  seized,  is  a  valid  and  binding  con- 
tract, and,  pleaded  in  answer,  constituted  a  good  defense  to  an 
action  by  such  plaintiff  to  contest  the  will  of  her  mother. 

From  Vanderburgh   Superior   Court;    J.  S.  Foster j 

Judge. 

Suit  by  Johanna  Eissler  against  John  Hoppel  and  others 
to  contest  a  will.  From  a  judgment  for  defendants  on 
their  answer,  plaintiff  appeals.    Affirmed. 

H.  M.  Logsdon  and  J,  G.  OweUj  for  appellant. 

A.  W.  FunkhotLser  and  A.  F.  Funkhousery  for  appellees. 

Hadley,  J. — Suit  by  appellant  to  contest  the  will  of  her 
mother,  Lena  Hoppel.  The  appellees,  being  the  other  heirs 
and  beneficiaries  under  said  will,  answered  that  the  plain- 
tiff (appellant)  had  no  interest  in  the  estate  of  her  mother 
and  no  right  to  maintain  the  action.  Judgment  on  the  an- 
swer for  the  appellees,  from  which  the  plaintiff  appeals. 

The  substance  of  the  answer  is:  Tliat  on  the  21st  of 
June,  1893,  during  the  life  time  of  her  mother,  a  cause  was 
pending  in  the  Vanderburg  Circuit  Court,  wherein  the  ajh 
pellant  and  her  husband  were  plaintiffs,  and  her  mother, 
Lena  Hoppel  and  other  named  beneficiaries  under  the  will 
of  her  father,  John  Hoppel,  deceased,  who  are  also  legal 
heirs  of  her  mother,  were  defendants ;  that  in  said  suit  ap- 
pellant was  attempting  to  establish  certain  rights  and  inter- 
ests in  the  estate  of  her  said  father  in  contravention  of  the 


NOVEMBER  TERM,  1901— Vol.  158.  83 

Simler  v,  Hoppel. 

terms  of  his  last  will,  which  will  had  been  admitted  to  pro- 
bate ;  that  the  claim  alleged  by  appellant  was  adverse  to  the 
claims  and  interest  of  all  the  defendants  in  said  suit;  that 
by  the  will  of  her  father,  John  Hoppel,  appellant  was  ber- 
queathed  $2,500,  payable  after  the  death  of  her  mother, 
Lena  Hoppel,  with  the  condition  that,  if  appellant  should 
die  without  children,  $1,000  of  said  legacy  should  be  paid 
to  her  husband  and  $1,500  divided  between  the  defendants 
in  said  suit  other  than  Lena  Hoppel ;  that  by  way  of  com- 
promise and  settlement  of  all  differences  between  the  parties 
to  said  suit  then  and  there  pending,  and  as  a  settlement  and 
compromise  of  all  disputed  rights  under  the  will  of  said 
John  Hoppel,  said  parties,  after  issues  joined,  agreed  in. 
open  court  to  an  order,  judgment,  and  decree  in  these 
words:  "Comes  now  the  defendant  Lena  Hoppel,  by  her 
attorneys,  and  come  now  the  plaintiffs  in  person  and  by 
their  attorneys,  and  come  now  the  defendants  John  Hoppel 
Jr.,  Henry  Hoppel,  George  Lintz,  and  Christian  Lipper  in 
person  and  by  their  attorneys,  and  the  issues  being  joined, 
this  cause  comes  on  to  be  heard  before  the  court  without  the 
intervention  of  a  jury,  and  now  upon  hearing  of  this  cause, 
and  by  the  consent  and  agreement  of  all  the  parties,  made 
in  open  court,  as  a  compromise  and  settlement  of  all  the 
differences  existing  between  the  plaintiffs  and  the  defend- 
ants, it  is  hereby  ordered  and  adjudged  and  decreed  that 
the  defendants  pay  to  the  plaintiffs  the  sum  of  $3,000  in 
full  settlement  and  discharge  of  all  liability  on  die  part  of 
the  defendants,  or  either  of  them,  to  the  plaintiffs,  or  either 
of  them,  and  in  full  satisfaction  and  discharge  of  the  share 
or  portion  to  which  the  said  plaintiff  Johanna  Eissler  may 
at  any  time  have  in  any  estate,  property,  rights,  credits,  or 
ehoses  in  action  belonging  to  the  said  Lena  Hoppel,  at  the 
time  of  her,  the  said  Lena  Hoppers  death,  and  in  full  pay- 
ment and  discharge  of  all  the  rights,  claims,  demands,  in- 
terest or  share,  l^acy  or  bequest  contained  in  the  last  will 
and  testament  of  John  Hoppel,  Sr.,  deceased,  and  the  said 


84  SUPREME  COUET  OF  INDIAIfA, 

Eissler  v.  Hoppel. 

Johanna  Eissler  in  open  court  personally  renounces  and  re- 
leases all  right,  claim,  title,  and  interest  in  the  estate  of 
which  the  said  Lena  Hoppel  may  die  seized  and  possessed, 
and  releases  and  renounces  all  claim  under  the  mortgages 
and  deeds  described  in  the  plaintiff's  complaint,  and  all 
rights  under  the  last  will  and  testament  of  said  John  Hop- 
pel,  Sr.,  deceased/^  That  in  January  following  appellant 
accepted  said  sum  of  $3,000,  and  in  the  acceptance  of  the 
same  executed  on  the  margin  of  the  record  of  said  agree- 
ment and  decree  the  following  acknowledgment:  "We 
hereby  acknowledge  receipt  of  $3,000  in  full  of  amount 
ordered  herein  to  be  paid  to  Johanna  Eissler,  and  we  hereby 
agree  for  ourselves  and  our  heirs  to  be  bound  by  the  terms 
and  provisions  of  this  decree.  Johanna  Eissler,  Henry 
Eissler.  Attest,  Charles  F.  Boepple,  Clk.  Charles  Sihler, 
Depty.  James  T.  Walker."  The  overruling  of  appellant's 
demurrer  to  this  answer  is  the  only  question  presented. 

On  the  one  hand  it  is  affirmed  by  appellant  that  the  an- 
swer is  bad,  because  it  shows  that  at  the  time  of  the  com- 
promise and  settlement  appellant  had  no  interest  or  right 
in  her  mother's  estate,  who  was  then  living,  that  was  the 
subject  of  contract  and  conveyance,  and,  there  being  no 
warranty  in  the  agreement,  an  after-acquired  interest^  upon 
the  death  of  the  mother,  would  not  pass  under  the  agree- 
ment and  decree.  On  the  other  hand,  appellees  contend  that 
the  answer  is  good,  because  it  shows  that  the  decree  of  court 
was  entered  upon  an  agreed  family  settlement,  fair  in  its 
terms,  to  which  the  ancestor  and  heirs  expectant,  including 
appellant,  were  parties,  each  agreeing  thereto  knowingly 
and  with  freedom  from  fraud;  and  appellant,  having  re- 
ceived the  agreed  consideration  for  the  relinquishment  ef 
her  expectant  interest  in  the  estate  of  her  mother,  is  bound 
thereby.  The  situation  at  the  time  of  the  agreement  was 
this :  Appellant  was  a  legatee  for  $2,500  under  her  father's 
will,  payable  after  her  mother's  death,  but  conditioned  that, 
if  appellant  died  childless,  $1,000  of  the  legacy  should  go 
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to  her  husband,  and  the  other  $1,500  to  her  brothers  and 
sisters,  who  were  parties  to  the  agreement.  It  will  thus  be 
seen  that  appellant,  by  the  agreement  with  her  mother  and 
brothers  and  sisters,  obtained  immediate  and  absolute  pos- 
session of  the  $2,500  legacy  and  $500  additional.  The 
mother  surrendered  the  use  and  benefit  of  the  $2,500  for 
and  during  her  life  and  $500  of  her  own  estate,  and  the 
brothers  and  sisters  surrendered  their  contingent  interest 
in  $1,500  of  the  legacy  and  their  prospective"  interest  in 
the  additional  $500  given  by  the  mother.  These  valuable 
considerations  moved  appellant  to  covenant  and  agree  "that 
said  $3,000  should  be  in  full  satisfaction  and  discharge  of 
the  share  or  portion  to  which  she  might  at  any  time  have  in 
any  estate,  property,  rights,  credits,  or  choses  in  action  be- 
longing to  the  said  Lena  Hoppel  (her  mother)  at  the  time 
of  her,  the  said  Lena  Hoppel's  death." 

We  see  no  reason  why  this  agreement  should  not  have  the 
force  and  effect  its  terms  indicate.  Appellant  cites  and  re- 
lies for  a  reversal  upon  the  principle  announced  in  McClure 
V.  Raben,  125  Ind.  139,  9  L.  R.  A.  477.  But  it  is  perfectly 
plain  that  this  case  does  not  come  within  the  class  to  whicH 
the  McClure  case  belongs.  The  transaction  falls  far  short 
of  being  an  attempt  by  an  heir  to  sell  and  transfer  to  a 
stranger  his  expectant  interest  in  his  ancestor's  estate  with- 
out the  knowledge  and  consent  of  such  ancestor.  The  rea- 
sons which  invoke  the  law's  disapproval  of  contracts  for  the 
sale  of  expectancies,  without  the  knowledge  and  consent  of 
the  ancestor,  are  wholly  absent  from  the  case  before  us. 
Here  a  mother  is  dealing  directly  with  her  children,  one  of 
whom  has  become  dissatisfied  as  to  her  rights  in  her  father's 
estate.  "To  settle  all  differences  that  have  arisen"  as  the 
agreement  reads,  in  the  distribution  of  the  patrimony,  and 
thus  to  restore  peace  and  good  fellowship  in  the  family,  the 
mother  intervenes  between  her  children,  and,  to  accomplish 
her  maternal  purpose,  appropriates  part  of  her  own  estate. 
The  settlement  contract  was  fair  to  appellant^  so  far  as  any- 
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thing  appears,  and  surely  no  presumption  will  arise  against 
the  mother.  The  mother  evidently  derived  no  financial  ben- 
efit from  it  She  gave  up  important  rights  when  she  was 
under  no  obligation  to  do  so.  If  she  had  chosen,  she  might 
have  willed  her  property  to  her  other  children,  to  the  utter 
exclusion  of  appellant;  or  she  might  have  expended  it  all  in 
her  own  comforts  and  pleasures,  or  wasted  it  in  improvident 
management,  without  giving  appellant  grounds  for  com- 
plaint On  the  other  hand,  appellant  was  competent  and 
qualified  to  decide  for  herself  whether  the  $3,000,  cash 
down,  in  her  absolute  right,  was  better  than  to  take  chances 
against  contingencies  in  getting  a  larger  sum  upon  the  death 
of  her  mother.  Public  policy  rather  promotes  than  con- 
demns such  contracts.  It  often  happens  that  children  after 
leaving  home,  and  engaging  in  enterprises  of  their  own,  be- 
come so  situated  that  the  advancement,  at  a  particular  time, 
of  a  less  amount  than  seems  likely  to  be  a  full  share  at  the 
death  of  an  ancestor,  will  be  more  profitable  to  the  recipient 
than  to  wait  for  the  larger  amount.  In  such  cases,  there- 
fore, parents  and  other  kindred,  being  presumed  to  be  con- 
siderate of  the  rights  and  interests  of  those  who  are  natur- 
ally the  objects  of  their  bounty,  are  left  free  to  deal  with 
their  heirs  as  they  may  deem  just  with  respect  to  the  heirs' 
ultimate  portion,  and  may  advance  a  part,  or,  as  in  any 
other  matter,  contract  with  the  heir  for  a  specific  amount  in 
full  of  all  expectancy;  and  when  such  a  contract  is  free 
from  fraud,  and  supported  by  a  valuable  consideration, 
courts  of  equity  will  enforce  it  against  the  heir  after  the 
death  of  the  ancestor,  though  it  may  turn  out  to  have  been 
a  disadvantageous  bargain.  Brawn  v.  Brown,  139  Ind. 
653 ;  Nicholson  v.  Caress,  59  Ind.  39,  49 ;  Power's  Appeal, 
63  Pa.  St  443;  Grum  v.  Sawyer,  132  111.  443,  24  K  E. 
956 ;  Havens  v.  Thompson,  26  N.  J.  Eq.  383 ;  Estate  of 
Owrcelon,  104  Cal.  570,  38  Pae.  414,  32  L.  R.  A.  595,  43 
Am.  St.  134;  Brands  v.  DeWiti,  44  N.  J.  Eq.  545,  10  Atl. 
181,  14  Atl.  894,  6  Am.  St  909 ;  Jones  v.  Jones,  46  Iowa 
466,  472. 

•    ^7- 
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The  answer  is  sufficient^  and  there  is  no  pretense  but  the 
proof  fully  sustained  it.  Appellant,  having  no  interest  in 
her  mother's  estate,  has  no  standing  in  court  to  contest  her 
wiU. 

Judgment  affirmed. 


The  Baltimobe  and  Ohio  Southwestern  Rail- 
WAY  Company  v.  Jones. 

[No.  19,609.    FUed  Pebmaiy  18,  1902.  ] 

Ck)URT8. — Personcd  Injury  Occurring  in  Sitter  State. — Lex  Loci. — ^In  an 
action  in  this  State  against  a  railroad  company  for  damages  for 
a  personal  injmy  which  occarred  in  Ohio,  the  plaintiff's  right  of 
action  must  be  tested  by  the  law  of  Ohio.    p.  89. 

Master  and  Servant. — Personal  Injwry  in  Sister  State. — Common  Law 
Presumed. — Courts, — ^The  coxui;  will  presume  that  the  common-law 
role  as  recognized  and  enforced  by  the  decisions  in  this  State 
which  jirevents  a  recovery  by  a  servant  for  an  injury  sustained 
throngh  the  negligence  of  a  fellow  servant,  in  thd  absence  of  any- 
thing shown  to  the  contrary,  obtains  in  the  state  of  Ohio.    pp.  89, 90. 

Appeal  and  Error.— iZuZin^jr  on  Demurrer. — When  Error  Cured  by  Ver- 
dict.— ^In  order  to  avoid  an  erroneous  ruling  of  the  court  in  overruling 
demurrers  to  bad  paragraphs  of  complaint  on  the  ground  that  the 
verdict  was  based  on  good  paragraphs,  the  burden  is  upon  the  plain- 
tiff on  appeal  to  show  by  the  record  that  the  verdict  rests  exclusively 
on  some  good  paragraph  or  paragraphs  of  complaint,    pp.  90^i. 

From  Jennings  Circuit  Court ;  Willard  New,  Judge. 

Action  by  Thomas  E.  Jones  against  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company  for  personal  in- 
juries. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed, 

R.  E.  Samill,  0.  H.  Montgomery,  H.  D.  MeMuUen,  H. 
McMuUen  and  G.  McMuUen,  for  appellant. 
T.  C.  Batchelor,  for  appellee. 

Jordan,  C.  J. — This  action  was  instituted  by  appellee 
in  Ripley  county  for  the  recovery  of  personal  injuries,  and 
on  motion  was  venued  to  the  Jennings  Circuit  Court,  where- 
in a  trial  before  a  jury  resulted  in  a  verdict  for  appellee, 
and  over  appellant's  motion  for  a  new  trial  judgment  was 
rendered  thereon.    The  errors  assigned  relate  to  the  court's 
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rulings  on  demurrer  to  each  paragraph  of  the  complaint, 
and  on  demurrer  to  certain  paragraphs  of  the  answer,  and 
in  denying  the  motion  for  a  new  trial. 

The  complaint  is  in  seven  paragraphs,  but  it  seems  to  be 
conceded  by  both  parties  that  under  the  answer  of  the  jury 
to  interrogatories  it  is  disclosed  that  there  was  a  finding  in 
favor  of  appellant  on  the  third  and  seventh  paragraphs; 
consequently,  these  are  not  discussed  or  considered  by  coun- 
sel in  their  argument. 

Each  paragraph  of  the  complaint  alleges  that  appellant  is 
a  railroad  corporation,  and  owned,,  operated,  and  controlled 
at  the  time  of  the  accident  in  question,  and  prior  thereto,  a 
railroad  running  and  extending  from  the  city  of  Cincinnati, 
in  the  state  of  Ohio,  through  the  states  of  Indiana  and  Illi- 
nois, on  to  the  city  of  St.  Louis,  in  the  state  of  Missouri; 
that  appellee,  at  the  time  he  sustained  the  injuries  of  which 
he  complains,  resided  in  Ripley  county,  Indiana,  through 
which  county  said  railroad  runs,  and  that  on  and  prior  to 
the  7th  day  of  December,  1896,  he  was  employed  in  the 
service  of  appellant  as  a  locomotive  engineer  operating  and 
running  the  locomotive  attached  to  one  of  its  passenger 
trains  which  was  run  from  a  station  in  Indiana  to  the  city 
of  Cincinnati,  in  the  state  of  Ohio ;  that  on  the  said  7th  day 
of  December,  while  the  train  on  which  he  was  employed  as 
such  engineer  was  en  route  east  to  the  latter  city,  and  when 
at  a  station  on  appellant's  railroad  named  Storr,  in  the 
state  of  Ohio,  said  train  collided  with  an  extra  or  special 
train  which  was  being  run  west  over  appellant's  road,  by 
which  collision  appellee  was  seriously  injured,  etc.  The 
first  paragraph  of  the  complaint  attributes  the  accident  and 
injury  received  therefrom  to  the  failure  of  appellant  to  no- 
tify appellee  of  the  presence  on  its  road  of  said  extra  or 
special  train.  The  second  paragraph  charges  that  the  acci- 
dent was  due  to  the  negligence  of  the  railroad  company  in 
employing  an  unskillful  and  inexperienced  conductor  and 
in  placing  him  in  charge  of  said  special  or  extra  train,  with- 
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out  instructing  him  in  respect  to  his  duties;  and  that  the 
employment  of  such  conductor  was  in  violation  of  a  statute 
of  the  state  of  Ohio,  which  is  set  out  as  a  part  of  the  para- 
graph. The  fourth  paragraph  charges  that  the  accident 
and  injury  in  question  were  wholly  due  to  the  negligence  of 
one  Price^  the  engineer,  who,  at  the  time  of  the  collision, 
was  in  charge  of  and  operating  the  engine  attached  to  said 
special  or  extra  train.  The  fifth  paragraph  attributes  the 
accident  to  the  negligence  of  appellant's  conductor  in  charge 
of  said  special  or  extra  train.  By  the  sixth  paragraph  the 
accident  is  imputed  to  the  negligence  of  the  conductor  in 
charge  of  the  special  train,  and  also  to  the  negligence  of  the 
engineer  in  operating  the  locomotive  engine  attached  to  said 
train.  Absence  of  contributory  negligence  is  shown  by  the 
averments  of  each  paragraph. 

Appellant  unsuccessfully  demurred  to  each  paragraph  of 
the  complaint,  and  its  counsel  in  this  appeal  earnestly  con- 
tend that  neither  the  fourth,  fifth,  nor  sixth  paragraphs  is 
sufficient  in  facts  to  constitute  a  right  of  action,  and  that, 
therefore,  the  trial  court  erred  in  overruling  the  demurrer. 
As  previously  said^  each  of  these  paragraphs  disclosed  that 
the  accident,  to  which  appellant  attributes  the  injuries  of 
which  he  complains,  occurred  on  appellant's  railroad  at  or 
near  a  station  called  Storr  in  the  state  of  Ohio ;  consequently, 
under  the  circumstances,  so  far  as  appellee's  right  of  action 
is  concerned,  it  must  be  tested  by  the  law  of  that  state. 
Baltimore,  etc.,  R.  Co.  v.  Reed,  ante,  25.  Each  of  the 
paragraphs  in  controversy  discloses  that  the  injury  sus- 
tained was  the  result  of  the  negligence  of  appellee's  fellow 
servants,  and  was  not  due  in  any  manner  to  the  negligence 
of  appellant,  the  common  master ;  hence,  when  tested  by  the 
rule  of  the  common  law,  as  realized  and  enforced  by  the 
decisions  of  this  court,  neither  of  these  paragraphs  can  be 
said  to  state  a  right  of  action.  In  the  absence  of  anything 
shown  to  the  contrary,  we  are  bound  to  presume  that  the 
common  law  as  it  prevails  in  our  own  jurisdiction  is  also 
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in  force  in  the  state  of  Ohio,  where  the  accident  is  shown  to 
have  occurred ;  consequently,  no  right  of  action  against  ap- 
pellant, under  the  circumstances  disclosed,  arose  in  favor  of 
appellee  in  that  stata  Baltimore,  etc.,  R.  Co.  v.  Reed, 
'  supra.  Appellee's  learned  counsel,  however,  contends  that 
the  fourth,  fifth,  and  sixth  paragraphs  of  the  complaint  can 
be  sustained  under  the  employer's  liability  act  of  1893. 
Acts  1893,  p.  294,  §7086  et  seq..  Bums  1901.  It  is  con- 
tended that  the  force  and  effect  of  that  statute  is  to  modify 
or  change  the  rule  in  this  State  which  affirms  that  the  right 
of  action  in  such  cases  as  the  one  at  bar  must  exist  under  the 
lex  loci,  otherwise  there  can  be  no  right  of  action  by  the 
lex  fori.  This  contention  of  counsel,  however,  is  denied  by 
the  decision  in  the  Reed  case,  suprA,  and  the  holding  therein 
must  rule  our  decision  under  the  facts  on  the  question  as 
now  presented.  Counsel  assert  that,  even  though  it  be  con- 
ceded that  the  fourth,  fifth,  and  sixth  paragraphs  of  the 
complaint  are  bad,  nevertheless,  the  error  of  the  court  in 
overruling  the  demurrer  thereto  must  be  accepted  as  harm- 
less, for  the  reason  asserted  that  the  first  and  second  para- 
graphs are  each  sufficient  to  support  the  finding  of  the  jury, 
and  that  the  record  affirmatively  shows  that  the  verdict  rests 
on  these  two  good  paragraphs.  In  this  insistence,  however, 
we  can  not  concur.  The  jury  returned  the  following  gen- 
eral verdict:  "We  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  $12,000,'' — (Signed  by  the  foreman). 
It  is  true  that  the  jury  might  have  formulated  the  general 
verdict  so  as  to  expressly  disclose  upon  which  particular 
paragraph  or  paragraphs  of  the  complaint  they  found  in 
favor  of  plaintiff,  but  this  they  neglected  to  do,  and  in  re^ 
spect  to  this  question  the  verdict  is  silent.  Counsel  for 
appellee,  in  support  of  his  contention  that  the  record  shows 
that  the  verdict  is  based  on  the  first  and  second  paragraphs, 
refers  to  the  answer  of  the  jury  to  an  interrogatory,  which, 
among  others,  was  submitted  to  them  by  the  court  to  be  an- 
swered in  the  event  ihey  agreed  on  a  general  verdict.    This 
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interrogatory,  with  the  answer  thereto,  is  as  follows: 
"Upon  what  paragraph  or  paragraphs  do  you  find  for  the 
plaintiff  ?  Answer. — ^First,  second,  fourth,  fifth  and  sixth.'^ 
Conceding,  without  deciding,  that  the  trial  court,  under 
§655  Burns  1901  (Acts  1897,  p.  128),  was  authorized  to 
submit  such  an  interrogatory  to  the  jury  (See  Salem-Bed- 
ford Stone  Co.  V.  Hilt,  26  Ind.  App.  543),  and  that  the 
finding  of  the  jury  thereon  might  be  considered  as  prop- 
erly a  part  of  the  record  in  determining  the  contention  of 
appellee  on  the  particular  question  undet^  consideration, 
still  the  answer  to  the  interrogatory  in  question  would  not 
sustain  counsel's  insistence,  for  the  reason  that  it  discloses 
that  the  general  verdict  is  not  based  entirely  on  the  first  and 
second  paragraphs,  but  also  rests  on  the  fourth,  fifth,  and 
sixth  paragraphs  which  must  be  conceded  to  be  bad.  Un- 
der such  circumstances  it  is  well  settled  that  the  judgment 
in  favor  of  the  plaintiff  can  not  be  upheld.  City  of  Logans- 
port  V.  LoRose,  99  Ind.  117,  and  cases  there  cited.  It  is 
further  asserted  that  when  the  findings  of  the  jury  upon  the 
interrogatories  as  a  whole  are  considered,  they  may  be  said 
to  show  that  the  general  verdict  is  bottomed  on  the  first 
paragraph  of  the  complaint.  An  examination,  however,  of 
these  several  findings,  does  not  verify  this  contention,  for 
they  fall  far  short  of  proving  the  fact  asserted,  but,  on  the 
contrary  they  may  be  said  to  disclose  that  the  verdict,  in 
part,  at  least,  is  based  on  the  paragraphs  which  are  bad.  In 
order  to  escape  or  avoid  the  erroneous  holding  of  the  court 
on  demurrer  in  respect  to  these  paragraphs  on  the  groimd 
that  such  ruling  was  harmless,  the  burden  in  this  appeal  is 
upon  the  appellee  to  show  clearly  by  the  record  proper  that 
the  verdict  or  judgment  rests  entirely  or  exclusively  on 
some  good  paragraph  or  paragraphs  of  the  complaint  In 
the  absence  of  such  a  showing,  the  presumption  that  the 
error  in  overruling  the  demurrer  to  these  paragraphs  was 
prejudicial  to  appellant  must  prevail,  and  be  given  full 
effect.    This  rule  has  been  repeatedly  asserted  and  enforced 
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by  the  decisions  of  this  court.  Wolf  v.  Schofield,  38  Ind. 
175 ;  Peery  v.  Oreensburgh,  etc.,  Co.,  43  Ind.  321 ;  Cook  v. 
Hopkins,  66  Ind.  208 ;  Pennsylvcunia  Co.  v.  Holderman,  69 
Ind.  18;  Lang  v.  Oppenheim,  96  Ind.  47;  Rowe  v.  Peor 
body,  102  Ind.  198 ;  Walker  v.  Heller,  104  Ind.  327 ;  Belt, 
etc,  B.  Co.  V.  Mann^  107  Ind.  89;  Byan  v.  Hurley,  119 
Ind.  115;  Cincinnati,  etc.,  B.  Co.  v.  Darling,  130  Ind. 
376. 

The  argument  advanced  by  counsel  for  appellant  in  re- 
spect to  the  first  and  second  paragraphs  of  the  complaint 
does  not  relate  to  the  sufficiency  of  facts  therein  averred, 
but  wholly  to  the  claim  made  that  neither  of  these  para- 
graphs is  sustained  by  the  evidence;  hence,  under  the  cir- 
cimistances,  we  do  not  consider  their  sufficiency  on  de- 
murrer. Other  objections  are  presented  and  urged  to  the 
rulings  of  the  trial  court,  but,  as  the  judgment  below  must 
be  reversed  for  the  error  in  overruling  the  demurrer  to  the 
fourth,  fifth,  and  sixth  paragraphs  of  the  complaint,  these 
objections  are  not  considered,  as  possibly  they  may  not  arise 
again  on  another  trial. 

For  the  errors  mentioned  the  judgment  is  reversed,  and 
the  cause  remanded  to  the  lower  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Wray  v.  Fry  et  al. 

[No.  19,676.    Filed  Febmary  18,  1902.] 
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161  407  Municipal  Corporations. — Sewen. — Assessments. — Constitutional  Law, 

m^  iW  —The  act  of  1895  for  the  constmction  of  sewers  (Acts  1895,  p.  190) 

[158    ^  is  not  nnconstitritional  as  providing  for  the  assessment  of  the  cost 

\lm  m  thereof  without  regard  to  benefits,  since  §3  thereof  provides  that 

the  provisions  of  the  Barrett  law  relating  to  the  assessment  for 
street  improvements  shall  govern  in  making  assessments  for  local 
sewers,  and  by  the  Bairett  law,  ^4294  Bums  1894,  the  power  to 
assess  benefits  to  the  abutting  property  is  vested  in  the  common 
coxmcil,  and  the  council  has  the  right  to  adjnst  the  assessments 
so  as  to  conform  to  the  aotnal  si)eoial  benefits  aocming  to  the 
abutting  property  on  account  of  the  improvement,  pp.  9S,  94. 
Samb. — Sewers. — Asses97nents. — ^The  fact  that  the  amount  assessed 
against  appellant's  property  for  the  construction  of  a  sewer  was 
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the  same  as  that  reported  by  the  city  engineer,  determined  by 
frontage,  does  not  show  that  the  same  was  made  arbitrarily  with- 
oat  regard  to  benefits,    pp.  94,  95, 

If  UKidPAii  Corporations. — Setoera, — Enforcement  of  Assessment. — Col- 
lateral Attack. — ^It  is  not  necessary  to  aver  in  a  complaint  in  an  action 
to  enforce  a  sewer  assessment  that  defendant's  property  was  bene- 
fited by  the  improvement,  since  it  will  be  presxmied  in  sach  an  action 
that  the  lot  was  benefited  to  the  amount  of  the  assessment,    p.  95. 

Same. — Sewers. — Asse^smevil. — Collateral  Attack. — ^The  question  of  bene- 
fits accruing  to  property  assessed  for  sewer  improyements  is  for 
the  determination  of  the  common  council,  and  their  action  is  con- 
clusive against  collateral  attack,    p.  95. 

Sake. — Sewers. — Assessments.^-Rearing. — ^A  property  owner  cannot 
question  the  assessment  made  against  his  proi)erty  for  the  con- 
struction of  a  sewer  in  an  action  to  enforce  the  assessment  on  the  - 
alleged  ground  that  he  apx>eared  before  the  committee  and  ob- 
jected, and  the  committee  after  hearing  his  objections  informed 
him  that  his  property  was  not  benefited  by  the  construction  of 
the  sewer,  and  that  they  would  so  report  to  the  council,  but  on 
the  contrary  reported  the  approval  of  the  assessment  by  the  front 
foot  rule,  since  the  committee  was  not  authorized  to  assess  bene- 
fits, but  only  make  recommendations,  and  the  property  owner 
was  entitled  to  a  hearing  on  his  objections,  not  only  before  the 
committee,  but  before  the  common  council,  and  he  should  have 
presented  his  objections  to  that  body  and  obtained  the  hearing 
accorded  by  the  statute,    pp.  95,  96. 

Appeal  and  Error. — Harmless  Error. — ^Where  a  cross-complaint  was 
clearly  insufficient  for  want  of  facts,  sustaining  a  demurrer  thereto 
on  the  ground  that  "  it  fails  to  state  sufficient  facts  to  constitute 
a  cross-complaint,"  was  harmless,    p.  96. 

From  Hancock  Circuit  Court;  J.  E.  McCulloughy  Spe- 
cial Judge. 

Action  by  James  W.  Fry  and  othera  against  Samuel 
W.  Wray  to  enforce  the  lien  of  a  sewer  assessment.  From 
a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

E.  Marsh  and  W.  W.  Cook^  for  appellant. 
Earl  Sample^  for  appellees. 

Monks,  J. — ^Appellees  brought  this  action  in  November, 
1899,  to  enforce  the  lien  of  an  assessment  for  the  construc- 
tion of  a  sewer,  under  the  act  of  1895,  Acts  1895,  pp.  190- 
192,  being  §§3597a-3597c  Bums  1901.  A  trial  of  the 
cause  resulted  in  a  finding  for  appellees  and  a  judgment 
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thereon  enforcing  said  lien.  The  errors  assigned,  and  not 
waived,  call  in  question  the  sufficiency  of  the  complaint,  the 
action  of  the  court  in  sustaining  a  demurrer  to  appellant's 
answer,  and  in  sustaining  a  demurrer  to  appellant's  cross- 
complaint 

It  is  insisted  by  appellant  that  the  statute  under  which 
said  sewer  was  constructed  is  unconstitutional  and  void  for 
the  reason  "that  section  one  of  the  act  of  1895  provides  that 
the  total  cost  of  any  sewer  shall  be  apportioned,  pro  rata, 
against  the  abutting  property,  without  regard  to  benefits ;" 
citing  Norwood  v.  Baker,  172  U.  S.  269,  19  Sup.  Ct  187, 
43  L.  Ed.  443,  and  other  cases.  Section  three  of  said  act  of 
1895,  being  §3597c,  supra,  provides  that  the  provisions  of 
the  law  known  as  the  "Barrett  law,"  "relating  to  the  assess- 
ment for  street  improvements,  shall  govern  the  common 
council  in  making  assessments  for  the  cost  of  any  local  sewer 
or  drain  or  the  equivalent  thereof." 

The  assessment  was  made  by  said  common  council  under 
the  provisions  of  the  Barrett  law,  as  required  by  said  act  of 
1895.  While  the  Barrett  law  provides  what  the  prima  facie 
benefits  to  the  abutting  property  shall  be,  this  is  not  conclu- 
sive. The  power  to  assess  the  benefits  to  the  abutting  prop- 
erty is  vested  in  the  common  council  by  §4294  Bums  1901, 
and  that  body  has  the  right  to  adjust  the  assessments  so  as  to 
conform  to  the  actual  special  benefits  accruing  to  the  abut- 
ting property  on  account  of  the  improvement.  Hibben  v. 
Smith,  post,  206 ;  Leeds  v.  DeFrees,  157  Ind.  392. 

The  "Barrett  law",  as  interpreted  by  this  court,  is  not  ob- 
noxious to  any  provision  of  the  State  or  federal  Constitu- 
tion. Martin  v.  Wills,  157  Ind.  153,  and  cases  cited;  Hib- 
ben V.  Smith,  supra;  Shank  v.  Smith,  157  Ind.  401 ;  Leeds 
V.  DeFrees,  157  Ind.  392. 

It  is  next  urged  that  the  complaint  is  insufficient,  because: 
(1)  It  shows  that  the  assessment  was  made  against  the  ap- 
pellant according  to  the  frontage,  "instead  of  actual  bene- 
fits";  (2)   "that  there  is  no   averment  in  the  complaint 
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that  appellant  was  in  fact  benefited  by  said  improve- 
ment." 

It  appears  from  the  complaint  that  the  amount  assessed 
against  appellant's  lot  was  the  same  as  that  reported  by  the 
city  engineer,  determined  by  frontage.  This  does  not  show 
that  the  assessment  was  made  arbitrarily,  or  that  the  same 
is  illegal  or  void.    Leeds  v.  DeFrees,  157  Ind.  392. 

It  was  not  necessary  to  ayer  in  the  complaint  that  appel- 
lant's said  lot  was  benefited  by  said  improvement.  It  must 
be  presumed  that  the  lot  was  benefited  to  the  amount  of  the 
assessment  when  assailed  in  a  proceeding  to  collect  the  same, 
such  an  attack  being  a  collateral  one.  Leeds  v.  DeFrees, 
supra;  Shank  v.  Smith,  supra. 

Appellant's  answer  and  cross-complaint  each  proceed  on 
the  theory  that  the  assessment  may  be  challenged  in  an 
action  to  collect  the  same,  on  the  ground  that  appellant's  lot 
was  not  benefited  by  said  improvement,  and  that  the  assess- 
ment was  greater  than  the  benefits  received.  These  ques- 
tions were  for  the  determination  of  the  common  council,  and, 
as  that  body  had  full  and  complete  jurisdiction  of  the  sub- 
ject-matter and  the  person  of  the  appellant,  their  action  was 
conclusive  against  collateral  attack.  Leeds  v.  DeFrees, 
supra;  Shank  v.  Smith,  supra;  Hibben  v.  Smith,  supra. 

It  is  alleged  in  appellant's  answer  "that,  at  the  time  and 
place  appointed  to  hear  objections  to  said  assessment,  Appel- 
lant appeared  before  the  committee  of  the  common  council, 
and  presented  his  objections  to  the  assessment  against  his 
said  lot,  and  said  committee,  after  hearing  his  objections, 
informed  him  that  his  said  lot  was  not  benefited  by  the  con- 
struction of  said  sewer,  and  that  they  would  so  report  to  the 
council ;  that  said  committee  failed  to  make  such  report,  but, 
on  the  contrary,  reported  the  approval  of  the  assessment  by 
tlie  front  foot  rule  as  made  by  the  engineer;  that,  by  the 
failure  of  said  committee  to  report  as  aforesaid,  this  defend- 
ant was  deceived  and  misled,  and  prevented  from  enforcing 
his  legal  rights."    How  he  was  prevented  by  said  action  of 
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the  committee  "from  enforcing  his  legal  rights"  is  not 
shown.  Said  committee  was  not  authorized  to  assess  bene- 
fits; it  could  only  make  recommendations  to  the  common 
council.  §4294  Burns  1901.  The  power  to  make  assess- 
ments in  such  cases  was  vested  in  the  common  council.  This, 
appellant  was  bound  to  know.  If  the  committee  had  re- 
ported to  the  council  that  appellant's  lot  was  not  benefited, 
that  body  had  the  power,  notwithstanding  such  report^  to 
assess  benefits  against  said  lot.  Under  said  §4294,  supra, 
appellant  was  entitled  to  a  hearing  on  his  objections,  not 
only  before  the  said  committee,  but  before  the  common  coun- 
cil. In  the  exercise  of  diligence,  he  should  have  presented 
his  objections  to  that  body,  and  obtained  the  hearing  ac- 
corded by  the  statute.  His  failure  to  do  this  gives  him  no 
right  to  be  heard  in  this  action  on  such  questions. 

Appellant  insists  that  the  court  erred  in  sustaining  appel- 
lees' demurrer  to  the  cross-complaint,  for  the  reason  that  said 
demurrer  was  so  defective  in  form  as  to  present  no  question 
for  decision.  The  demurrer  was  on  the  ground  that  the 
"cross-complaint  fails  to  state  sufficient  facts  to  constitute  a 
cross-complaint."  While  the  demurrer  stated  a  ground  of 
objection  not  known  to  the  statute,  and  it  would  not  have 
been  error  if  the  court  had  overruled  it  {Blue  v.  Capital 
Nat  Batik,  145  Ind.  518,  520,  and  cases  cited),  yet,  as  said 
paragraph  of  cross-complaint  was  clearly  insufficient  for 
want  of  f  acts^  the  error  of  the  court  in  sustaining  a  demurrer 
thereto  was  harmless.  Bollmcm  v.  Oemmill,  155  Ind.  33,  36, 
and  cases  cited ;  State,  ex  rel.,  v.  Indiana  Board  of  Phar^ 
macy,  155  Ind.  414,  415;  Oarrett  v.  Bissell,  etc..  Works, 
154  Ind.  319,  321,  and  cases  cited;  Goldsmith  v.  Chipps, 
154  Ind.  28,  29,  and  cases  cited. 

The  other  questions  argued  in  appellant's  brief  are  de- 
cided contrary  to  appellant's  contention  in  Leeds  v.  De- 
Frees,  supra;  Shank  v.  Smith,  supra,  and  Hibben  v.  Smithy 
supra. 

Judgment  affirmed. 
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SouLEs,  Guardian,  v.  Robinson  et  al.  i^   il 

[No.  19,782.    FUed  Febroaiy  20,  1902.  ] 

Insanb  'PuBaoiXB.'-'Appointment  of  Guardian, — CoUateral  Attack.— In  a 
collateral  attack  upon  the  judgment  of  the  cirooit  court  declaring 
a  person  of  unsound  mind,  and  appointing  a  guardian  for  him,  it 
will  be  presumed  that  the  court  acquired  jurisdiction  of  the  ];)er- 
son  of  the  defendant  before  rendering  the  judgment,  where  the 
record  is  silent  as  to  notice  or  his  appearance  or  presence  in  court. 
p.  99. 

Same. — Appointment  of  Guardian. — Action  to  Set  Aside. — ^A  judgment 
of  the  circuit  court  adjudging  a  person  of  unsound  mind  gave 
such  court  jurisdiction  to  appoint  a  guardian  of  his  person  and 
estate,  and  one  appointed  as  guardian  of  such  person  bj  the 
court  of  another  county  cannot  maintain  an  action  to  set  aside 
the  former  judgment  and  appointment  of  guardian,    pp.  99-101. 

From  Clay  Circuit  Court;  S.  M.  McGregor ^  Judge. 

Action  by  James  Soules  as  guardian  of  Cassius  E. 
ReeveSy  a  person  of  unsound  mind,  against  Frederick  J. 
8.  Robinson  and  another  to  set  aside  defendants'  appoint- 
ments as  guardians  for  said  Reeves.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.    Affirmed. 

S.  R.  Hamilly  J.  L.  Price  and  F.  S.  Rowley,  for  appel- 
lant. 

G.  A.  Knight  and  F.  J.  S,  Robinson,  for  appellees. 

Monks,  J. — This  case  was  transferred  from  the  Appellate 
Court  under  clause  two  of  §10,  of  the  act  of  1901,  Acts 
1901,  p.  567,  for  final  determination. 

In  September,  1882,  the  Clay  Circuit  Court,  in  a  pro- 
ceeding brought  for  that  purpose,  under  §§2544-2565  R.  S. 
1881,  adjudged  that  Cassius  E.  Reeves  was  a  person  of  un- 
sound mind  and  incapable  of  managing  his  estate.  The 
record  of  said  cause  in  which  said  Reeves  was  adjudged  a 
person  of  unsound  mind  is  entirely  silent  as  to  the  presence 
of  said  Reeves  in  court,  or  his  appearance  to  said  action,  or 
as  to  any  notice  being  given  to  or  served  upon  him.  At  the 
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same  time  the  court  appointed  Cyrus  Eeeves  guardian  of 
said  Cassius  E.  Beeves  upon  his  giving  bond  as  such  guard- 
ian in  the  sum  of  $100.  On  the  9th  day  of  July,  1886,  said 
Reeves  filed  his  bond  in  said  sum,  which  was  duly  approved. 
On  January  30, 1890,  said  guardianship  trust  was,  by  order 
of  the  court,  stricken  from  the  docket  of  said  court.  After- 
wards, in  May,  1890,  while  the  Clay  Circuit  Court  was  not 
in  session,  the  judge  of  said  court  at  chambers  ordered  that 
said  trust  be  reinstated  upon  the  docket,  and  that  the  bond  of 
the  guardian  of  said  Cassius  E.  Eeeves  be  fixed  at  $25,000, 
and  said  Cyrus  Eeeves  failing  to  give  said  bond  in  the  sum 
of  $25,000,  an  order  of  court  was  made  and  entered  of 
record  removing  him  as  such  guardian,  and  appointing  ap- 
pellee, Frederick  J.  S.  Eobinson,  guardian  of  the  person 
and  estate  of  said  Cassius  E.  Eeeves.  Said  Eobinson  exe- 
cuted his  bond  as  such  guardian  in  the  penalty  of  $25,000, 
which  was  approved,  and  letters  of  guardianship  were  issued 
to  him.  Afterwards,  in  October,  1891,  he  executed  an  addi- 
tional bond  as  such  guardian  in  the  sum  of  $25,000,  which 
was  duly  approved.  Since  said  appointment  said  Eobinson 
has  acted  as  guardian  of  the  person  and  estate  of  said 
Eeeves,  which  estate  is  of  the  probable  value  of  $17,000. 

Appellant,  who  alleges  that  he  is  the  guardian  of  said 
Cassius  E.  Eeeves,  a  person  of  unsound  mind  and  incapable 
of  managing  his  estate,  in  1897  brought  this  action  against 
appellees,  each  of  whom  had  been  respectively  appointed 
guardian  of  the  said  Eeeves  by  the  Clay  Circuit  Court,  as 
heretofore  stated,  to  set  aside  said  appointments,  and  also  to 
set  aside  the  judgment  of  said  court  declaring  that  said  Cas- 
sius E.  Eeeves  was  a  person  of  unsound  mind,  and  incapable 
of  managing  his  own  estate.  It  is  alleged  in  the  complaint 
that  said  Cassius  E.  Eeeves,  at  the  time  said  proceedings 
were  commenced  and  the  judgment  rendered  in  the  Clay 
Circuit  Court,  was  an  inhabitant  of  Vigo  county,  Indiana, 
and  not  of  said  Clay  county ;  that  no  notice  was  ever  given 
said  Eeeves  of  said  proceedings,  by  summons  or  otherwise, 
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and  he  had  no  notice  thereof;  that  he  never  appeared  to  said 
proceeding  in  person  or  by  attorney,  and  was  not  produced 
in  open  court  at  the  trial  of  said  cause,  nor  was  there  any 
entry  of  record  showing  that  the  court  was  satisfied  that  he 
could  not  be  produced  in  court  without  injury  to  his  health. 

It  will  be  observed  that  the  record  of  the  judgment  and 
proceedings  in  the  Clay  Circuit  Court  in  which  said  Reeves 
was  declared  of  unsound  mind  is  entirely  silent  as  to  any 
appearance  of  said  Reeves  thereto,  or  as  to  his  presence  in 
court,  or  as  to  any  notice  being  given  to  or  served  upon  him. 

As  the  Clay  Circuit  Court  is  a  court  of  general  jurisdic- 
tion and  had  jurisdiction  of  the  subject-matter  of  such  pro- 
ceedings, it  will  be  presumed  under  such  circumstances,  as 
against  collateral  attack,  that  it  acquired  jurisdiction  of  the 
person  of  said  Reeves  before  rendering  the  judgment  Grid- 
ley  V.  College,  137  N.  Y.  327,  38  K  E.  321 ;  Kmg  v.  Bell, 
36  Ohio  Sf  460,  470;  Shroyer  v.  Richmond,  16  Ohio  St. 
455,  456;  Hechman  v.  Adams,  50  Ohio  St  305,  315,  318, 
34  N.  E.  155 ;  Bush  v.  Lindsey,  24  Ga.  245,  248,  71  Am. 
Dec.  117;  Warner  v.  Wilson,  4  Cal.  310;  Ockendon  v. 
Barnes,  43  Iowa  615 ;  notes  to  State  v.  Billings,  43  Am.  St 
534-537;  notes  to  Balton  v.  Schriever,  18  L.  R.  A.  242,243 ; 
Woemer^s  Am.  Law  of  Guardianship,  pp.  Ill,  112,  389, 
446,  447 ;  1  Woemer's  Am.  Law  of  Administration,  §145 ; 
Freeman  on  Judgments  (4th  ed.),  §124;  Dequindre  v. 
Williams,  31  Ind.  ^U;  Bruce  v.  Osgood,  164  Ind.  375,  377, 
378,  379;  Cunmngham  v.  Tuley,  154  Ind.  270;  Long  v. 
Ruch,  148  Ind.  74,  78;  Earle  v.  Earle,  91  Ind.  27,  42; 
Clark  V.  Hillis,  134  Ind.  421,  426,  427,  and  cases  cited. 

It  is  a  general  rule  that,  when  want  of  notice  does  not 
afiBrmatively  appear  from  the  face  of  the  record  of  a  court  of 
general  jurisdiction,  the  judgment  is  not  void.  Clark  v. 
Hillis,  134  Ind.  421,  427 ;  Palmerton  v.  Hoop,  131  Ind.  23 ; 
Earle  v.  Earle,  91  Ind.  27.  It  is  evident  that  said  judgment 
of  the  Clay  Circuit  Court  is  not  void,  and  is  not,  therefore, 
subject  to  collateral  attack.    Lee  v.  McClelland,  157  Ind. 
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84,  and  cases  cited.  In  such  a  case,  if  there  was  in  fact  no 
appearance,  and  the  subject  of  the  inquiry  was  not  produced 
in  open  court,  nor  any  notice  given  to  or  served  upon  him, 
and  the  record  is  silent  as  to  such  matter,  although  the  judg- 
ment is  not  subject  to  collateral  attack,  it  may  be  set  aside 
by  the  court  in  which  it  was  rendered  on  the  application  of 
any  person  who  has  the  right  to  be  heard.  Note  to  State  v. 
Billings,  43  Am.  St  534,  536 ;  Oridley  v.  College^  137  K  Y. 
327,  330,  33  N.  E.  321;  Matter  of  Blewitt,  131  K  T.  541, 
30  N.  E.  587.  See,  also,  Dickerson  v.  Davis,  111  Ind,  433, 
435,  436,  437,  438,  and  authorities  cited. 

It  is  insisted  by  appellees  that  this  proceeding  brought  by 
appellant  is  a  collateral  attack  on  said  judgment  of  the  Clay 
Circuit  Court,  and  that  said  judgment  not  being  void,  this 
action  must  fail.  Treating  this  action  as  a  direct  attack  on 
said  judgment  as  claimed  by  appellant,  he  has  no  right  to 
maintain  it.  The  judgment  of  the  Clay  Circuit  Court  de- 
claring said  Reeves  a  person  of  unsound  mind  gave  that 
court  jurisdiction  to  appoint  a  guardian  of  the  person  and 
estate  of  said  Reeves.  §2546  R  S.  1881.  When  Cyrus 
Reeves  was  appointed  such  guardian,  and  executed  his  bond 
as  required,  and  letters  of  guardianship  issued,  he  was  en- 
titled to  the  custody  of  his  ward,  and  such  guardianship  ex- 
tended to  all  the  ward's  property  in  this  State.  §§2512, 
2551  R  S.  1881. 

Even  if  the  removal  of  said  Reeves  as  guardian,  and  the 
appointment  of  Robinson  aa  guardian  in  1890,  were  void, 
the  jurisdiction  would  remain  in  said  court  until  ended  by 
the  death  of  said  ward,  or  his  return  to  sanity  and  the  deter- 
mination of  that  fact  by  the  Clay  Circuit  Court  under  the 
provisions  of  §2773  Burns  1901,  §2553  R.  S.  1881. 

Said  judgment,  not  being  void,  fixed  the  status  of  the  said 
Cassius  E.  Reeves  in  this  State  as  a  person  of  unsound  mind, 
and  incapable  of  managing  his  own  estate,  and  as  one  under 
guardianship,  and  the  same  is  conclusive  until  set  aside. 
Tdhoi  V.  Chamberlain,  149  Mass.  57,  59,  20  K  E.  305,  3 
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L.  R.  A.  254,  256 ;  Leonard  v.  Leonard,  31  Mass.  280,  283, 
284;  Shroyer  v.  Richmond,  16  Ohio  St.  455,  465,  466; 
Woerner's  Am.  Law  of  Guardianship,  446,  447 ;  Hechma/ni 
V.  Adams,  50  Ohio  St.  306,  315,  318,  34  K  E.  155. 

Under  said  judgment,  the  Clay  Circuit  Court  had  exclu- 
sive jurisdiction  of  said  guardianship  until  the  same  was 
vacated  and  set  aside  on  appeal,  or  by  said  court  in  a  pro- 
ceeding brought  for  that  purposa  Woemer^s  Am.  Law  of 
Guardianship,  pp.  386,  446.  So  long  as  said  judgment 
stands  unrevoked,  any  proceeding  under  §§2544-2555  R.  S. 
1881,  in  any  other  county  in  the  State,  as  to  the  unsoundness 
of  mind  of  said  Cassius  E.  Reeves,  which  results  in  either 
the  appointment  of  a  guardian,  or  a  judgment  that  said 
Reeves  was  of  sound  mind,  would  be  void,  and  would  in  no 
way  affect  the  judgment  of  the  Clay  Circuit  Court,  or  its 
jurisdiction  of  said  guardianship.  Cotton  v.  Wolf,  77  Ky. 
238,  246;  7n  re  Gnffith,  84  Cal.  107,  110,  23  Pac.  528,  24 
Pac.  381 ;  1  Thornton  &  Blackledge,  Administration  of  Es- 
tates, 44;  Woerner's  Amer.  Law  of  Guardianship,  p.  386. 
This  is  true  because  the  judgment  of  the  day  Circuit  Court, 
not  being  void,  fixed  the  status  of  said  Reeves  as  a  person  of 
unsound  mind,  and  as  being  a  person  under  guardianship, 
and  that  status  can  only  be  changed  by  the  court  which  ren- 
dered said  judgment  in  a  proper  proceeding.  Moreover, 
there  can  not  be  two  guardianships  of  the  same  person  and 
property  in  this  State  at  the  same  time. 

It  follows  that  the  judgment  in  the  proceeding  in  which 
appellant  was  appointed  guardian  of  said  Reeves,  and  also 
his  appointment  as  such  guardian,  were  void.  He  can  not, 
therefore,  maintain  this  action. 

Judgment  of  the  trial  court  affirmed. 
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State  of  Indiana,  ex  rel.  Mobgan,  v.  Monroe 
County  Council  et  al. 

[No.  19,705.    FUed  Febraary  20,  1902.] 

OotTNTlBS. — Cotmty  CowficU. — Mandamtu. — ^A  petition  for  a  writ  of 
mandate  by  a  oonnty  assessor  to  reqnire  the  connty  council  to 
meet  in  special  session  and  make  an  appropriation  for  the  pay- 
ment of  a  balance  due  him  on  his  salary,  allowed  by  the  county 
commissioners,  and  unpaid,  is  insufficient,  where  it  was  not 
shown  that  an  estimate  had  been  filed  by  such  officer  as  reqnired 
by  the  statute,  or  that  the  council  had  not  in  its  discretion  re- 
duced the  estimate  and  approjyriation  accordingly,  such  officer 
being  entitled  by  statute  to  $3  x>er  day  for  the  time  actually  em- 
ployed in  the  discharge  of  his  duties,    pp.  lOS-lOS, 

Same. — County  Council, — AUoioance  of  Claim  by  County  Commissionen 
for  Which  no  Appropriation  is  Made, — ^Under  §25  of  the  county  and 
township  reform  law  (Acts  1899,  p.  848)  the  mere  fact  that  the 
board  of  county  commissioners  allowed  a  county  assessor's  claim 
for  compensation  does  not  of  itself  bind  the  county  beyond  the 
amount  of  money  which  had  been  jneyiously  appropriated  by  the 
council  for  its  payment,    pp.  106,  106. 

Prom  Monroe  Circuit  Court;   W.  H.  Martin^  Judge. 

Mandamus  by  State  on  relation  of  John  D.  Morgan  to 
compel  the  county  council  of  Monroe  county  to  make 
an  appropriation  of  a  certain  sum  as  compensation  due 
relator  as  county  assessor.  From  a  judgment  for  defend- 
ants, relator  appeals.    Affirmed. 

Seymour  Riddle^  for  appellant. 
Edwin  Corr,  for  appellees. 

JoKDAN,  C.  J. — On  April  5,  1901,  the  relator,  John  D. 
Morgan,  instituted  this  action  to  obtain  a  mandamus  against 
the  Monroe  county  council,  the  auditor,  and  the  board  of 
commissioners  of  said  county  of  Monroe.  The  petition 
alleges  that  on  December  28,  1900,  the  county  was  indebted 
to  the  relator  in  the  sum  of  $117,  as  a  balance  due  on  salary 
as  coimty  assessor  of  said  Monroe  county;  that  on  the  26th 
day  of  November,  1900,  he  filed  his  claim  for  said  amount 
with  the  coimty  auditor,  itemized  and  sworn  to  as  provided 


NOVEMBEK  TEEM,  1901— Vol.  158.        103 
State,  ex  reU,  v.  Monroe  Oonnty  Ooimcil. 

by  law.  It  is  further  charged  that  on  said  28th  day  of  De- 
cember, 1900,  the  board  of  commissioners,  while  in  session, 
duly  allowed  relator's  claim,  and  that  the  same  stands  al- 
lowed and  unpaid,  and  that  no  appeal  has  been  taken  from 
the  decision  of  the  board  making  said  allowance.  Prior  to 
the  commencement  of  this  action,  it  is  alleged  in  the  petition 
that  the  relator  demanded  of  the  Monroe  county  council  that 
it  make  an  appropriation  to  pay  said  claim,  and  that  said 
council  has  at  all  times  refused,  and  still  refuses,  to  make 
the  necessary  appropriation  of  money  out  of  the  county 
treasury,  as  provided  by  law,  for  the  payment  of  said  allow- 
ance or  any  part  thereof ;  that  there  is  now  in  the  treasury  of 
said  county  money  liable  for  the  payment  of  said  claim  as 
allowed,  but  that  no  funds  have  been  appropriated  for  the 
payment  thereof.  The  prayer  of  the  petition  is  for  a  writ 
of  mandate  to  compel  the  county  council  to  make  the  neces- 
sary appropriation,  and  that  Samuel  Kerr,  as  auditor  of 
said  county,  be  commanded  to  convene  said  council  in  spe- 
cial session  for  the  purpose  of  making  said  appropriation, 
etc.  An  alternative  writ  was  issued,  which  commanded  the 
county  auditor  to  convene  the  county  council  in  special  ses- 
sion for  the  purpose  of  making  an  appropriation  for  the  pay- 
ment of  relator's  claim,  and  said  council,  when  assembled, 
was  also  ordered  by  the  writ  to  make  an  appropriation,  or 
that  said  defendants,  on  failure  to  obey  the  command  of  said 
writ,  appear  on  a  day  as  fixed  by  the  court  and  show  cause 
why  they  should  not  comply  with  the  court's  mandate.  The 
defendants  demurred  jointly  and  severally  to  the  petition 
and  alternative  writ  in  question,  for  insuflSciency  of  facts, 
and  their  demurrer  was  sustained,  and,  upon  the  relator  re- 
fusing to  plead  further,  judgment  was  rendered  against  him 
for  costs.  The  ruling  of  the  lower  court  on  this  demurrer  is 
the  error  assigned  in  this  appeal. 

It  is  insisted  by  counsel  for  appellee  that  the  petition 
is  insufficient  to  entitle  the  relator  to  a  writ  of  mandate,  and 
therefore  the  ruling  of  the  court  on  the  demurrer  was  right. 
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Section  7  of  an  act  of  the  legislature  known  as  the  "County 
and  Township  Eeform  Law"  (Acts  1899,  p.  343),  whereby 
a  county  council  is  created  in  each  county  in  this  State,  pro- 
vides that  there  shall  be  a  regular  meeting  of  such  council 
on  the  fir&t  Tuesday  after  the  first  Monday  of  September  of 
every  year,  for  the  purpose  of  fixing  the  rate  of  tax  levy  and 
making  appropriations,  and  further  provides  for  such  spe- 
cial meetings  as  may  be  called  by  the  county  auditor.  Sec- 
tion 16  of  this  act  requires  that  every  county  oflSicer,  before 
the  Thursday  following  the  first  Monday  of  August  of  each 
year,  shall  prepare  an  itemized  estimate  of  the  amount  of 
money  required  for  his  oflSice  for  the  ensuing  year,  etc.  The 
next  section  (17)  provides  "that  every  estimate  required  by 
the  preceding  section  to  be  prepared  by  any  county  officer  of 
money  required  for  his  office  shall  embrace  in  items  separate 
from  each  other,  each  of  the  following  matters :  First.  Sal- 
ary of  the  officer  as  fixed  by  law,  if  payable  out  of  the  county 
treasury ;  if  not,  an  estimate  of  the  number  of  days  or  length 
of  time  of  services  required".  The  relator,  who  is  county 
assessor,  is  a  county  officer  whose  salary  or  compensation  is 
not  a  fixed  or  definite  amount,  but  is  so  much  per  diem  for 
the  number  of  days  actually  employed  by  him  in  the  dis- 
charge of  the  duties  of  his  office.  See,  Acts  of  1895,  p.  207. 
By  the  latter  act  the  compensation  of  county  assessors  is 
fixed  at  $3  per  day  for  the  time  actually  employed  by  them 
in  the  discharge  of  their  duties.  It  is  therein  enacted  that^ 
in  all  counties  having  a  population  of  15,000  and  less  than 
30,000,  as  shown  by  the  United  States  census  of  1890, 
county  assessors  shall  not  charge  or  receive  pay  for  more 
than  180  days.  We  judicially  know  that,  according  to  the 
United  States  census  mentioned  in  the  act,  Monroe  county, 
Indiana,  is  shown  to  have  a  population  of  over  15,000  and 
less  than  30,000 ;  and  hence,  under  that  law,  the  maximum 
time  actually  employed  by  its  county  assessor  in  the  dis- 
charge of  the  duties  of  his  office  in  any  one  year  is  limited 
to  180  days,  and  in  no  event  can  this  limit  be  exceeded. 
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The  petition  does  not  disclose  that  either  the  relator  or  his 
predecessor  complied  with  the  requirements  of  §16,  supra, 
of  the  reform  law,  by  making  an  estimate  of  the  number  of 
days  that  would  be  necessary  for  such  official  to  serve  in  the 
actual  discharge  of  the  duties  of  his  office  during  the  ensuing 
year.  For  aught  appearing  in  the  pleading,  it  may  be  as- 
sumed that  this  duty  was  wholly  neglected,  and  that  no  such 
estimate  was  made  and  presented  to  the  county  council  at  its 
annual  meeting,  thereby  giving  that  body  an  opportunity  to 
make  an  appropriation  for  the  payment  of  the  compensation 
of  the  county  assessor.  Again,  nothing  being  shown  under 
the  facts  to  the  contrary,  we  may  assume  that  if  such  an 
estimate  was  made,  the  county  council,  under  the  particular 
circumstances,  in  the  exercise  of  a  sound  discretionary  power 
with  which  it,  under  the  law,  is  invested,  may  have  reduced 
the  estimate  of  days  as  made  by  the  county  assessor,  and 
made  its  appropriation  accordingly.  If  the  council  at  its 
annual  September  meeting  made  an  appropriation  to  defray 
the  expenses  of  the  assessor's  office,  and  thereafter  an  emer- 
gency arose  for  further  appropriation  for  said  office,  that 
body  might,  when  convened  in  special  session  by  the  county 
auditor,  make  a  further  appropriation,  under  §21  of  the 
act,  on  estimates  prepared  and  presented  as  required  by  said 
section. 

Under  §25  of  the  reform  law,  the  mere  fact,  as  alleged, 
that  the  board  of  commissioners  allowed  relator's  claim  for 
compensation  does  not  of  itself  bind  the  county  beyond  the 
amount  of  money  which  had  been  previously  appropriated 
by  the  council  for  its  payment.  If  the  allowance  made  by 
the  board  of  commissioners,  under  the  circumstances,  is 
legitimate,  and  one  which  the  county  council  was  empowered 
in  the  first  instance  to  make  an  appropriation  for  its  pay- 
ment, then  such  council  can  exercise  such  power  of  appro- 
priation when  the  claim  so  allowed  is,  thereafter,  at  either 
a  regular  or  special  session,  presented  to  it  for  the  purpose 
of  making  the  necessary  appropriation. 
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This  appeal,  to  an  extent  at  least,  under  the  facts,  is  ruled 
by  the  decision  of  this  court  in  the  case  of  State,  ex  rel.,  v. 
Wayne  County  Council,  157  Ind.  356.  Certainly,  under 
the  facts  set  forth  in  his  petition,  the  relator  does  not  show 
that  he  is  entitled  to  any  relief  by  way  of  mandamus.  The 
judgment  is,  therefore,  affirmed.  All  concur,  except  Gillett, 
J.,  absent. 


Bonham,  by  Next  Friend,  t;.   Citizens  Street 
Railroad  Company, 

[No.  19,408.    Filed  Febroary  21,  1W2.  ] 

Street  Railroads. — WUfvl  Injury.— Evidence.— A  judgment  for  de- 
fendant in  an  action  against  a  street  railroad  company  for  wil- 
fully injuring  a  deaf-mute  thirteen  years  of  age,  fit  a  street  croesing, 
will  not  be  reversed  on  the  eyidence,  where  the  motorman  testified 
that  there  were  trees  between  the  sidewalk  and  curb  which  ren- 
dered it  difficult  to  see  a  person  at  the  side  of  the  street ;  that  he 
sounded  the  gong  at  some  distance  from  the  crossing ;  that  he  first 
saw  the  boy  "hopping  along  towards  the  track"  when  the  car 
was  fifteen  or  twenty  feet  from  the  crossing  and  sounded  the  gong 
and  reversed  his  car  as  quickly  as  he  could,  and  that  he  did  not  know 
the  boy  was  deaf,  and  had  no  intention  of  hurting  him.    pp.  107, 108. 

Appeal  and  Error. — Motion  Directing  Verdict. — Record. — ^An  assign- 
ment in  a  motion  for  a  new  trial  tliat  the  court  erred  in  sustain- 
ing a  motion  to  direct  a  verdict  cannot  be  considered  on  appeal 
where  neither  the  motion  or  the  ruling  thereon  nor  the  instruction 
was  incorporated  in  a  bill  of  exceptions  or  made  part  of  the  record 
in  any  other  manner,    pp.  108,  109, 

Street  Railroads. — Change  of  Motive  Power. — Ordinance  Regulating 
Speed.— ApplicabUity.— City  ordinances  adopted  in  1864  and  1876 
regulating  the  rate  of  speed  at  which  a  horse-power  street  car 
company  should  run  its  cars  are  not  applicable  to  the  successor  of 
such  company  oi)erating  its  cars  by  electricity,  although  the  elec- 
tric company  by  the  terms  of  its  franchise  accepted  the  duties  and 
obligations  imposed  upon  its  predecessor,  and  the  court  properly 
excluded  such  ordinances  from  the  evidence  in  an  action  against 
the  latter  company  for  a  mlful  injury,    pp.  109-llS. 

Prom  Marion  Superior  Court ;  J.  L.  MeMasteVj  Judge. 

Action  by  Leon  Bonham,  by  his  next  friend,  against 
the  Citizens  Street  Railway  Company  for  damages  for 
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personal    injuries.     From    a  judgment  for   defendant, 
plaii^tiff  appeals.    Affimud. 

J.  F.  Carson  and  C  N.  Thompson^  for  appellant. 
W.  H.  Latta,  S.  N.  Chambers,  8.  0.  Pickens  and  C.  W. 
Moares,  for  appellee. 

GiLLETT,  J. — The  complaint  in  this  ease  charges,  in  sub-  , 
stance,  that  the  appellee  wilfully  injured  the  appellant  by 
running  an  electric  street  car  against  and  over  him,  while 
he  was  crossing  the  street  car  track  of  appellee  at  a  street 
intersection,  to  appellant's  damage,  etc.  An  issue  was  made 
by  the  filing  of  a  general  denial  to  the  complaint,  and  a  trial 
resulted  in  a  verdict  and  judgment  for  appellee.  The  ap- 
pellant assigns  as  error  that  the  court  below  overruled  his 
motion  for  a  new  trial,  to  which  ruling  he  duly  reserved  an 
exception.  The  first  question  presented  by  the  motion  for  a 
new  trial  is  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. If  the  verdict  had  resulted  in  favor  of  the  plaintiff 
below,  and  if  the  defendant  below  was  questioning  its  suffi- 
ciency as  against  it,  it  is  evident  that  a  very  different  ques- 
tion would  be  presented  for  our  consideration.  It  may  be 
conceded,  but  we  do  not  decide,  that  there  was  sufficient  evi- 
dence to  have  warranted  a  verdict  for  the  appellant;  but  the 
question  before  us  now  is  whether  the  jury  might,  under  the 
evidence,  have  found  in  favor  of  the  appellee. 

The  appellant,  at  the  time  of  his  injury,  was  a  deaf-mute, 
thirteen  years  of  age.  He  was  injured  while  crossing  appel- 
lee's track  at  a  street  intersection.  According  to  the  evi- 
dence of  the  motorman,  it  was  dark  at  the  time,  and  the  arc 
light  that  was  upon  one  of  the  street  intersection  comers  was 
not  burning ;  there  were  trees  between  the  sidewalk  and  the 
curb  that  made  it  difficult  to  see  whether  a  person  was  at  or 
near  the  side  of  the  street.  The  head-light  upon  his  car  also 
tended  to  obscure  his  view  of  the  street,  except  in  front  of 
him.  He  sounded  the  gong  at  some  distance  from  the  cross- 
ing. His  car  was  running  ten  or  twelve  miles  an  hour.  He 
first  perceived  the  boy  when  his  car  was  from  fifteen  to 


108  SUPREME  COUET  OF  INDIANA, 

Bonham  v.  Citizens  St.  E.  Oo. 

twenty  feet  from  the  street  intersection.  At  that  time  the 
boy  was  about  half  way  between  the  curb  line  and  the  street, 
and  "he  was  skipping  and  hopping  along  towards  the  track, 
like  a  boy  does."  The  motorman  further  testified  that  as 
soon  as  he  saw  the  boy  he  sounded  the  gong:  louder,  and  re- 
versed his  ear  as  quickly  as  he  could ;  that  he  did  not  know 
the  boy,  and  did  not  know  that  he  was  deaf,  and  that  he  had 
no  intention  of  hurting  him.  In  material  particulars  the 
motorman's  testimony  is  corroborated  by  that  of  the  con- 
ductor. An  unprejudiced  jury  would  likely  refuse  to  find 
a  verdict  upholding  an  allegation  of  wilfulness  in  a  case  of 
this  kind,  unless  the  evidence  was  quite  persuasive  that  such 
allegation  was  true.  The  jury  was  justified  in  finding  as  it 
did  if  its  members  gave  credence  to  the  testimony  of  the 
motorman  and  the  conductor.  In  many  particulars  these 
witnesses  are  disputed  by  other  witnesses,  but  we  cannot,  of 
course,  weigh  conflicting  evidence  on  appeal. 

The  second  assigned  ground  for  a  new  trial, — that  the 
verdict  of  the  jury  is  contrary  to  law, — has  not  been  argued. 

The  third  ground  for  a  new  trial  is  in  the  following 
words:  "That  the  court  erred  in  sustaining  defendant's 
motion  for  an  order  or  instruction  of  the  court  directing  the 
jury  to  return  a  verdict  for  defendant."  The  transcript  of 
the  clerk  recites  that,  after  the  introduction  of  all  of  the 
evidence,  the  appellee  filed  a  motion  that  the  court  direct 
the  jury  to  find  a  verdict  in  its  favor;  that  the  court  sus- 
tained such  motion,  to  which  ruling  the  appellant  excepted, 
and  was  given  thirty  days  in  which  to  make  and  file  his  bill 
of  exceptions ;  and  the  clerk  further  recites  in  his  transcript 
that  the  court  did  so  instruct  the  jury.  Neither  appellee's 
said  motion,  nor  the  ruling  thereon,  nor  the  said  instruction, 
was  incorporated  in  a  bill  of  exceptions,  general  or  special, 
and  the  motion,  ruling  and  instruction  were  not  made  a  part 
of  the  record  in  any  other  manner  known  to  the  civil  code. 
It  is  well  settled  that  a  cause  assigned  for  a  new  trial  will 
not  be  taken  as  true,  unless  the  fact  is  made  to  appear  in  an 
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appropriate  manner;  and,  as  the  appellee  urges  that  the 
matter  upon  which  the  third  ground  for  a  new  trial  is  based 
is  not  presented  by  the  record,  we  are  compelled  to  hold  that 
the  record  does  not  show  that  the  motion  was  made  or  sus- 
tained, or  that  the  instruction  complained  of  was  given. 

The  last  ground  for  a  new  trial  is  based  on  the  rulings  of 
the  court  in  excluding  from  the  evidence  certain  ordinances 
of  the  city  of  Indianapolis.  The  first  ordinance  offered  in 
evidence,  and  excluded  by  the  court  below,  was  an  ordinance 
of  said  city  approved  January  18,  1864,  granting  to  appel- 
lee's predecessor  in  title  a  franchise  for  the  construction  and 
operation  of  a  street  railroad  upon  the  street  where  the  acci- 
dent occurred  and  upon  other  streets.  Appellant's  counsel 
state  in  their  brief  that  the  purpose  of  offering  said  ordi- 
nance was  to  get  before  the  jury  that  portion  of  section  12 
thereof  relative  to  a  speed  restriction.  Said  section  contains 
the  following  provisions:  "The  cars  or  carriages  shall  be 
run,  upon  and  along  the  tracks  of  such  railways,  in  conform- 
ity with  the  following  rules  and  regulations:  First.  No 
cars  shall  be  drawn  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  Second.  While  the  cars  are  turning  the  comers, 
from  one  street  to  another,  the  horses  or  mules  shall  not  be 
driven  faster  than  a  walk.  *  *  *  Fourth.  No  car  shall 
be  left  or  remain  standing  on  any  street,  at  any  time,  unless 
the  same  is  attached  to  a  team  and  is  waiting  for  passen- 
gers. *  *  *  Eleventh.  No  car  shall  remain  standing 
at  any  station  more  than  ten  minutes,  except  at  stations  for 
watering  the  horses  or  mules."  The  second  ordinance  offered 
in  evidence  was  adopted  August  14,  1876,  and  it  purports 
to  be  an  amendment  of  said  section  twelve.  It  is,  in  reality, 
a  reenactment  of  said  section,  except  that  it  adds  a  subdi- 
vision of  the  section,  prohibiting  the  stopping  of  cars  at  cer- 
tain points  "for  the  purpose  of  changing  the  horses  or  mules 
from  one  end  of  the  car  to  the  other,"  and  adds  a  penalty 
for  the  violation  of  the  section.  The  third  ordinance  offered 
in  evidence  was  a  confirmation  of  the  sale  of  the  rights,  priv- 
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ileges,  and  franchises  by  the  corporation  mentioned  in  said 
first  ordinance  to  appellee,  and  it  is  provided  in  said  third 
ordinance  that  said  confirmation  is  "subject  to  all  of  the 
duties,  conditions,  and  obligations  heretofore  imposed  and 
now  resting*'  on  said  grantor  company.  There  is  attached 
to  said  ordinance,  as  set  out  in  the  bill  of  exceptions,  a  certi- 
fied copy  of  what  purports  to  be  a  resolution  of  the  board 
of  directors  of  said  appellee,  accepting  said  ordinance. 

Upon  the  question  aa  to  the  admissibility  of  these  ordi- 
nances, appellant's  counsel  say,  in  part:  "Undoubtedly, 
when  appellee  ran  this  car  at  a  speed  of  eighteen  or  twenty 
miles  per  hour  against  appellant,  it  was  a  lawbreaker,  and 
that  fact  was  a  competent  one  to  go  to  the  jury  as  tending 
in  some  degree  to  show  the  wilful  intent  of  appellee  to  injure 
appellant."  The  violation  of  an  ordinance  may  be  evidence 
of  negligence,  but  it  is  unnecessary  to  decide  whether  the 
violation  of  an  ordinance  may  be  evidence  of  wilfulness,  for 
we  have  reached  the  conclusion  that  the  ordinances  in  ques- 
tion were  inapplicable  to  the  case  on  trial.  The  last  ordi- 
nance did  not  create  any  new  duty,  for  it  but  obligated  the 
appellee  to  observe  such  duties,  conditions,  and  obligations 
as,  at  the  time  of  its  enactment,  were  obligatory  upon  the 
appellee's  predecessor.  So  far  as  the  record  shows,  there 
had  been  no  attempt  upon  the  part  of  the  common  council  of 
Indianapolis  to  regulate  the  speed  of  street  cars  operated  in 
said  city  since  August  14,  1876.  Of  course,  it  is  well  set- 
tled^ where  a  foreign  statute  or  an  ordinance  is  once  shown 
to  exist,  that  its  continued  existence  will  be  presumed,  if 
nothing  is  shown  to  the  contrary.  Cochran  v.  Ward,  5  Ind. 
App.  89,  51  Am.  St.  229 ;  Bush  v.  Gamer,  73  Ala.  162 ;  In 
re  Hus8, 126  K  Y.  537,  27  K  E.  784, 12  L.  R.  A.  620 ;  St. 
Louis,  etc.,  B.  Co.  v.  Eggmarm,  161  111.  155,  43  K  E.  620. 
The  question  here,  however,  is  not  whether  the  ordinance  is 
in  force,  but  whether  it  is  applicable.  There  was,  and  is, 
no  claim  made  by  appellant,  upon  the  evidence  or  otherwise, 
that  appellee  was  not  entitled  to  use  electricity  as  a  motive 
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power,  and,  as  the  court  knows  judicially  that  within  fifteen 
years  last  past  electricity  has  become  the  ordinary  motive 
power  that  is  used  in  the  propulsion  of  street  cars,  we  feel 
justified  in  holding  that,  prima  facie,  the  appellee  was  right- 
fully entitled  to  use  electricity  for  that  purpose.  Assuming 
then  the  rightfulness  of  appellee^s  action  in  that  particular, 
can  it  be  said  that  said  speed  ordinances  were  violated  by 
appellee  upon  the  occasion  in  question  ?  Frankness  requires 
the  admission  that  every  ordinance  reasonably  limiting  the 
rate  of  speed  of  street  cars  upon  public  streets  does  have  the 
same  tendency  to  protect  persons  in  the  lawful  use  that  they 
may  make  of  the  streets.  We  know,  however,  that,  after  the 
advent  of  electricity  as  a  motive  power  for  street  cars,  such 
carrier  corporations  granted  the  demands  of  the  public  for 
swifter  transit,  and  that,  by  extending  their  lines  into  what 
was  before  suburban  territory,  such  corporations  have  caused 
the  environs  of  cities  to  expand  imtil  populous  residence  dis- 
tricts have  sprung  up  at  distances  so  great  from  the  business 
portions  of  such  cities  as  now  to  be  practically  inaccessible, 
if  there  were  an  enforced  return  to  the  rate  of  speed  that 
obtained  in  the  operation  of  street  cars  twenty  years  ago. 
At  the  same  time,  while  it  is  undeniable  that  the  increased 
rate  of  speed  at  which  street  cars  are  now  propelled  has  had 
a  tendency  to  increase  the  peril  to  life  and  limb  and  prop- 
erty upon  the  street,  yet  that  tendency  has  been  in  some 
measure  neutralized  by  the  greater  care  that  the  public  now 
generally  exercise  in  going  upon  or  along  street  car  tracks. 

The  question  as  to  the  maximum  rate  of  speed,  at  which 
street  cars  shall  be  permitted  to  be  propelled  along  the  streets 
of  a  city,  is,  in  the  first  instance,  at  least,  a  legislative  ques- 
tion, and  it  is  evident  that  the  new  factors  that  we  have  sug- 
gested could  scarcely  fail  to  receive  due  consideration  in 
enacting  a  new  ordinance.  We  are  not  called  upon  to,  and 
do  not,  condemn  the  speed  ordinances  in  question,  as  unrea- 
sonable ;  but  we  point  to  the  above  considerations  as  mani- 
festing the  fact  that  said  ordinances  axe  inapplicable,  be- 
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cause  almoet  every  material  condition  is  now  different  from 
what  it  was  at  the  time  of  the  adoption  of  such  ordinances. 
If  this  court  should  hold,  as  it  has,  that  a  bicycle  is  a  vehicle, 
and  that,  as  such,  it  should  not  be  used  upon  the  sidewalk, 
it  would  only  be  applying  an  old  and  applicable  doctrine  to 
meet  a  recognized  mischief.  As  a  general  rule,  like  reason 
makes  like  law,  and  the  principle  upon  which  a  law  is  based 
is  ordinarily  comprehensive  enough  to  meet  new  and 
changed  conditions  if  the  old  reason  still  calls  for  its  appli- 
cation. Notwithstanding  tlie  intervention  of  many  years 
since  a  statute  was  enacted,  or  an  ordinance  was  adopted, 
we  may  be  able  to  say  that  the  statute  or  ordinance  is  still  a 
manifestation  of  the  legislative  will  as  applied  to  a  particu- 
lar case ;  bufr  when  substantially  new  factors  enter  into  the 
problem  as  to  what  the  written  law  ought  to  be,  as  applied 
to  a  particular  case,  then  the  courts  can  no  longer  treat  the 
statute  or  ordinance  as  an  expression  of  the  legislative  pur- 
pose as  applied  to  that  case. 

For  the  protection  of  life  and  limb  and  property  upon  its 
streets,  the  city  of  Indianapolis  has  been  delegated  a  part  of 
the  police  power  that  inheres  in  the  State.  That  power  the 
city  can  not  alienate,  even  by  express  contract.  There  is, 
therefore,  no  force  in  the  argument  that  the  appellee  ought 
not  to  enjoy  its  franchise  without  complying  with  that  por- 
tion thereof  that  fixed  a  maximum  rate  of  speed.  The  city 
has  at  all  times  had,  and  still  has,  the  authority  to  enact  a 
reasonable  speed  ordinance. 

In  Thompson  v.  Citizens  8t  R.  Co.,  152  Ind.  461,  this 
court  expressed  a  doubt  as  to  the  application  of  the  ordi- 
nances of  1864  and  1876  to  a  street  railway  operated  by 
electricity ;  but  the  question  was  not  decided,  as  it  was  un- 
necessary to  do  so.  In  this  case,  however,  the  question  is 
presented,  and  we  cannot  avoid  the  ruling  that  said  ordi- 
nances are  inapplicable  under  such  circumstances. 

The  trial  court  properly  sustained  appellee's  objections  to 
the  ordinances  offered  in  evidence. 


NOVEMBER  TERM,  1901— Vol.  158.        113 
Huntington  County,  etc. ,  Assn.  v.  Fnlk. 

We  have  now  considered  all  questions  that  arise  upon  the 
record,  and  we  perceive  no  available  error  therein. 
Judgment  affirmed. 


Huntington  Cotjnty  Loan  and  Savings  Asso- 
ciation V.  FULK. 
[No.  19,553.    FUed  February  25,  1902.] 

BuiiaDiNa  AND  Loan  Associations.— IJeccwers.— The  statute  con- 
oeming  building  and  loan  associations  makes  full  provisions  for 
actions  to  dissolve  such  associations,  and  the  appointment  of  a 
receiver  for  an  association,  at  the  suit  of  a  stockholder,  without 
the  recommendation  of  the  Auditor  of  State,  is  in  violation  of 
the  statute,  and  unauthorized. 

From  Huntington  Circuit  Court ;  J".  C.  BranyaUy  Judge. 

Action  by  Mary  E.  Fulk  against  the  Huntington  County 
Loan  and  Savings  Association.  From  an  order  appoint- 
ing a  receiver,  defendant  appeals.    Reversed. 

U.  S.  Lesh  and  E.  Leshy  for  appellant. 

M,  L.  SpenceTy  W.  A.  Branyan  and  H.  B.  Spencer^  for 
appellee. 

Monks,  J. — This  is  an  appeal  from  an  interlocutory  or- 
der appointing  a  receiver,  made  in  vacation  on  application  of 
appellee.  It  appears  from  the  record  that  appellee  was  the 
holder  of  twelve  "prepaid"  shares  of  the  capital  stock  in 
appellant  association,  and  brought  this  action  to  recover  the 
amount  thereof,  and  for  the  appointment  of  a  receiver  to 
sell  the  property  of  said  association,  collect  and  convert  its 
assets  into  cash,  pay  its  debts,  and  distribute  the  remainder 
to  the  shareholders. 

It  is  alleged  that  the  appellant  association  is  insolvent, 
and  there  is  a  general  allegation  of  mismanagement.  The 
remedy  sought  is  a  dissolution  of  the  corporation,  and  a 
distribution  of  its  assets  among  the  shareholders.  The  com- 
plaint was  filed  on  December  17,  1900,  and  summons  issued 
returnable  on  January  14, 1901.  Said  summons  wa«  served 
Vol.  158—8 
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on  December  18, 1900,  on  which  day,  in  vacation,  the  judge 
of  the  court  below  appointed  a  receiver  for  said  association 
without  notica  On  December  20th,  on  appellant's  motion, 
the  appointment  of  said  receiver  was  set  aside  and  vacated. 
By  agreement  of  the  parties,  the  application  for  the  appoint- 
ment of  a  receiver  was  set  for  hearing  on  December  22nd,  at 
2  o'clock  p.  m.  The  parties  appeared  by  counsel  on  said 
day  before  the  judge  of  said  court  in  vacation,  and  said  ap- 
plication was  heard,  and  on  December  31st  the  judge  of  said 
court  granted  said  application  and  appointed  a  receiver. 

On  December  19th,  before  the  appointment  of  said  re- 
ceiver, the  board  of  directors  of  appellant  association 
adopted  a  resolution,  under  §4463h  Burns  1901,  §3406g 
Homer  1901,  declaring  the  intention  of  said  association  to 
go  into  liquidation  and  discontinue  business,  and  filed  a 
copy  thereof  in  the  oflSce  of  the  Auditor  of  State,  and  said 
Auditor,  on  December  20,  1900,  issued  a  certificate  reciting 
the  filing  of  said  resolution,  and  that  said  association  was  in 
liquidation. 

Courts  of  equity  have  no  power  to  dissolve  an  insolvent 
corporation  and  wind  up  its  affairs  in  the  absence  of  an 
express  statute.  Supreme  Sitting,  etc.,  v.  Baker,  134  Ind. 
293,  309 ;  High  on  Receivers  (3rd  ed.),  §288 ;  Beach  on  Re- 
ceivers (Aid.  ed.),  §425;  Gluck  &  Becker  on  Receivers  of 
Corp.  (2nd  ed.),  §17.  It  has  been  held  that  the  fifth  clause 
of  §1236  Burns  1901,  §1222  R.  S.  1881,  and  Horner  1901, 
does  not  give  such  jurisdiction  to  the  courts  of  this  State. 
Supreme  Sitting,  etc.,  v.  Baker,  134  Ind.  293,  309-314. 

We  think,  however,  that  the  statutes  concerning  building 
and  loan  associations  make  full  provision  for  actions  to 
dissolve  such  associations,  and  for  winding  up  their  busi- 
ness, and  for  a  distribution  of  their  assets. 

Building  and  loan  associations  in  this  State  ^re  created 
by  statute,  and  their  manner  of  organization  and  method  of 
transacting  business  are  prescribed  by  statute.  They  are 
subject  to  the  supervision  and  control  of  the  Auditor  of 
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State  to  a  certain  extent.  §§4463h,  4476-4483  Burns  1901, 
§§3406h,  3420hh-3420oo  Horner  1901.  Such  associations 
are  required  to  file  with  the  Auditor  of  State  a  verified 
Btatement  each  year  of  their  condition.  §§4464,  4476 
Bums  1901,  §§3420v,  3420hh  Homer  1901. 

Section  4477  (3420ii),  mpra,  provides  that  "If  it  ap- 
pears from  any  such  statement  that  such  *  *  *  asso- 
ciation *  *  *  is  doing  an  illegal  or  unsafe  business, 
thfe  Auditor  of  State  may  make,  or  cause  to  be  made,  under 
the  provisions  of  this  act,  an  examination  into  the  affairs 
of  such  *  *  *  association  *  *  *  ;  or  when, 
upon  petition  of  any  shareholder  or  shareholders,  setting 
forth    that    such    petitioner    or    petitioners    believe    said 

*  *  *  association  *  *  *  to  be  conducting  its 
business  contrary  to  law,  or  that  its  affairs  are  in  an  un- 
sound condition,  or  that  they  believe  any  of  its  statements 
are  not  correct,  then  said  Auditor  of  State  shall  make,  or 
cause  to  be  made,  an  examination  into  the  affairs  of  auch 

*  *  *  association  *  *  *  :  Provided,  that  any 
such  shareholder  or  shareholders,  before  such  Auditor  shall 
make  such  examination,  shall  file  with  such  Auditor  a  bond 
to  his  approval,  conditioned  if  such  examination  shall  dis- 
close that  such  *  *  *  association  *  *  *  so  ex- 
amined is  doing  a  lawful  business,  then  such  shareholder 
or  shareholders  will  pay  all  costs  of  such  examination  as  are 
hereafter  provided  for  in  this  section.  Such  examination 
shall  be  full  and  complete,  and  in  making  the  same  the 
examiner  may  put  any  officer  of  any  such  *  *  *  asso- 
ciation *  *  *  or  any  other  person  under  oath  to  an- 
swer truthfully  any  questions  that  may  be  asked  them ;  and 
all  books,  papers  and  records  of  such  *  *  *  associa- 
tion ♦  *  *  and  all  securities  held  by  it,  shall  be  sub- 
ject to  his  inspection." 

If  the  Auditor  of  State,  or  the  inspector  appointed  by 
him,  find  such  association  conducting  its  business,  in  whole 
or  in  part,  contrary  to  law,  or  that  such  association  is  fail- 
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ing  to  comply  with  the  law,  he  is  required  to  notify  the 
board  of  directors  thereof  in  writing;  and  if,  after  thirty 
days,  such  illegal  practices  or  failure  to  comply  with  the 
law  continues,  he  shall  report  to  the  Attorney-General, 
whose  duty  it  is,  on  such  notice,  to  bring  the  proper  pro- 
ceedings in  court  to  revoke  the  charter  of  such  association. 
§4478  Bums  1901,  §3420jj  Homer  1901.  Should  the 
Auditor  or  said  inspector  find,  upon  examination,  that  the 
affairs  of  any  such  association  are  in  an  unsound  condition, 
and  that  the  interests  of  the  public  demand  the  dissolution 
of  such  association  and  the  winding  up  of  its  business,  he 
shall  so  report  to  the  Attorney-General,  who  is  required  to 
institute  proceedings  for  that  purpose.  §4479  Bums  1901, 
§3420kk  Homer  1901.  The  failure  to  make  the  report  re- 
quired by  said  act  is  punishable  by  fine,  and  it  is  made  the 
duty  of  the  Auditor  to  notify  the  president  and  secretary  of 
such  association  of  such  failure,  and  if  the  report  is  not  filed 
within  thirty  days  thereafter,  it  is  the  duty  of  the  Auditor 
to  examine  said  association,  as  provided  in  §4477  (3420ii)^ 
supra.  The  refusal  of  such  association  to  permit  the  exam- 
ination of  its  affairs,  as  provided  in  said  act,  is  made  a  suffi- 
cient cause  for  winding  up  its  affairs,  as  provided  in  §4479, 
3420kk  supra.  The  Auditor  is  required  annually  to  com- 
pile and  publish  said  annual  reports  in  his  annual  report 
to  the  Governor.  §4482  Bums  1901,  §3420nn  Homer 
1901.  The  Auditor  of  State  is  ex  officio  building  associa- 
tion inspector,  and  is  charged  by  law  with  the  execution  of 
the  laws  relating  to  said  associations,  and  is  authorized  to 
appoint  a  deputy  building  association  inspector.  §4483 
Bums  1901,  §3420oo  Homer  1901. 

It  is  evident  from  the  provisions  of  the  statute  concern- 
ing building  and  loan  associations  that  the  legislature  has 
not  only  intended  to  guard  the  interests  of  the  stockholders, 
but  the  interests  of  the  public ;  and  it  is  the  duty  of  the  Aud- 
itor of  State  to  see  that  said  associations  comply  with  the 
law,  and  conduct  their  business  in  a  proper  manner.     It 
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would  seem,  therefore,  that  the  shareholder's  remedy,  when 
he  seeks  a  dissolution  of  an  association  and  the  winding  \ip 
of  its  business,  is  to  petition  the  Auditor  of  State  for  an 
examination  of  such  association,  and  file  tlie  bond  as  re- 
quired by  §4477  (3420ii),  supra.  If  the  examination  dis- 
closes that  the  association  is  conducting  its  business,  in 
whole  or  in  part,  contrary  to  law,  or  has  failed  to  comply 
with  the  law,  and,  after  notice,  the  association  continues 
such  illegal  practice  or  failure  to  comply  with  the  law,  it 
becomes  the  duty  of  said  Auditor  to  notify  the  Attorney- 
General,  who  is  required  to  commence  proceedings  to  revoke 
the  charter  of  such  association;  and  if  such  examination 
shows  that  the  affairs  of  such  association  are  in  an.  unsound 
condition,  and  that  the  interests  of  the  public  demand  the 
dissolution  of  such  association,  and  the  winding  up  of  the 
business,  the  said  Auditor  must  so  report  to  the  Attorney- 
General,  who  is  required  to  commence  proper  proceedings 
for  that  purpose.  Such  is  the  remedy  provided  by  statute. 
In  the  state  of  Maine  an  officer  known  as  a  "b^nk  exam- 
iner'' is  given  power  to  examine  loan  and  building  associa- 
tions, and  to  bring  suits  for  injunction  and  receivers,  and 
to  wind  up  the  affairs  of  such  associations.  In  Ulmer  v. 
Falmouth,  etc.,  Assn,  93  Me.  302,  it  was  said  concerning 
said  statute :  "The  statute  points  out  the  conditions  under 
which  the  intervention  of  the  court  may  be  obtained,  and 
the  officer  by  whom  the  machinery  of  litigation  may  be  set 
in  motion.  It  suggests  no  other  way.  And  it  is  the  opinion 
of  the  court  that  it  was  the  intention  of  the  legislature,  as 
expressed  in  the  statute,  that  the  power  of  invoking  the  in- 
terference of  the  court  should  be  vested  in  the  bank  exam- 
iner alone,  and  that  he  only  may  pray  for  an  injunction  and 
a  receiver.  It  is  to  be  observed  that  these  institutions  pos- 
sess a  public  character,  and  it  is  for  the  interest  of  the  pub- 
lic, not  only  that  they  shall  be  subjected  to  judicial  investi- 
gation when  they  ought  to  be,  but  also  that  they  shall  not 
be  so  subjected  when  they  ought  not  to  be.    Unusual  means 
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are  placed  in  the  hands  of  the  bank  examiner  to  ascertain 
their  condition,  and  it  can  not  be  presumed  that  he  will  fail 
to  act  in  a  proper  case.  If  one  shareholder  may  maintain  a 
bill,  so  may  every  other.  There  is  no.  limit.  To  subject  loan 
and  building  associations  to  vexatious,  harrassing,  and  ex- 
pensive litigation  caused  by  the  suit  of  possibly  multitudin- 
ous shareholders  who  may  be  dissatisfied,  with  or  without 
reason,  would  greatly  impair  their  usefulness,  if  not  im- 
peril their  existence."  See,  also,  Lowery  v.  State  Life  Ins. 
Co,,  163  Ind.  100,  and  cases  cited. 

Moreover,  on  December  31,  1900,  when  the  court  below 
made  the  interlocutory  order  appointing  a  receiver  in  this 
case,  the  appellant  association  had  gone  into  liquidation, 
under  §8  of  the  act  1899  (Acts  1899,  p.  84,  §4463h  Burns 
1901,  §3406g  Homer  1901),  which  expressly  provides  that 
proceedings  for  the  appointment  of  a  receiver  for  an  asso- 
ciation in  liquidation  shall  not  be  entertained  by  any  court 
except  upon  the  written  recommendation  of  the  Auditor  of 
State,  after  he  has  investigated  its  affairs  pursuant  to  the 
provisions  of  existing  laws.  There  being  *no  evidence  in 
the  record  showing  that  the  Auditor  of  State  made  the 
written  recommendation  required  by  said  section,  the  ap- 
pointment of  the  receiver  was  in  violation  of  the  statute  and 
unauthorized. 

It  is  immaterial  that  the  association  went  into  liquidation 
after  the  commencement  of  the  action.  If  the  association  is 
in  liquidation  when  the  appointment  is  to  be  made,  it  can 
only  be  made  by  the  court  upon  the  written  recommenda- 
tion of  the  Auditor  of  State,  as  provided  in  said  section. 

The  interlocutory  order  appointing  a  receiver  is,  there- 
fore, reversed. 
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Applegate  v.  State  op  Indiana,  ex  eel. 
Bowling,  Assessor. 

[No.  19,457.    Filed  Febrnary  26,  1002.  ] 

Taxation.— ^ramtnofum  of  Bank  AocourU.-^A  oonnty  asseesor  is  not 
entitled  nnder  $8444  Bums  1894  to  examine  the  aoconnts  of  any 
bank  depositor  regardless  of  the  question  whether  the  dei>ositor 
is  required  to  pay  taxes  in  this  State,    p,  196, 

Samb. — Examination  of  Bank  Account. — Mandamus, — Sufficiency  of  Pe- 
tition,— ^A  petition  by  the  State  on  the  relation  of  the  county  as- 
sessor for  a  writ  of  mandate,  under  §8444  Bums  1894,  to  compel  a 
bank  to  permit  relator  to  examine  its  books  for  the  purpose  of 
obtaining  information  to  enable  him  properly  to  discharge  his 
duty  as  such  officer  must  allege  that  some  taxpayer  who  was  a 
dei>ositor  in  the  bank  at  such  time  had  failed  to  make  a  proper 
return  for  taxation  of  all  of  his  money  so  on  deposit,  or  that  the  re- 
lator had  just  cause  to  believe  that  he  had  not  done  so.  pp,  125, 1^. 

From  Harrison  Circuit  Court ;  C  W.  Cooky  Judge. 

Mandamus  by  the  Btate  on  the  relation  of  Daniel  J. 
Bowling,  county  asseBsor,  against  George  W.  Applegate 
as  president  of  a  bank  to  compel  such  bank  to  allow  re- 
lator as  Buch  taxing  officer  to  inspect  its  books.  From 
an  order  granting  the  writ,  defendant  appeals.    Reversed. 

G.  W.  Self  J  M.  W.  Funky  W.  Ridley  ^  J.  G.  WiUiams  and 
J.  71  Dye,  for  appellant. 

W.  T.  Zenovj  C.  C.  Jordan,  R.  8.  Kirkham,  W.  L.  Tay- 
lor, Attorney-General,  Merrill  Moored  and*  C.  C.  Hadley, 
for  appellee. 

GiLLETT,  J. — This  action  is  a  proceeding  in  mandamus 
instituted  in  the  court  below  against  appellant  and  others 
by  appellee's  relator,  who  was,  at  the  time  of  the  commence- 
ment of  this  action,  and  during  its  continuance  in  the  court 
below,  the  county  assessor  of  Harrison  county,  Indiana. 
The  judgment  ordering  the  peremptory  writ  to  issue,  was 
awarded  only  as  against  George  W.  Appl^ate,  and  he  is 
therefore  the  sole  appellant. 
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The  petition  for  the  alternative  writ  sufficiently  al- 
lies the  official  capacity  of  the  relator  at  the  time  the 
action  was  commenced  and  for  more  than  two  years  im- 
mediately prior  thereto.  Relator  further  alleges  in  his 
petition  that  appellant  and  the  other  former  defend- 
ants hereto  were,  at  the  time  of  the  commencement  of 
this  action,  and  for  more  than  three  years  then  last 
past  had  been,  conducting  a  general  banking  business, 
as  partners,  in  said  county;  that  the  appellant  was  the 
president  of  said  banking  firm ;  that  on  the  1st  day  of  April, 
1898,  and  on  the  1st  day  of  April,  1899,  said  firm  had  and 
held  on  deposit  in  its  bank  as  aforesaid  sums  of  money  in 
excess  of  $130,000  belonging  to  divers  citizens  and  taxpay- 
ers of  said  county,  but  that  the  particular  amount  of  each 
deposit  was  unknown  to  the  relator ;  that  said  firm  keeps  a 
record  in  its  office  of  the  names  of  each  of  said  depositors 
and  of  the  amounts  of  their  respective  deposits;  that  the 
appellant,  as  said  president,  was  the  custodian  of  said  rec- 
ord. The  petition  then  proceeds  as  follows :  "Your  relator 
further  avers  that  under  the  law  of  the  State  of  Indiana,  as 
such  county  assessor,  in  his  official  capacity,  he  is  required, 
for  the  purpose  of  properly  listing  and  assessing  property 
for  taxation  and  equalizing  and  collecting  the  taxes  due 
thereon,  to  have  an  inspection  and  examination  of  the  rec- 
ords of  all  public  officers  and  the  books  and  papers  of  all 
corporations  and  taxpayers  of  this  State,  for  the  purpose 
of  obtaining  information  to  enable  him  properly  to  dis- 
charge his  duties  as  such  officer,  and  to  give  such  informa- 
tion as  he  may  acquire,  in  reference  to  the  concealment  of 
property  from  taxation  by  any  person  or  corporation  con- 
templated in  the  law,  to  the  county  auditor.  Auditor  of  State, 
and  to  the  boards  of  review  or  tax  commissioners ;  that,  in 
the  absence  of  an  inspection  and  examination  of  the  books 
and  papers  of  the  defendant  banking  partnership,  he  is 
without  the  means  to  acquire  accurate  and  reliable  data  and 
information  respecting  the  names  and  amounts  of  the  vari- 
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0U8  and  divers  persons  and  taxpayers  who  were  and  are 
depositors  in  the  defendants^  bank  on  the  1st  day  of  April, 
1898,  and  the  1st  day  of  April,  1899,.  and  is  therefore  un- 
able to  perform  his  oflScial  duties  without  an  inspection  and 
examination  of  said  books  and  papers ;  that  with  a  view  to 
the  discharge  of  his  official  duties,  and  in  pursuance  of  the 
requirements  of  law  in  that  behalf  made  and  provided,  he 
did,  on  the  6th  day  of  September,  1899,  at  the  ojSSce  of  said 
banking  partnership,  and  during  business  and  banking 
hours,  request  and  demand  of  George  W.  Applegate,  the 
chief  aflScer  and  president  of  said  banking  firm,  and  in  the 
possession  and  control  of  said  books,  the  right  and  privilege 
of  an  inspection  and  examination  of  the  books  and  papers 
of  said  banking  partnership  at  such  time  as  might  be  most 
convenient  to  said  bank  and  the  officers  thereof,  for  the  pur- 
pose of  obtaining  information  to  enable  him  properly  to  list 
and  assess  the  moneys  of  depositors  had  and  held  by  them 
on  the  1st  day  of  April  of  the  years  1898  and  1899,  for  tax- 
ation and  equalizing  and  collecting  the  taxes  due  thereon, 
as  provided  by  law ;  that  said  banking  partnership,  by  and 
through  its  chief  officer  and  president,  declined,  refused, 
and  objected  to  granting  such  right,  inspection,  and  exam- 
ination and  wholly  refused  to  permit  your  relator,  as  such 
county  assessor,  in  his  official  capacity,  to  see,  inspect,  or 
examine  such  books  and  papers  at  that  or  any  other  tima 
Wherefore  your  relator  says  that  by  reason  of  the  illegal 
and  wrongful  conduct  of  said  defendant  banking  partner- 
ship he  has  been  deprived  of  the  information  and  knowledge 
which  he  deems  essential  to  a  proper  discharge  of  his  official 
duties,  and  he  therefore  prays  the  court  for  the  issuance  of 
an  alternative  writ  of  mandate  against  said  defendant  bank- 
ing partnership  to  compel  said  defendants  to  permit  said 
relator  to  have  such  inspection  and  examination  of  the  books 
and  papers  of  said  firm  as  the  law  enjoins,  or  to  show  cause 
why  it  shall  not  do  so." 
Upon  tixe  filing  of  this  petition  an  alternative  writ  of 
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mandate  was  issued,  directed  to  the  defendants  below,  by 
order  of  said  court.  By  leave  of  court  an  amended  altemar 
tive  writ  of  mandate  was  subsequently  issued,  directed  to 
said  defendants.  Said  amended  writ,  aside  from  the  cap- 
tion and  title,  is  as  follows :  "Whereas,  Daniel  J.  Bowling 
the  relator  in  the  above  entitled  cause,  has  filed  in  this  court 
his  sworn  complaint  alleging  his  demand  and  your  refusal 
to  grant  him,  as  such  county  assessor,  the  right  to  inspect 
and  examine  such  books  and  papers  of  said  bank  as  are  essen- 
tial and  necessary  to  enable  him  to  ascertain  the  names  of 
depositors  and  the  amounts  of  their  deposits  in  said  bank 
on  the  1st  day  of  April,  1898  and  1899,  and  with  the  view 
of  enabling  him  properly  to  discharge  his  official  duties  in 
that  behalf  as  provided  by  law,  and  j)raying  that  an  alterna- 
tive writ  of  mandate  be  issued  commanding  you  and  the 
members  of  said  firm  to  produce  and  exhibit  to  said  Bow- 
ling, such  county  assessor,  at  the  office  of  such  banking  firm, 
at  such  time  as  would  be  meet  convenient  to  said  bank,  said 
books  and  papers,  or  show  cause  why  the  same  should  not 
be  done.  Now,  therefore,  you  are  hereby  commanded  to 
present  and  exhibit  the  necessary  books  and  papers  of  said 
bank  to  enable  relator  to  ascertain  the  names  of  depositors 
and  list  of  same  and  the  amounts  of  deposits  on  April  1, 
1898  and  1899,  at  the  office  of  said  bank,  to  said  Daniel  J. 
Bowling,  county  assessor,  as  aforesaid,  for  his  inspecticHi 
and  examination,  or  in  default  thereof  that  you  appear  be- 
fore said  court  at  the  court-house  in  Corydon  on  the  22nd 
day  of  September,  1899,  at  10  o'clock  a.  m.,  to  show  cause, 
if  any  you  have,  why  the  same  should  not  be  done ;  and  have 
you  then  and  there  this  writ.  Witness  the  clerk  and  the 
seal  of  said  court  this  19th  day  of  September,  1899,  Otto 
Cunningham,  Clerk  Harrison  Circuit  Court.'' 

The  appellant  pursued  the  course  of  demurring  separately 
to  the  petition  and  the  amended  writ  and  of  demurring  to 
them  as  an  entirety.  Each  of  said  demurrers  was  over- 
ruled, and  an  exception  was  reserved  by  appellant  to  each 
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of  said  rulings.  The  assignments  of  error  properly  present 
the  question  as  to  whether  the  court  below  erred  in  any  of 
said  rulings.  Although  the  alternative  writ  is  the  pleading 
that  is  in  the  nature  of  a  complaint  in  the  cause,  yet  it  is 
the  practice  in  this  State  to  consider  in  connection  there- 
with the  averments  of  the  petition.  Wampler  v.  State ^  ex 
rel,  148  Ind.  557,  38  L.  R.  A.  829,  and  cases  there  cited. 
Our  principal  reason  for  making  a  careful  statement  as  to 
the  character  of  the  petition  and  of  the  amended  alternative 
writ  is  because  the  question  will  arise  as  to  whether  the 
appellee's  relator  has  not  rendered  his  alternative  writ  sub- 
ject to  demurrer  by  the  adoption  of  a  theory  that  he  is  en- 
titled to  a  greater  right  than  we  can  accord  him.  Accord- 
ing to  the  authorities,  the  practice  in  actions  of  mandamus 
is  peculiar,  since  the  respondent  is  not  bound  to  look  dehors 
the  writ  to  ascertain  the  exact  duty  required  of  him.  Flor- 
ida Central,  etc.,  R.  Co.  v.  State,  ex  rel,  31  Fla.  482,  13 
South.  103,  20  L.  R.  A.  419,  34  Am.  St.  30;  Chance  v. 
Temple,  1  Iowa  179 ;  Hartshorn  v.  Assessors  of  Ellsworth, 
60  Me.  276;  Moses  on  Mandamus,  §260.  Mr.  High  says: 
"Especial  care  should  be  taken  in  framing  the  mandatory 
clause  of  the  alternative  mandamus,  since  the  writ  must  be 
enforced  in  the  terms  in  which  it  is  issued,  or  not  at  all,  and 
the  relator  is  concluded  by  its  terms.  The  mandatory  clause 
should,  therefore,  be  supported  by,  and  should  not  exceed, 
the  averments  of  title  or  right  which  form  the  inducement 
of  the  writ,  and  should  be  in  conformity  with  the  legal  obli- 
gation of  the  respondent.  If  it  exceeds  the  limits  of  such 
legal  obligation,  it  is  void.  And  an  additional  reason  for 
the  strictness  exacted  in  the  statement  in  the  mandatory 
clause,  of  the  duty  required  of  the  respondent,  is  found  in 
the  fact  that,  if  the  alternative  writ  is  awarded  for  a  pur- 
pose partly  proper  and  partly  improper,  the  court  will  not 
enforce  it  by  a  peremptory  mandamus  as  to  that  which  is 
proper,  but  will  quash  the  whole."  Iligh's  Extraordinary 
Legal  Remedies,  §539.    In  Trant  v.  State,  ex  rel,  140  Ind. 
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414,  421,  this  court  said :  "It  is  an  established  rule  that  in 
mandamus  proceedings  the  relator  must  prove  himself  en- 
titled substantially  to  every  claim  and  to  all  the  redress 
which  he  seeks  in  his  writ  If  he  fails  to  establish  any  sub- 
'stantial  part  of  his  claim,  his  application  will  be  denied. 
The  rule  has  always  been  that  the  peremptory  writ  must 
conform  strictly  to  the  alternative  writ,  except  the  words 
containing  the  order  to  show  cause  why  the  writ  should  not 
be  obeyed,  should  be  omitted."  No  question  as  to  the  au- 
thority of  the  trial  court  to  grant  leave  to  amend  the  alterna- 
tive writ  is  involved  in  this  case. 

The  appellee  bases  his  claim  of  a  right  to  inspect  the  books 
of  said  partnership  upon  §8444  Bums  1894.  So  much  of 
said  section  as  has  any  bearing  upon  this  case  reads  as  fol- 
lows:  'Tor  the  purpose  of  properly  listing  and  assessing 
property  for  taxation  and  equalizing  and  collecting  taxes, 
the  township  assessor,  county  assessor,  county  auditor,  Aud- 
itor of  State,  boards  of  review,  and  board  of  tax  commission- 
ers shall  each  have  the  right  to  inspect  and  examine  the 
records  of  all  public  oflBces  and  the  books  and  papers  of  all 
corporations  and  taxpayers  in  this  State,  without  charges." 

Counsel  for  appellant  concede  that  the  fourth  amend- 
ment to  the  Constitution  of  the  United  States,  relative  to 
unreasonable  searches  and  seizures,  is  not  a  restriction  upon 
the  states,  but  they  strenuously  insist  that  under  §11  of  the 
Indiana  bill  of  rights,  which  is  practically  a  reiteration  of 
said  federal  amendment,  said  section  is  unconstitutional. 

It  is  the  duty  of  the  court  not  to  enter  upon  the  consider- 
ation of  a  constitutional  question  where  the  court  can  per- 
ceive another  ground  on  which  it  may  properly  rest  its  de- 
cision. State  V.  Darlington  J  153  Ind.  1,  and  cases  there 
cited ;  Smith  v.  Speed,  50  Ala.  276 ;  Ireland  v.  Palestine, 
etc.,  Co.,  19  Ohio  St.  369.  This  case  can  be  decided  prop- 
erly without  entering  upon  a  consideration  of  the  constitu- 
tional question  to  which  counsel  for  appellant  invite  our 
attention. 
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The  alternative  writ  and  petition  in  this  case  are  insuffi- 
cient. The  relator  has  proceeded  upon  the  theory  that  he 
was  entitled,  as  county  assessor,  to  examine  the  account  of 
any  depositor  in  said  bank,  regardless  of  the  question  as  to 
whether  he  was  obligated  to  pay  taxes  in  this  State.  Appel- 
lant was  not  required  to  accord  appellee  so  unrestricted  a 
privilege.  In  a  case  like  this,  where  appellee  was  bound  to 
show  not  only  a  clear  but  also  a  specific  duty  violated,  it 
was  not  the  duty  or  right  of  the  court  below  to  attempt  to 
s^regate  from  the  demand  in  all  of  its  breadth  the  right 
that  appellee  may  have  had.  Moreover,  the  amended  alter- 
native writ  and  petition  are  insufficient  because  the  relator 
does  not  allege  that  any  taxpayer  who  was  a  depositor  in 
said  bank  on  the  1st  day  of  April,  1898,  or  on  the  Ist  day 
of  April,  1899,  had  omitted  to  make  a  proper  return  for 
taxation  of  all  of  his  money  so  on  deposit,  or  that  the  relator 
had  just  cause  to  believe  that  he  had  not  done  so.  The  alter- 
native writ  or  the  petition  ought  also  to  have  alleged  what 
taxpayer  or  taxpayers  had,  as  he  believed,  so  omitted  to 
make  return  of  his  money  on  deposit  in  said  bank  for  taxa- 
tion. Whether  the  petition  and  alternative  writ  were  other- 
wise defective  it  is  not  necessary  to  determine.  It  is  evi- 
dent, however,  that,  if  appellee's  pleadings  had  contained 
the  all^ations  suggested  by  us,  it  would  then  appear  that  he 
was  seeking  a  remedy  for  the  omission  to  perform  what  he 
conceived  to  be  a  specific  duty.  With  the  pleadings  in  their 
present  form,  appellee  appears  to  be  in  the  attitude,  at  least 
to  some  extent,  of  using  one  of  the  highest  writs  known  to 
our  system  of  jurisprudence  for  the  purpose  of  determining 
a  mere  question  of  abstract  right.  Mandamus  is  not  a  rem- 
edy for  the  settlement  of  moot  questions,  but  it  is  intended 
to  compel  the  performance  of  concrete  legal  duties.  It  is 
proper  to  say,  in  conclusion,  that  the  final  judgment  in  thia 
cause  was  rendered  before  the  enactment  of  Acts  1901,  g. 
109,  §8444  Bums  1901,  §6302  Homer  1901. 
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Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellant's  demurrer  to  the  petition  and  amended 
alternative  writ. 


Statb,  ex  BEL.  Geake  ET  AL.,  V.  Fox,  COMP- 

TBOLLEB. 

[No.  19,686.    Filed  Febmary  26,  1902.  ] 

OONSTiTXJnoNAL  ItAW.—LegiOaUve  Control  of  Fire  Depoaimtnt  of  Ifu- 
nicipolUy.^ Amendment  of  Ft,  Wayne  Charter.—The  legislatnie  has 
1156  ml         no  constitutional  authority  to  place  the  management  of  the  fire 
-      ?J^I         departments  of  mxmicipal  corporations  xmder  the  control  of  boards 
iM     lis         appointed  by  the  Governor,    p,  ISO. 
I  j26l  Same. — Legislative  Control  of  Police  and  Fire  Departments  of  Cities, — 

170  ^03|  Invalidity  of  Act, — ^An  act  of  the  leg^latnre,  placing  the  police  and 
fire  departments  of  a  certain  class  of  municipalities  xmder  the  con- 
trol of  a  board  appointed  by  the  Governor,  is  not  valid  as  to  the 
I>olice  provision,  where  the  provisions  relating  to  the  police  de- 
partment are  so  connected  and  dependent  on  those  relating  to  the 
fire  de];>artment  that  the  act  must  be  taken  as  a  whole,    p,  I40. 

From  Allen  Circuit  Court ;  E.  O'ltourke^  Judge. 

Mandamus  by  the  State  on  the  relation  of  William 
Geake  and  others,  as  commissioners  of  the  board  of  pub- 
lic safety  for  the  city  of  Ft.  Wayne,  against  Joseph  V. 
Fox,  comptroller,  to  compel  the  approval  and  filing  of  their 
bonds.  From  a  judgment  in  favor  of  defendant,  the  re- 
lators appeal.    Affirmed. 

W.  L.  Taylor^  Attorney-General,  R.  S.  Taylor^  J.  B. 
Harper  J  W.  Leonard^  E.  Leonard^  W.  J.  Vesey^  0.  N.  Sea- 
toUj  Merrill  Moores  and  C.  C.  Hadley^  for  appellants. 

J.  M,  Barrett^  S.  L.  Morris^  A.  ZoUan^  C.  H.  Worderty 
F.  E,  ZollarSj  H.  Colerick  and  W.  H.  Shambaughf  for  ap- 
pellee. 

Hadley,  J. — Claiming  to  act  by  authority  of  a  statute 
approved  March  7,  1901  (Acts  1901,  p.  132),  the  Governor 
appointed  the  relators  commissioners  of  the  board  of  public 
safety  for  the  city  of  Fort  Wayne,  to  take  charge  of  the 
police  and  fire  departments.    The  act  required  the  commia- 
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sioners  to  execute  bonds  for  the  faithful  performance  of 
their  oflScial  duties,  to  be  approved  by  and  filed  with  tie 
comptroller.  Relators  tendered  proper  bonds,  and  appellee, 
as  comptroller,  refused  to  approve  and  file  them  solely  on 
the  ground  that  the  act  was  unconstitutional.  Thereupon 
the  relators  filed  their  application  for  a  writ  of  mandamus 
to  compel  appellee  to  approve  and  file  their  bonds.  De- 
murrers were  sustained  to  the  application  and  alternative 
writ  The  only  question  involved  is  the  constitutionality  of 
that  part  of  the  act  which  relates  to  the  appointment  of  the 
board  of  public  safety. 

So  far  as  important  to  the  decision  of  the  case,  the  pro- 
visions in  controversy  are,  in  substance,  as  follows:  The 
government  of  all  cities  having  more  than  35,000,  and  less 
than  49,000,  population  (which  applies  only  to  the  city  of 
Fort  Wayne)  shall  be  accomplished  by  six  executive  depart- 
ments,— finance,  law,  public  works,  public  safety,  assess- 
ment and  collection,  and  public  health  and  charity.  No 
other  executive  or  administrative  department  shall  be  estab- 
lished in  such  city.  The  heads  of  said  departments,  except 
the  department  of  public  safety,  and  of  assessment  and  col- 
lection (the  latter  to  be  administereJ  by  county  officers), 
shall  be  appointed  by  the  mayor.  The  department  of  public 
safety  to  be  in  charge  of  a  board  of  three  commissioners, 
who  shall  have  been  residents  and  voters  of  the  city  for 
three  years,  and  who  shall  be  appointed  by  the  Governor, 
and  serve  four  years,  and  until  their  successors  are  ap- 
pointed and  qualified;  this  board  shall  have  the  care  and 
management,  supervision,  and  exclusive  control  of  all  mat- 
ters relating  to  the  fire  and  police  force,  fire  alarm,  tele- 
graph, erection  of  fixe  escapes,  inspection  of  buildings  and 
boilers,  market  places  and  food  sold  therein,  pounds  and 
prisons,  and  shall  have  power  to  purchase,  at  the  expense  of 
the  city,  all  necessary  supplies  and  apparatus,  and  make  all 
repairs  needed  in  its  department,  and  each  shall  receive  for 
services  $400  per  annum,  payable  quarterly  out  of  the  funds 
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of  the  city.  It  shall  be  the  duty  of  the  city  attorney  to 
advise  the  board,  but  should  he  refuse,  or  the  board  be  of 
opinion  that  the  best  interests  of  the  city  would  be  subserved 
by  employing  other  counsel,  the  board  may,  if  it  deems  it 
necessary,  employ  any  attorney  resident  of  the  city  to  act  for 
it,  and  any  sum  due  said  attorney  for  such  services  shall  be 
determined  by  said  board  and  paid  by  the  city.  The  board 
shall  appoint  a  clerk  to  keep  their  accounts,  who  shall  also 
be  the  clerk  of  the  municipal  court,  and  of  the  superintend- 
ent of  police.  It  shall  detail  some  member  of  the  police 
force  to  be  bailiff  of  the  municipal  court.  It  shall  appoint 
a  chief  of  police,  and  chief  of  fire  department,  and  all  oflS- 
cers,  detectives,  and  patrolmen  of  the  police  force,  and  all 
oflScers  and  employes  of  the  fire  department ;  not  more  than 
one-half  of  such  employes,  excluding  the  chiefs,  shall  be- 
long to  the  same  political  party.  Such  board  shall  also  ap- 
point a  weigh  master,  market-master,  poundmaster,  and 
such  other  officials  as  it  shall  find  necessary  for  the  depart- 
ment, and  within  certain  limits  fix  the  salaries  and  com- 
pensations of  all  appointees,  and  it  is  made  the  duty  of  the 
common  council  to  provide  for  payment  of  all  departmental 
expenses  out  of  the  funds  of  the  city. 

Relators  assert  that  the  legislature  has  power  to  take 
away  from  cities  the  management  of  their  fire  departments 
as  well  as  their  police  departments,  and  ask  us  to  modify  or 
overrule  the  cases  of  State,  ex  rel.,  v.  Denny,  118  Ind.  382, 
4  L.  R  A.  79 ;  City  of  Evansville  v.  State,  ex  rel.,  118  Ind. 
426,  4  L.  R.  A.  93,  and  State,  ex  rel.,  v.  Denny,  118  Ind. 
449,  4  L.  R.  A.  65.  Appellee  contends  that  this  court,  in 
the  cases  named,  explicitly  and  correctly  decided  that  the 
legislature  could  not  deprive  a  city's  inhabitants  of  local 
self-government,  and  that  the  maintenance  and  control  of  a 
fire  department  is  an  element  of  local  self-govemmentw 

We  approach  a  consideration  of  the  subject  with  that 
hesitation  which  is  incident  to  a  knowledge  that  the  question 
has  been,  heretofore,  discussed  pro  and  con,  by  judges  of 
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this  and  other  courts  of  distinguished  ability,  and  that  the 
principal  reasons  in  support  of  and  against  the  rule  as 
adopted  in  this  State,  have  been  forcibly  and  logically  pre- 
sented. Only  the  great  importance  of  the  subject,  and  the 
earnest  insistence  of  appellant's  able  counsel  that  this  court 
has  been  resting  in  error  for  twelve  years,  induces  us  again 
to  enter  upon  its  general  review. 

I.  The  following  preliminary  propositions  may  be 
deemed  as  settled  in  this  State : 

1.  When  a  party  assails  an  act  of  the  General  Assembly 
as  being  prohibited  by  the  Constitution,  the  burden  is  upon 
the  assailant  to  establish  his  charge  clearly,  and  beyond 
reasonable  doubt  Lamed  v.  Elliott,  155  Ind.  702 ;  State, 
ex  rel,,  v.  Burke,  154  Ind.  645 ;  Staie,  ex  rel.,  v.  Merumgh, 
151  Ind.  260,  43  L.  E.  A.  408 ;  Townsend  v.  State,  147 
Ind.  624,  37  L.  R  A.  294,  62  Am.  St.  477;  State  v.  Ger- 
hardt,  145  Ind.  439,  33  L.  R.  A.  313. 

2.  Aside  from  the  restrictions  of  the  State  and  federal 
Constitutions,  and  the  laws  and  treaties  passed  and  made 
pursuant  thereto,  the  General  Assembly  is  unfettered  in  the 
exercise  of  l^islative  power.  State, ex  rel.,Y. Menaugh,  151 
Ind.  260;  State,  ex  rel,  v.  McClelland,  138  Ind.  395 ;  Ewn- 
cock  v.  Yaden,  121  Ind.  .366,  6  L.  R.  A.  576,  16  Am.  St. 
396 ;  Bobinson  v.  Schenck,  102  Ind.*  307 ;  Mount  v.  State, 
ex  rel,  90  Ind.  29,  46  Am.  Rep.  192 ;  Constitution,  §1, 
Art  4. 

3.  The  question  as  to  whether  a  law  is  politic,  or  expedi- 
ent, or  necessary,  or  wise,  or  unwise,  belongs  exclusively  to 
the  General  Assembly,  and  not  to  the  courts.  JamUeson  v. 
Indiana,  etc.,  Co.,  128  Ind.  555,  12  L.  ft.  A.  652 ;  State,  ex 
rel,  Y.  Kolsem,  130  Ind.  434,  14  L.  R.  A.  566 ;  Parker  v. 
State,  ex  re?.,  132  Ind.  419 ;  State,  ex  rel,y.McCleUand,  138 
Ind.  895;  State  v.  Gerhardt,  145  Ind.  439. 

4.  The  legislature  has  power  to  provide  that  the  police 
force  of  municipal  corporations  shall  be  controlled  by  a 
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board  appointed  by  the  Governor.  State,  ex  rcL,  v.  Denny, 
118  Ind.  382 ;  City  of  Evansville  v.  State,  ex  reh,  118  Ind. 
426 ;  Staie,  ex  rel,  v.  Denny,  118  Ind.  449. 

5.  If  a  part  of  a  statute  is  valid,  and  a  part  invalid, 
courts  will  uphold  the  valid  part,  unless  the  provisions  of  the 
act  are  so  mutually  connected  with,  and  dependent  upon, 
each  other  as  conditions,  considerations,  or  compensations 
for  each  other  as  to  warrant  the  belief  that  the  legislature 
intended  them  as  a  whole,  and  that,  if  all  could  not  be  car- 
ried into  effect,  the  legislature  would  not  have  passed  the 
residue  independently.    State,  ex  rel.,  v.  Denny,  supra. 

11.  These  propositions  bring  us  to  the  principal  question, 
namely:  Has  the  legislature  constitutional  authority  to 
place  the  management  of  the  fire  department  of  municipal 
corporations  under  the  control  of  boards  appointed  by  the 
Governor  ?  It  is  well  to  note  at  the  beginning  that  this  ques- 
tion does  not  challenge  the  right  of  the  State  to  supervise 
the  power  of  municipal  bodies  so  far  as  it  relates  to  subjects 
of  public  concern,  such  as  the  preservation  of  the  peace, 
the  construction  and  care  of  public  streets,  sewers,  and  the 
like,  but  the  inquiry  here  is  restricted  to  the  power  of  the 
legislature  to  strip  a  town  or  city  organization  of  all  right 
to  manage  in  its  own  way  the  exiqhisively  pi;iYate  property^ 
it  is  authorized  to  acquire.  In  other  words,  may  the  Gen- 
eral Assembly,  for  the  purpose  of  permitting  an  increase  of 
local  comfort  and  welfare,  authorize  a  city  to  levy  taxea 
upon  its  own  inhabitants,  and  therewith  provide  engine- 
houses,  engines,  horses,  hose,  ladders,  hospitals,  libraries, 
markets,  charities,  public  halls,  and  parks,  all  for  the  ex- 
clusive use,  and  at  the  exclusive  expense,  of  the  city,  and, 
having  once  acquired  those  things  according  to  the  tastes, 
ability,  and  judgment  of  those  who  are  required  to  pay  for 
them,  may  the  State,  with  constitutional  approval,  capri- 
ciously step  in  and  turn  out  the  city's  chosen  custodians  and 
employes,  and  place  its  own  commissioners  in  charge,  with 
power  to  change  what  the  city  has  selected,  to  buy  and  sell. 
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to  contract  debts,  to  appoint  to  office,  to  make  employments, 
to  fix  salaries,  and  charge  all  costs  and  expenses  to  the  city  ? 
That  the  statute  in  question  authorizes  acts  with  respect  to 
the  city's  government  which  at  first  blush  appear  unjust  and 
oppressive  furnishes  the  court  no  justification  for  declaring 
the  law  invalid,  and  it  must  be  upheld,  and  referred  back  to 
the  people  who  made  it,  for  correction,  unless  it  clearly  ap- 
pears that  the  acts  which  give  rise  to  the  injustice  are  of 
theniselves  without  constitutional  sanction.  As  we  have 
heretofore  stated,  the  act  complained  of  here  is  the  State's 
interference  with  the  city's  control  of  its  own  fire  establish- 
ment. The  power  to  do  this  is  affirmed  on  the  one  hand  to 
exist,  because  not  in  terms  forbidden  by  the  Constitution, 
and  denied  on  the  other  as  being  inimical  to  the  spirit  and 
fundamental  principles  of  our  government,  which  the  Con- 
stitution is  designed  to  subserve.  It  is  an  historical  fact 
that  the  first  settlers  of  this  country  were  induced  to  hazard 
the  tmknown  in  the  hope  that  they  might  escape  the  oppres- 
sions of  a  government  concentrated  in  a  single  man,  and 
find  a  country  where  all  civil  power  should  reside  in  th^ 
people,  and  be  exercised  by  the  people  alone  in  determining 
their  modes  of  government.  It  was  the  right  to  participate; 
the  right  to  be  equally  potential  with  every  other  one,  in 
establishing  governing  laws  and  in  the  selection  of  ruling 
officers,  which  had  been  imperfectly  allowed  in  the  old,  that 
allured  the  sturdy  spirits  of  Europe  to  the  new  world  to 
found  a  government  of  their  own, — a  new  government^ 
which  in  the  main  should  be  the  antithesis  of  the  old,  and 
which  should  vouch  the  largest  individual  freedom  consist- 
ent with  a  community  of  interests,  and  afford  exemption 
from  restraint,  not  self  imposed.  The  first  comers'  love  of 
freedom,  which  had  been  intensified  by  their  hatred  of 
tyranny,  found  expression  in  the  simplest  forms  of  local 
self-government,  in  the  towns  and  villages  of  New  England. 
Self-government  is  free  government,  was  the  cherished  prin- 
ciple that  permeated  all  elasees  and  oommunities.    It  was 
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taught  in  the  schools^  the  churches,  and  town  meetings.  In- 
corporated communitiefl  practiced  it  without  restriction  or 
question,  and,  as  population  increased,  and  cities,  boroughs, 
counties,  and  states  sprang  up,  the  right  was  carefully  pro- 
tected, fostered,  and  observed,  until  it  may  be  said  that  for 
two  hundred  years  before  the  adoption  of  our  Constitution 
\  the  right  of  local  self-government  had  been  the  heart,  the 
^  soul,  the  life  of  our  political  system.  The  members  of  the 
constitutional  convention  could  not  have  been  exempt  from 
,  this  general  sentiment,  nor  ignorant  of  popular  attachment 
to  the  principle  as  essential  and  fundamental  to  our  govern- 
mental plan,  and  it  must  therefore  be  presumed  that  the 
convention,  in  constructing  the  Constitution,  and  the  people 
in  adopting  it,  had  the  existence  of  such  conditions,  and 
their  continuance,  in  view.  Cooley's  Con.  Lim.  (5th  ed.)^ 
p.  45 ;  State,  ex  rel,  v.  Brunst,  26  Wis.  412,  7  Am.  Rep.  84 ; 
People  V.  Lynch,  51  Cal.  15,  24  et  seq.,  -21  Am.  Rep.  677 ; 
People  V.  Porter,  90  N.  Y.  68 ;  People  v.  Common  Council, 
28  Mich.  228,  15  Am.  Rep.  202 ;  People  v.  Albertson,  55 
N.  T.  50. 

As  said  in  BalUone  v.  WiHh,  150  K  T.  459,  45  K  E. 
15,  84  L.  R.  A.  40'8,  ''When  the  validity  of  legislation  is 
brought  in  question,  it  is  not  necessary  to  show  that  it  falls 
appropriately  within  some  express,  written  prohibition  con- 
tained in  the  Constitution.  The  implied  restraints  of  the 
Constitution  upon  legislative  power  may  be  as  effectual  for 
its  condemnation  as  written  words,  and  such  restraints  may 
be  found  either  in  the  language  employed  or  in  the  evident 
r  purpose  which  was  in  view,  and  the  circumstances  and  his- 
torical events  which  led  to  the  enactment  of  the  provision 
as  part  of  the  organic  law.*'  See,  also.  Page  v.  Allen,  58  Pa. 
St.  388,  98  Am.  Dec.  272 ;  Middleton  v.  Greeson,  106  Ind. 
18 ;  United  States,  etc.,  Co.  v.  Harris,  142  Ind.  226,  231 ; 
State  Board  v.  Holliday,  150  Ind.  216,  233,  42  L.  R. 
A.i.826. 

And  it  should  be  borne  in  mind  that  the  Constitution  does 
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not  pretend  to  create  our  State  government,  nor  to  be  the 
source  of  our  laws  and  liberties.  It  is  not  a  grant  of  right 
to  the  citizen,  and  amounts  to  little  more  than  the  placing 
in  permanent  form  the  outlines  of  the  political  system  that 
had  theretofore  been  tried  and  approved  by  immemorial 
usage.  '^Modes  of  life,  modes  of  thought,  conceptions  of 
rights  and  duties,  and  the  essential  conditions  of  existence,** 
writes  an  eminent  author,  "precede  constitutions,  whose 
chief  value  is  to  give  organic  security  to  such  antecedent  and 
existing  conditions  and  rights  as  are  deemed  to  be  vital  and 
fundamental."    Dillon's  Mun.  Corp.  (4th  ed.),  §3a. 

In  the  very  opening  lines  of  our  Constitution  it  is  de- 
clared, as  a  sort  of  beacon  light  to  its  interpretation,  "that 
all  power  is  inherent  in  the  people,  and  all  free  governments 
are,  and  of  right  ought  to  be,  founded  on  their  authority, 
and  instituted  for  their  peace,  safety,  and  well  being.'* 
These  are  words  of  warning  that  the  people  are  the  only 
source  of  power,  then  and  thereafter,  as  they  had  been  be- 
fore the  adoption  of  the  Constitution,  and  that  in  providing 
means  under  the  new  instrument  for  the  maintenance  of 
free  government,  or  self-government,  which  means  the  same 
thing,  and  which  had  been  the  established  system  since  thQ 
first  settlement  of  the  State,  it  should  be  recognized  that  the 
authority  of  the  governed  is  essential.  With  these  abstract, 
suggestive,  declarations  standing  at  the  head  of  the  Consti- 
tution, it  is  incredible  that  the  framers  meant,  by  implica- 
tion, to  tolerate  an  encroachment  upon  the  right  of  a  citizen 
to  a  voice  in  the  laws  and  officers  set  over  him.  The  grant- 
ing of  such  authority  would  be  the  surrender  by  the  people 
of  power  to  protect  the  life  and  int^rity  of  the  government 
itself  as  based  on  the  consent  of  the  governed,  and  it  will  not 
be  assumed  that  the  people  parted  with  rights  so  vital  to 
their  happiness  and  welfare  without  very  strong  and  direct 
expression  of  such  intention.  It  is  no  argument  to  say  that 
State  government  is  local  seK-govemment,  in  that  every 
elector  participates  therein.    So  it  is  in  matters  pertaining 
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to  the  State  at  Jarge..  But  it  is  not  so  as  to  matters  purely 
local,  and  in  which  the  people  of  the  State  outside  the  local- 
ity have  no  interest.  In  municipalities  chartered  by  the 
State,  excepting  as  to  their  functions  as  governmental 
agencies,  the  right  of  the  inhabitants  of  the  corporation  to 
rule  their  own  local  concerns  wuthin  reasonable  legislative 
regulation,  without  interference  from  any  outside,  disin- 
terested power,  is  as  sacred  and  absolute  under  our  long 
continued  system  as  the  right  of  the  citizens  of  the  State  to 
make  their  own  laws  and  select  their  own  officers  without 
interference  from  the  general  government.  The  size  of  the 
civil  district  amounts  to  nothing.  The  principle  is  the  same 
as  applied  to  any  organized  division  of  territory  in  vogue 
as  a  factor  in  our  political  establishment,  and  requires  in 
every  case  of  special  local  interest  that  the  ruling  power 
shall  reside,  and  be  exercised;  within  the  residential  limits 
of  the  people  interested  in  the  subject-matter. 

From  the  general  scope  of  the  Constitution  it  is  clear  that 
the  convention  had  in  contemplation  a  continuance  of 
municipal  governments,  and,  in  the  absenc3  of  any  express 
restrictions  or  modifications,  it  will  be  presumed  that  they 
had  in  vie^  theit  continuance  with  all  the  rights  and  attri- 
butes they  then  possessed.  Recognition  of  their  existence 
is  made  in  many  paragraphs,  among  them  the  following: 
The  General  Assembly  shall  not  pass  local  or  special  laws, 
vacating  roads,  town  plats,  streets,  alleys,  and  public 
squares.  Constitution,  Art.  4,  §22.  All  county,  township, 
and  town  officers  shall  reside  within  their  respective  coun- 
ties, townships,  and  towns.  Constitution,  Art.  6,  §6.  All 
State,  county,  township,  and  town  officers  may  be  im- 
peached. Constitution,  Art.  6,  §8.  Vacancies  in  county, 
township,  and  town  officers  shall  be  filled  in  such  manner  as 
may  be  provided  by  law.  Constitution,  Art.  6,  §9.  All 
property  shall  be  taxable  except  such  only  for  municipal, 
etc.,  purposes  as  may  be  exempted  by  law.  Constitution, 
Art.  10,  §1.     No  municipal  corporation  shall  become  in- 
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debted  in  excess  of  two  per  cent,  of  its  taxables.  Constitu- 
tion, Art  13,  §1.  All  acts  of  incorporation  for  municipal 
purposes  shall  continue  in  force  under  the  new  constitution 
until  repealed  or  modified.    Clause  fourth.  Schedule. 

When  these  references  were  written  there  had  been  no 
instance  in  the  history  of  the  State  where  the  legislature, 
or  any  other  department  of  the  State  government,  had  un- 
dertaken to  interfere  with  municipal  self  government  in 
relation  to  matters  purely  local,  and,  the  right  having  been 
recognized  and  enjoyed  from  time  immemorial,  there  seems 
to  have  existed  no  fact  that  would  call  for  an  expression 
upon  the  subject. 

That  the  framers  of  the  Constitution  meant  to  enlarge, 
rather  than  abridge,  the  right  of  popular  choice  is  evidenced 
in  the  fact  that  they  declared  the  absolute  right  of  election 
by  the  people  of  certain  public  officers  before  that  time  ap- 
pointive, or  elective  by  the  General  Assembly,  notably,  the 
Secretary,  Auditor,  and  Treasurer  of  State,  the  Judges  and 
Clerk  of  the  Supreme  Court,  the  presiding  judges  of  cir- 
cuit courts,  and  county  surveyors ;  while  on  the  other  hand 
there  is  not  an  instance  that  has  come  to  our  notice  where  a 
public  officer  is  made  appointive,  that  was  elective  before. 

It  should  be  remembered  that  municipal  corporations  are 
instituted  by  legislative  authority  for  a  two  fold  purpose: 
(1)  As  state  governmental  agencies,  to  assist  the  State  in 
their  localities  in  the  administration  and  execution  of  such 
laws  as  pertain  to  the  people  of  the  State  at  large ;  (2)  for 
the  promotion  of  certain  exclusively  local  interests  which 
are  peculiar  to  concentrated  population,  and  in  which  the 
State,  except  in  conferring  the  power  and  regulating  its  ex- 
ercise, has  no  more  right  of  interference  than  it  has  with  the 
private  affairs  of  its  several  inhabitants. 

With  respect  to  the  first,  there  are  important  powers  dele- 
gated to  municipalities  which  concern  every  citizen  of  the 
State,  and  for  the  proper  exercise  of  which  the  State  cannot 
abdicate  responsibility  by  committing  them  to  local  officers. 
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It  is  very  clear,  from  the  tenor  of  the  whole  instninient,  that 
the  Constitution  makers  never  intended  that  the  territorial 
divisions  recognized, — ^that  is,  counties,  townships,  and 
towns,  should  govern  themselves,  independently  of  State 
supervision  or  of  State  supremacy,  but  in  every  matter 
which  affects  the  safety,  morals,  health,  or  general  welfare 
of  the  people  at  large,  or  of  a  considerable  number  of  them, 
there  is  undoubtedly  reserved  in  the  State  the  power  to 
supervise,  control,  and  even  coerce,  local  officers  in  the  dis- 
charge of  public  duties,  and  even  to  send  its  own  agents  into 
any  organized  district,  if  necessary,  to  enforce  a  public  right, 
or  accomplish  a  public  benefit.  For  instance,  every  citizen 
has  the  right  to  travel  the  public  highways, — ^those  in  cities 
and  towns,  where,  according  to  common  usage,  they  are 
made,  dug  up,  and  improved  by  local  action,  as  well  as  those 
in  rural  districts.  In  every  part  of  these  highways  the  trav- 
eler is  entitled  to  the  State's  protection  from  violence,  and 
from  dangerous  situations.  For  the  preservation  of  the  pub- 
lic health,  for  the  prevention  of  disease  and  epidemics,  each 
inhabitant  has  an  interest  in  the  proper  drainage  of  lands, 
and  in  the  suppression  of  all  unsanitary  conditions,  whether 
rural  or  urban,  and  without  regard  for  territorial  bound- 
aries, and  the  right  to  look  to  the  State  for  protection 
against  these  evils  so  far  as  the  same  may  be  legally  afforded. 
Likewise  the  enforcement  of  the  State's  criminal  and  rev- 
enue laws  are  of  equal  importance  to  all.  In  all  these,  and 
kindred  things,  the  setting  up  of  corporation  lines  forms  no 
barrier  to  the  strong  arm  of  the  State  in  safeguarding  every 
public  interest. 

With  respect  to  the  second,  each  municipality  organized 
under  State  authority  is  a  distinct  entity  and  factor  in  the 
State  government,  as  an  individual  is  an  entity  and  factor. 
And  while  the  Constitution  and  laws  impliedly  give  the  in- 
dividual the  right  to  acquire  property  for  his  own  benefit, 
and  guarantees  to  him  its  enjoyment,  the  same  power  that 
gives  the  municipality  the  right  to  exist  gives  also,  in  ex- 
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press  terms,  the  right  to  contract  and  acquire  such  properly 
as  it  may  deem  beneficial  or  conducive  to  the  greater  com- 
fort and  happiness  of  its  citizens,  such  as  parks,  halls,  hos- 
pitals, arts,  charities,  and  appliances  for  protection  against 
'fire.  These  are  strictly  private  possessions,  lawfully  held. 
They  are  bought  and  paid  for  by  the  people  of  the  city. 
They  neither  add  to,  nor  diminish  the  burdens  of  the  State, 
or  any  part  of  it,  outside  the  corporation.  The  city's  abso« 
lute,  separate,  and  distinct  tenure  of  such  property  is  not 
different  from  the  holding  of  like  property  by  an  individual. 
Can  the  property  of  one  be  sequestered  by  the  State  and  not 
of  the  other  ? 

As  applied  to  this  particular  case  the  citizens  of  Fort 
Wayne  had  provided  themselves  with  such  means  for  pro- 
tection against  fire  as  they  approved,  and  thought  they  could 
afford.  Does  it  make  any  difference  to  the  citizens  of 
Marion  county,  or  to  the  citizens  of  Allen  county,  outside 
the  city  limits,  what  these  means  are  ?  The  law  does  not 
require  the  city  to  provide  any  protection  against  fire.  The 
matter  is  wholly  voluntary.  And  in  exercising  its  judg- 
ment in  the  matter,  if  the  city  has  chosen  hand  or  chemical 
engines  propelled  by  volunteers,  or  if  it  has  provided  the 
most  powerful  steamers,  and  strongest  and  fleetest  horses^ 
and  paid  for  them  by  contributions  from  its  own  citizens, 
by  what  right  may  the  State  arbitrarily  assume  the  posses- 
sion and  control,  to  the  exclusion  of  the  city  ?  In  whose  be- 
half does  the  State  act  in  such  a  proceeding?  There  is  a 
vast  difference  in  the  right  to  make  laws  and  create  oflSces 
for  the  uniform  management  of  municipal  property,  and 
the  right  to  fill  the  offices  and  exercise  the  management 
The  one  is  legislative ;  the  other  executive. 

Again,  the  statute  before  us  provides  that  the  Gk)vemor 
shall  appoint  three  commissioners  who  shall  constitute  the 
board  of  public  safety,  and  that  this  board  shall  have  the 
care,  management,  supervision,  and  exclusive  control  of  all 
matters  relating  to  the  fire  and  police  departments,  fire 
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alarm,  telegraph,  erection  of  fire  escapes,  inspection  of 
buildings,  boilers,  market  places  and  food  sold  therein, 
pounds  and  prisons,  and  shall  have  power  to  purchase  at  the 
expense  of  the  city  all  necessary  supplies  and  apparatus, 
and  make  all  repairs  needed  in  its  departments.  The  chief 
value  of  property  is  in  the  unrestricted  right  of  possession 
and  control ;  and  when  the  State  sends  its  agent  into  the  city 
of  Fort  Wayne  and  ousts  the  city  from  the  possession  of  its 
property  and  takes  "exclusive  control",  what  is  the  act  but 
sequestration  and  the  taking  of  property  without  compen- 
sation ? 

Another  view :  The  city  of  Fort  Wayne,  as  a  municipal 
corporation,  has  no  separate  representation  in  the  law  mak- 
ing body  of  the  State.  Therefore,  when  the  State,  by  its 
commissioners,  summarily  assumes  exclusive  control  of  the 
city's  fire  department,  and,  without  the  advice  or  consent  of 
the  city,  appoints  officers,  creates  and  fills  new  offices,  em- 
ploys firemen,  fixes  salaries  and  compensations,  purchases 
supplies  and  appliances,  contracts  debts  and  requires  the 
city  council  to  levy  taxes  upon  the  city's  inhabitants  to  meet 
such  costs  and  expenses,  what  is  this  but  taxation  without 
representation  ? 

The  power  contended  for  by  appellants  is  far  reaching. 
If  the  legislature  may  empower  the  Governor  to  appoint  a 
commission  of  his  own  choosing  to  take  dominion  and  man- 
agement of  the  fire  establishment  of  the  city  of  Fort  Wayne, 
without  the  consent  of  the  city,  then  the  Governor  may,  from 
the  same  source  of  authority  be  empowered  to  appoint, 
through  his  commission,  of  one  man  for  that  matter,  every 
municipal  officer,  except  judicial,  in  every  town  and  city 
of  the  State.  He  is  a  brave  advocate  who  will  undertake  to 
maintain  that  the  people  intended,  by  implication,  to  dele- 
gate to  their  legislative  servants  the  power  to  provide  for  the 
appointment^  as  caprice  might  dictate,  or  party  interest  re- 
quire, of  the  mayor,  members  of  the  common  council,  and 
every  other  governing  officer  of  a  city,  except  those  invested 
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with  judicial  functions.  To  thus  deprive  the  people  of  a 
locality  of  the  right  to  choose  their  own  immediate  local 
officers  is  to  rob  them  of  their  freedom,  and  to  defeat  one  of 
the  great  ends  for  which  the  government  was  established. 

The  power  to  create  the  commission  is  supposed  to  arise 
from  the  following  provisions  of  the  Constitution:  "Such 
other  county  and  township  officers  as  may  be  necessary  shall 
be  elected  or  appointed  in  such  manner  as  may  be  prescribed 
by  law."  Constitution,  Art.  6,  §3.  "All  officers  whose  ap- 
pointments are  not  otherwise  provided  for  in  this  Constitu- 
tion shall  be  chosen  in  such  manner  as  now  is,  or  hereafter 
may  be,  prescribed  by  law.'^     Constitution,  Art.  15,  §1. 

The  first  of  the  above  provisions  relates  exclusively  to 
county  and  township  offices.  With  respect  to  the  second  it 
should  be  observed  that  the  language  is  not,  "All  officers 
whose  selections  are  not  otherwise  provided  for.''  There  are 
two  distinct  methods  of  selecting  officers  recognized  by  the 
Constitution,  one  by  election,  and  one  by  appointment;  and 
specific  provisions  as  to  both  are  prescribed  in  many  in- 
stances. The  language  of  this  provision  is  clear,  and  we 
perceive  no  reason  for  holding  that  it  means  other  than 
what  it  says,  that  all  officers  whose  appointments  are  not 
otherwise  provided  for  may  be  chosen  in  such  manner;  that 
is,  by  election  or  appointment,  as  may  be  prescribed  by  law. 
The  spirit  pervading  the  entire  Constitution,  as  we  have 
seen,  is  toward  elections  by  the  people,  and  we  cannot  do 
that  spirit  violence  by  reading  into  the  instrument  authorily 
to  subject  elective  offices  to  appointment,  but  must  accept 
the  language  in  its  customary  sense,  and  as  a  further  mani- 
festation of  intent  to  extend,  rather  than  restrict,  the  right 
of  popular  choice. 

Judge  Dillon,  in  his  great  work  on  municipal  corporations 
at  page  100  (4th  ed.)  §58a,  in  referring  to  the  Jameson, 
Blend,  and  Holt  cases  which  we  are  asked  to  overrule,  says: 
"Tte  Supreme  Court  of  Indiana  has  sustained  the  right  of 
local  self-government  in  that  State  in  opinions  of  marked 
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ability,  vigor,  and  learning,  which  hold  to  be  unconstitu- 
tional two  acts  of  the  legislature  which  deprives  certain 
classes  of  municipalities  of  the  usual  rights  of  municipal 
control  and  local  regulation/' 

We  unhesitatingly  conclude  that  the  doctrine  of  the  cases 
here  referred  to  is  sound,  and  should  be  adhered  to.  In 
addition  to  the  authorities  cited  in  the  former  cases,  refer- 
ence is  made  to  People  v.  Rowland,  155  N.  Y.  270,  49  N. 
E.  775,  41  L.  R.  A.  838;  People  v.  PoHer,  90  N.  T.  68; 
'Attomey-Oeneral  v.  Board  of  Coundlmen,  58  Mich.  213, 
24  N.  W.  887,  55  Am.  Rep.  675 ;  Dillon's  Mun.  Corp.  (4th 
ed.),  §3a  p.  7,  §9  p.  24,  §11  p.  27;  Cooley's  Con.  LiuL 
(2nd  ed.),  pp.  33,  34,  36,  58,  59  and  174. 

in.  It  is  claimed  that  if  it  is  determined  that  the  act  is 
invalid  as  the  same  relates  to  the  fire  department,  it  should 
be  upheld  so  far  as  it  applies  to  the  police  department.  In 
this  we  cannot  concur.  The  act  provides  that  the  three  com- 
missioners appointed  by  the  Governor  shall  have  the  exclu- 
sive control  of  the  fire  and  police  departments.  They  are 
given  a  fixed  salary  for  the  management  of  both  depart- 
ments. They  are  required  to  give  single  bonds  for  the  per- 
formance of  their  duties  in  both  departments.  They  are  to 
appoint  a  clerk  at  a  stated  salary,  who  shall  keep  their 
accounts  in  both  departments  and  be  clerk  of  the  municipal 
court,  and  the  various  provisions  of  the  act  as  they  relate  to 
the  board  of  public  safety  are  so  mutually  connected  and 
dependent  upon  each  other  as  to  oonditiona  and  considera- 
tions, as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and  that  if  all  cannot  be  carried  into  effect 
the  legislature  would  not  have  passed  the  residue  independ- 
ently. Hence  all  the  provisions  thus  mutually  dependent 
must  fall  together.  State,  ex  ret,  v.  Denny,  118  Ind.  449- 
475,  4  L.  R.  A.  65,  and  authorities  there  cited. 

Judgment  offilrmed. 

Gillett^  J.,  was  absent  during  the  consideration  and  de- 
cision of  this  case. 
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06UBT8.  —Lake,  etc. ,  Superior  Covart.  —JtarisdicHon,— The  Bnperior  ooort  — 

for  the  oonnties  of  Lake,  Porter  and  LaPorte  established  by  the       \j^  204 
act  of  1896  (Acts  1895,  p.  210)  is  a  legally  created  tribunal,  whose      n7i   1 
jurisdiction  under  §9,  as  amended  by  the  act  of  1899  (Acts  1899,  p. 
564) ,  is  equal  to  that  of  the  oircait  conrts  of  this  State,  pp.  I44, 145 » 

Sake. — Counties. — Construction  of  Court- House. — Section  19  of  the  act 
of  1895  (Acts  1895,  p.  210),  as  amended,  creating  a  saperior  court 
for  Lake,  Porter  and  LaPorte  coonties,  making  it  the  duty  of  the 
board  of  commissioners  of  each  coonty  to  provide  a  snitable  and 
convenient  place  at  the  town  or  city  fixed  for  holding  the  sessions 
of  the  conrt,  authorizes  the  commissioners,  if  they  deem  proper, 
to  pnichase  a  site  and  erect  thereon  a  suitable  boilding  at  the  ex- 
pense of  [the  comity  for  the  use  and  purposes  mentioned  in  the 
statute,    pp,  144-149. 

OouNTiBS.  —  Construction  of  Public  BuUdings.  —  County  CouncU.  —The 
board  of  county  commissioners  is  not  the  sole  arbiter  of  the  cost 
of  a  court-house  to  be  constructed  by  the  county,  since  the  county 
reform  law  (Acts  1899,  p.  848)  vests  in  the  county  council  the  au- 
thority to  make  approixriations  for  the  construction  of  public 
buildings  and  the  purchase  of  real  estate  of  the  value  of  91»000 
and  over.    pp.  I49-I6I. 

OoNSTiTunoNAL  Law.  —  C(n«irfi««.  —  Cowte.  —  The  act  of  1895  (Acts 
1895,  p.  210)  creating  a  superior  court  for  the  counties  of  Lake, 
Porter  and  LaPorte  is  not  violative  of  §19,  article  4  of  the  Ck>nsti- 
tution  providing  that  evexy  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be  em- 
braced in  the  title,  in  that  no  reference  is  made  in  the  title  to  the 
provision  of  §19  thereof  in  reference  to  securing  a  place  to  hold 
court,    p.  151. 

Same. — Counties.— Courts.— -The  amendment  of  §5  of  the  act  of  1895 
(Acts  1895,  p.  210)  creating  a  superior  court  for  Lake,  Porter  and 
LaPorte  counties,  increasing  the  salaries  of  the  clerks  and  sheriffs 
of  such  counties,  if  invalid  as  special  or  local  legislation,  does  not 
render  the  entire  act  invalid,  as  such  jxrovision  can  be  eliminated 
without  affeeting  the  operation  of  the  law  as  a  whole,  pp.  161, 15B. 

Same.  —  Counties.  — Removal  of  County  Seat.  — The  fact  that  citizens 
made  donations  of  land  or  other  means,  imder  a  statute  wia^v^ng 
provision  therefor,  to  secure  the  location  of  a  county  seat,  would 
not,  in  a  legal  sense,  constitute  a  contract,  or  preclude  or  estop 
the  State  from  removing  the  county  seat  to  a  point  elsewhere  in 
the  county,  by  subsequent  legislation,    pp.  16S'*164. 
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OOUNTIES. —iferiMWoZ  of  County  Seat. — Property  Owners, — Damnum  Abs- 
que Injuria. — ^The  location  and  remoTal  of  comity  seats  are  matters 
wholly  within  the  power  of  the  legislature,  and  no  private  -prop- 
erty rights  in  the  eye  of  the  law  are  violated ;  if  interests  of  individ- 
uals snffer  thereby  such  interests  must  yield  to  the  demand  of  pnb- 
lie  necessity  and  convenience,  and  snch  losses,  if  any,  fall  within 
the  application  of  the  maxim  damnum  absque  injuria,    pp.  15$-164. 

Prom  Lake  Circuit  Court;  E.  P.  Hammond^  Special 
Judge. 

Suit  by  Henry  P.  Swartz  to  enjoin  the  board  of  com- 
missioners of  Lake  county  from  constructing  a  court- 
house at  the  city  of  Hammond.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

J.  Kopdke  and  J.  B.  Peterson^  for  appellant. 
W.  Johnston^  for  appellee. 

JoBDANy  C.  J. — ^By  an  act  of  the  legislature  of  this  State, 
passed  in  1895,  entitled,  "An  act  to  establish  a  superior 
court  for  the  counties  of  Lake,  Porter,  and  LaPorte,  defin- 
ing its  authority  and  jurisdiction,  providing  for  the  ap- 
pointment, election,  commission,  and  compensation  of  the 
judge  thereof,  and  for  clerk  and  sheriff,  compensation  of 
same,  and  places  and  times  of  holding  said  court,  and  de- 
claring an  emergency,"  a  superior  court  was  created  for  the 
counties  of  Lake,  Porter,  and  LaPorte.  Acts  1895,  p.  210. 
Section  5  of  this  statute  provided  that  the  clerk  of  the  cir- 
cuit court  and  the  sheriff  of  the  county  of  each  respective 
county  in  which  the  court  was  held  should  attend  the  sittings 
thereof  and  discharge  all  of  the  duties  pertaining  to  their 
respective  oflSces,  as  they  were  required  to  do  by  law  in  the 
circuit  court,  and  that  they  should  be  controlled  in  all  things 
by  the  law  pertaining  to  their  government  in  the  circuit 
eourt.  When  tested  by  the  criterion  provided  under  the 
terms  of  §6  of  the  act,  it  is  evident  that  the  legislature  has 
fixed  the  city  of  Hammond,  in  Lake  county,  and  the  city  of 
Michigan  City  in  LaPorte  county,  as  the  place  in  each  of 
these  respective  counties,  instead  of  the  county  seat  thereof, 
for  holding  the  sessions  of  said  court.     By  §9  the  coui*t, 
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created  by  the  act  in  question,  is  invested  with  original  and 
appellate  jurisdiction  concurrent  with  the  circuit  court  in 
all  civil  actions,  and  in  all  criminal  actions  of  the  grade  of 
misdemeanors,  except  in  actions  in  which  the  title  to  real 
estate  is  involved  and  in  probate  matters.  Section  19  of  the 
act  reads  as  follows :  "The  common  council  of  the  city  or 
board  of  trustees  of  the  town  in  the  county  of  Lake  where 
such  court  is  held  shall  provide  a  convenient  and  suitable 
place  for  the  holding  of  said  superior  court,  and  in  the  town 
or  city  herein  provided.  The  common  council  of  the  city 
or  the  board  of  trustees  of  the  town  in  the  county  of  LaPorte 
where  such  court  is  held  shall  provide  a  convenient  and 
suitable  place  for  holding  said  superior  court  and  in  the 
town  or  city  herein  provided.''  This  statute  in  respect  l!o 
its  principfJ  provisions  was  held  to  be  a  valid  exercise  of 
legislative  power  in  the  appeal  of  Woods  v.  McCay,  144  Ind. 
316,  33  L.  R.  A.  97. 

By  an  amendatory  act  approved  March  8,  1897  (Acts 
1897,  p.  236),  §§5  and  9  were  amended,— §5  to  the  extent 
of  the  following  provision :  "And  the  clerk  and  sheriff,  as 
and  for  compensation  for  the  services  provided  for  in  this 
act,  shall  receive  $600  each  per  annum  in  addition  to  the 
salaries  otherwise  provided  for  said  oflScers,  which  sum  shall 
be  payable  out  of  the  fees  collected  by  them."  Section  9 
was  amended  to  read  as  follows :  "The  said  court  shall  have 
concurrent  jurisdiction  with  the  circuit  courts  of  its  respect- 
ive counties  in  all  cases  at  law  and  equity  whatsoever,  and 
in  criminal  cases,  and  actions  for  divorce,  and  in  all  other 
causes,  matters  and  proceedings  of  which  such  circuit  court 
now  or  may  hereafter  have  jurisdiction  except  probate  mat- 
ters and  cases  involving  the  title  to  real  estate." 

By  a  subsequent  statute  enacted  on  March  7,  1899  (Acts 
1899,  p.  564),  §§7,  15,  16,  and  19  of  the  original  act  of 
1895  were  amended,  and  §§5  and  9  as  amended  by  the  act 
of  1897  were  again  amended.  By  this  amendatory  act  of 
1899,  §19  of  the  original  statute  was  amended  to  read  as 
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follows:  "The  board  of  county  commissioners  of  eacJi  of 
the  respective  counties  mentioned  in  this  act  shall  provide 
a  suitable  and  convenient  place  for  the  holding  of  the  said 
superior  court,  in  their  respective  counties,  and  in  the  town 
or  city  herein  provided;  and  they  shall  also  respectively 
provide  all  such  suitable  and  necessary  places,  and  in  such 
town  or  city,  as  are  required  by  the  officers  of  the  said  courts 
for  the  proper  performance  of  their  duties  as  such  and  for 
the  preservation  of  the  records  of  the  said  courts/^  The 
amendment  made  to  §5  by  the  act  of  1899  was  to  add  the 
following  provision :  "And  the  prosecuting  attorney  of  the 
judicial  circuit  in  which  each  respective  county  is  situate 
shall  prosecute  the  pleas  of  the  State  in  said  superior  court 
for  their  respective  coimty  or  counties."  Section  9  was  by 
the  same  act  amended  so  as  to  provide  as  follows : .  "The  said 
court  shall  have  original,  appellate  and  concurrent  jurisdic- 
tion with  the  circuit  court  of  its  respective  county  in  all 
cases  and  actions  at  law  and  in  equity  whatsoever;  and  in 
criminal  cases  and  actions  for  divorce  and  in  all  matters  of 
probate  and  the  settlement  of  decedents'  estates ;  and  in  all 
other  causes,  matters  and  proceedings  of  which  such  circuit 
court  now  has  or  may  hereafter  have  jurisdiction." 

Adhering,  as  we  do,  to  the  decision  in  Woods  v.  McCay, 
144  Ind.  316,  whereby,  as  previously  stated,  the  validity  of 
the  original  act  of  1895  was  upheld,  so  far  at  least  as  it  per- 
tained to  the  establishment  of  the  court  in  controversy,  and 
in  fixing  its  jurisdiction  as  well  as  the  several  places  in  each 
of  the  respective  counties  where  its  sessions  were  to  be  held, 
it  follows  that  this  superior  court  is  a  legally  created  tri- 
bunal, whose  jurisdiction,  under  §9  as  amended  by  the  act 
of  1899,  is  equal  to  that  of  the  circuit  courts  of  this  State. 
Having  reached  this  conclusion,  we  may  proceed  to  examine 
and  determine  the  several  questions  presented  in  this  ap- 
peal. It  appears  that  by  virtue  of  §19  of  the  original  act, 
as  amended  by  the  act  of  1899,  the  board  of  commissioners 
of  Lake  county  is  proposing  to  construct  a  house  or  build- 
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ing  at  the  city  of  Hammond,  at  the  expense  of  the  county, 
for  the  purpose  of  affording  a  suitable  and  convenient  court- 
house in  which  the  sessions  of  said  superior  court  in  Lake 
county  may  be  held ;  and  also  to  afford  suitable  and  neces- 
sary oflBce  rooms  in  which  the  sheriff  and  clerk  of  the  court 
may  discharge  their  respective  duties,  and  for  the  preserva- 
tion of  the  court's  records.  To  prevent  the  appellee  herein, 
the  board  of  commissioners,  from  carrying  out  the  proposed 
construction  and  maintaining  of  such  a  house  or  building 
at  the  expense  of  the  county  for  the  purposes  mentioned, 
appellant,  a  resident  property  owner  of  Crown  Point,  the 
county  seat  of  Lake  county,  and  a  taxpayer  of  said  county, 
commenced  this  action  on  September  18,  1899,  to  obtain  an 
injunction  against  appellee.  The  complaint  is  in  two  para- 
graphs, the  following  being  substantially  the  facts  alleged 
in  the  first  paragraph:  Appellant,  plaintiff  below,  is  the 
owner  of  a  certain  lot  in  the  town  of  Crown  Point,  which  is 
situate  opposite  to  the  court-house  and  public  square  therein, 
and  which  real  estate  is  a  part  of  the  lot,  which  in  the  year 
1840  was  owned  by  one  Solon  Robinson.  The  latter,  along 
with  others,  donated  to  Lake  county  the  site  for  the  public 
buifdings  of  the  county  at  the  county  seat,  and  other  prop- 
erty to  aid  in  the  construction  thereof,  and  that  by  reason  of 
such  donations  the  county  3eat  of  Lake  county  was  located 
at  Crown  Point,  and  has  ever  since  been  maintained  at  that 
town.  Robinson  and  others  also  platted  the  town  of  Crown 
Point,  marking  on  the  plat  the  donations  made  and  the  lots 
reserved  for  themselves.  A  copy  of  the  deed  of  donation 
together  with  the  town  plat  is  set  out  in  the  complaint.  It 
is  alleged  that  these  things  were  done  by  virtue  of  a  statute 
of  1824,  the  provisions  of  which,  in  part,  are  also  set  out. 
Persons  thereafter,  it  appears,  bought  lots  at  Crown  Point 
in  the  confidence  of  the  location  of  the  county  seat  as  afore- 
said, and  paid  larger  sums  therefor  than  they  would  other- 
wise have  done ;  that  this  was  also  the  case  with  the  plaintiff 
Vol,  158—10 
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and  his  predecessors  in  title ;  that  on  his  lot  in  question  he 
conducts  a  drug  store  from  which  he  derives  additional^ 
value  by  reason  of  its  location  at  the  county  seat  at  a  point 
opposite  the  court-house.  The  complaint  then  proceeds  to 
charge  that  the  board  of  commissioners  has  contracted  for 
certain  real  estate  at  the  city  of  Hammond,  which  city  is 
more  than  sixteen  miles  distant  from  Crown  Point,  upon 
which  realty  it  proposes  to  erect  a  court-house  for  the  use  of 
the  superior  court.  It  is  averred  that  the  price  to  be  paid 
for  the  said  tract  of  land  is  $5,000,  and  that  the  expense 
which  will  be  incurred  in  the  construction  of  the  court-house 
will  be  over  $50,000,  and  that  the  defendant,  the  board  of 
commissioners,  propose  to  issue  $50,000  of  bonds  of  said 
county  for  the  purpose  of  raising  a  building  fund,  and  will 
purchase  said  real  estate  and  construct  the  said  building  and 
pay  for  the  same  out  of  the  funds  of  the  county  unless  en- 
joined. That  the  said  board  of  commissioners  is  assuming 
'to  act  under  an  act  of  the  General  Assembly  of  1899,  which, 
it  is  charged,  confers  no  such  power,  nor  is  said  board  in- 
vested by  any  act  of  the  legislature  with  such  authority; 
and,  if  said  statute  should  be  read  or  construed  so  as  to  con- 
fer such  power  on  the  board,  it  is  necessarily  void  under  the 
State  Constitution ;  and  it  is  further  charged  that,  if  the  act 
in  question  or  any  other  act  should  be  so  read  or  construed, 
they  would  be  void  under  that  clause  of  the  federal  Consti- 
tution which  forbids  the  enactment  of  statutes  which  impair 
the  obligation  of  contracts ;  that  the  acts  done  by  the  officials 
in  1840  in  connection  with  the  location  of  the  county  seat  at 
Crown  Point  effected  and  created  a  contract  for  its  perma- 
nent and  unimpaired  location  and  maintenance  at  Crown 
Point.  The  paragraph  closes  with  a  prayer  for  a  perpetual 
injunction  against  the  board. 

The  second  paragraph  of  the  complaint  states  the  facts 
generally ;  that  the  plaintiff  is  a  taxpayer  of  Lake  county ; 
that  the  defendant,  the  board  of  commissioners,  is  about  to 
purchase  a  lot  at  Hammond,  and  build  a  court-house  there- 
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on  for  the  superior  court;  that  said  board  proposes  to  issue 
$50,000  in  bonds  to  raise  a  building  fund;  and  that  they 
have  no  right  to  do  any  of  the  things  charged,  and  a  perpet- 
ual injunction  is  prayed.  The  defendant,  the  board  of  com- 
missioners, demurred  to  each  paragraph  of  the  complaint, 
and  its  demurrer  was  sustained ;  and,  the  plaintiff  refusing 
to  plead  further,  judgment  was  rendered  against  him  for 
costs.  From  this  judgment  he  prosecutes  this  appeal,  and 
assigns  as  error  that  the  court  erred  in  sustaining  the  de- 
murrer to  each  paragraph  of  the  complaint. 

The  first  proposition  advanced  by  counsel  for  appellant  is 
that  §19  of  the  original  statute,  as  amended  by  the  act  of 
1899,  can  not  be  construed  so  as  to  empower  the  board  of 
commissioners  of  Lake  county  to  construct  the  proposed 
building  for  the  purpose  of  holding  the  sessions  of  the  court 
therein.  That  courts  like  the  one  in  question  may  be  estab- 
lished in  this  State,  and  their  jurisdiction  defined  by  the 
legislature,  is  no  longer  a  debatable  question.  As  previously 
asserted,  we  have  under  consideration  a  legally  constituted 
judicial  tribunal,  invested  by  law  with  a  jurisdiction  on  a 
parity  with  that  of  the  circuit  court.  The  absolute  necessity 
that  this  tribunal  in  each  of  the  counties  where  it  is  author- 
ized to  sit  should  be  provided  with  a  suitable  house  where 
its  sessions  can  be  held  and  the  business  thereof  conducted, 
and  where  its  necessary  ministerial  ofiScers  can  be  accom- 
modated in  the  discharge  of  their  duties,  is  certainly  evi- 
dent. This  necessity  the  legislature  seems  to  have  recog- 
nized, for  by  §19  as  amended,  it  expressly  enjoins  on  the 
board  of  conmiissioners  of  estch  of  the  respective  counties 
the  duty  to  provide  a  suitable  and  convenient  place  at  the 
town,  or  city,  fixed  for  holding  the  sessions  of  the  court.  It 
is  disclosed  that  it  is  the  will  of  the  legislature!  that  in  Lake 
county  the  court  shall  sit  at  the  city  of  Hammond,  instead 
of  at  the  regular  county  seat,  and  hence,  in  the  discharge  of 
the  duty  enjoined,  the  board  of  commissioners  of  Lake 
county  must  be  controUedl^y  this  legislative  will,  unless  the 
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latter  can,  in  some  manner,  be  said  to  be  an  invalid  exercise 
of  power  on  the  part  of  the  legislature.  Consequently,  in 
performing  the  duty  in  question,  the  board  must  provide  a 
suitable  building  or  house,  as  required,  at  the  city  of  Ham- 
mond, and  not  elsewhere.  Section  7830  Bums  1901,  §5745 
Horner  1901,  enumerating  some  of  the  general  powers  and 
duties  of  boards  of  commissioners,  provides  that,  "Such 
commissioners,  in  their  respective  counties  shall  have  power 
at  their  meetings,  *  *  *.  Fourth,  to  perform  all  other 
duties  that  may  be  enjoined  on  them  by  any  law  of  this 
State.'^  That  the  board  of  commissioners  of  Lake  county  is 
authorized  under  this  provision  to  perform  the  duty  en- 
joined upon  it  by  §19  of  the  act  of  1895,  as  amended,  in 
reason  can  not  be  controverted.  The  debatable  question  pre- 
sented by  the  parties  to  this  appeal  seems  to  be  to  what  ex- 
tent may  the  board  act  in  the  performance  of  the  duty  en- 
joined ?  Counsel  for  appellant  contend  that  a  proper  con- 
struction of  the  terms  or  language  employed  in  §19  will 
reveal  the  fact  that  it  was  not  the  legislative  intent  or  pur- 
pose that  the  board,  in  the  discharge  of  the  duty  in  question, 
should  go  to  the  extent  of  purchasing  the  necessary  real  es- 
tate and  causing  to  be  constructed  thereon  a  suitable  and 
convenient  court-house,  but  that  the  l^slature  only  in- 
tended to  make  it  the  duty  of  the  board  to  rent  or  lease  some 
suitable  and  convenient  house  or  building  in  which  the  ses- 
sions of  the  court  may  be  held  during  the  period  which  it 
may,  by  its  creator,  be  permitted  to  exist  In  this  insist- 
ence we  are  unable  to  concur.  Had  the  l^slature  intended 
to  limit  the  power  of  the  board  to  the  mere  leasing  or  rent- 
ing of  some  suitable  and  convenient  place  for  holding  the 
sessions  of  the  court,  it  certainly  would  have  manifested  its 
intention  by  the  use  of  apt  words  to  that  effect,  and  would 
not  have  employed  the  broad  term  or  terms  which  it  did. 
As  previously  shown,. the  board  of  commissioners  must  per- 
form such  duties  as  the  law  making  power  may  enjoin.  The 
language  employed  in  the  section  in  question  is  peremptory, 
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and  the  duty  of  the  board  to  provide  a  suitable  and  conven- 
ient place  at  the  city  of  Hammond  for  the  use  of  the  court 
and  its  official^  is  cle^ly  and  expressly  enjoined,  without 
any  limitation  or  specific  direction  as  to  the  means  to  be 
employed  by  the  board  in  the  performance  thereof.  What 
did  the  legislature  intend  by  the  use  of  the  term  "provide"  ? 
Webster's  International  Diet,  defines  the  word  as  follows: 
"To  procure  as  suitable  or  necessary;"  "to  prepare;"  "to 
make  ready  for  future  use ;"  "to  furnish ;"  "to  procure  be- 
fore hand."  The  definition  in  the  Century  Diet,  is  "to 
make  ready ;"  "to  prepare ;"  "to  furnish  or  supply."  It  is 
evident  then  that  when  the  meaning  of  the  term  in  question 
as  employed  in  the  statute  is  considered  it  becomes  manifest 
that  the  legislature  intended  to  leave  the  question  as  to  how 
the  duty  imposed  should  be  performed  to  the  wisdom  and 
sound  discretion  of  the  board,  and  that  the  latter,  in  the 
exercise  of  its  power,  if  it  deemed  proper,  might  either 
lease  some  suitable  house  for  the  use  of  the  court  and  its 
oflSciak,  or  it  might,  at  the  expense  of  the  county,  purchase 
a  site,  and  erect  or  construct  thereon  a  suitable  and  conveni- 
ent house  or  building  for  the  use  and  purposes  mentioned  in 
the  statute. 

Counsel  for  appellant  assert  that,  if  the  statute  should  be 
so  construed  as  to  authorize  the  board  to  build  a  court-house 
at  Hammond,  it  might  decide  to  build  one  at  the  unnecessary 
expense  of  $100,000  or  over,  and  thereby  impose  burdensome 
taxation  upon  appellant  and  other  taxpayers  of  Lake  county. 
But  counsel  seemingly  have  overlooked  the  fact  that,  under 
the  law  as  it  now  exists,  the  board  of  commissioners  of  Lake 
county  is  not  the  sole  arbiter  in  respect  to  the  cost  of  a  suit- 
able public  building  to  be  constructed  for  the  use  of  the 
court  in  question.  By  a  statute  entitled  "An  act  concern- 
ing county  business",  approved  March  3,  1899,  some  four 
days  prior  to  the  passage  of  the  act  amending  §19,  the  board 
of  commissioners  is  devested  of  the  power  which  it  formerly 
possessed  in  regard  to  the  amount  of  money  which  it  might 
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appropriate  and  expend  for  the  construction  of  county 
buildings.  By  the  provision  of  that  act  the  authority  to 
make  an  appropriation  of  public  fupds  to  defray  the  ex- 
penses of  constructing  county  buildings  is  lodged  in  the 
county  council, — as  is  also  the  authority  to  purchase  real 
estate  of  the  value  of  $1,000  and  over.  See  §§19,  20,  25, 
and  34,  Acts  1899,  p.  343.  By  §32  of  the  same  act  the 
county  council  is  invested  with  the  exclusive  power  to  bor- 
row money  for  the  county  and  to  issue  bonds  and  other  obli- 
gations therefor.  By  the  provisions  of  §48  of  the  statute 
creating  a  coimty  council  in  each  county  in  this  State,  the 
members  first  appointed  by  the  respective  circuit  courts  were 
required  to  meet  and  organize  on  the  first  Monday  in  Au- 
gust, 1899,  and  thereafter  such  council  was  authorized  to  ex- 
ercise all  of  the  powers  and  perform  all  of  the  duties  con- 
ferred by  that  act.  This  suit  was  commenced,  as  previously 
shown,  on  September  18,  1899,  and  we  must  assume  that 
this  council  in  Lake  coimty  had  been  duly  organized  on  the 
day  designated  by  the  statute.  There  is  nothing  in  the  com- 
plaint to  show  that  the  board  of  commissioners  had  or  was 
attempting  to  usurp  the  power  of  the  county  council  by  ap- 
propriating the  public  funds  to  the  construction  of  the 
court-house  in  dispute,  or  by  borrowing  money  for  the 
county  and  issuing  its  bonds  or  other  obligations  therefor. 
An  examination  of  the  provisions  of  the  county  reform  law 
will  fully  disclose  that  the  fears  of  appellant  that  the  board 
of  commissioners,  in  providing  a  place  for  holding  the  ses- 
sions of  the  court,  will  borrow  money  and  issue  the  bonds  of 
the  county,  and  will  impose  on  himself  and  other  taxpayers 
the  burden  of  paying  excessive  taxes,  in  order  to  meet  the 
expense  arising  out  of  the  construction  of  an  unnecessary 
and  "costly  court-house",  are  groundless.  This  the  board, 
under  the  law  as  it  then  and  now  exists,  is  powerless  to  do 
without  the  sanction  of  the  county  council  given  or  ob- 
tained in  the  manner  provided  by  the  law.  The  duty  en- 
joined on  the  board  by  §19,  tx)  provide  a  suitable  and  con- 
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venient  place  for  the  holding  of  the  court,  must  be  read  in 
the  light  of  these  provisions  of  the  county  reform  law. 

It  is  next  contended  that  §19,  as  amended  by  the  act  of 
1899,  violates  §19  of  article  4  of  the  State  Constitution, 
which  reads :  "Every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith;  which  subject  shall 
be  embraced  in  the  title."  The  contention  is  that  there  is 
nothing  in  the  title  of  the  original  act  to  indicate  that  it  was 
the  purpose  of  the  legislature  to  provide  for  a  suitable  room 
or  rooms  for  holding  the  particular  court  in  the  city  or  town 
as  designated.  The  subject  of  the  original  act  as  expressed 
in  its  title  is  to  establish  a  superior  court  for  the  counties  of 
Lake,  Porter,  and  LaPorte.  To  provide  in  the  body  of  the 
act  for  a  suitable  building  in  which  the  court  might  sit  is 
certainly  a  matter  connected  with  the  subject  of  legislation, 
and  germane  thereto.  It  was  not  necessary  for  the  title  to 
go  into  details  and  advise  all  concerned  in  respect  to  what 
matters  were  properly  connected  with  the  proposed  l^sla- 
tion.  It  can  not  be  successfully  affirmed  that  to  provide  for 
securing  a  place  in  which  the  sessions  of  the  court  might  be 
held — which  was  certainly  an  essential  matter  pertaining  to 
that  tribunal — ^is  a  subject  distinct  and  separate  from  its 
creation. 

It  is  disclosed  that  the  provisions  of  §5  of  the  original 
statute  by  subsequent  amendments  have  been  extended  and 
made  to  provide  that  the  clerk  and  sheriff  shall  each  be  paid 
from  the  fees  collected  by  them  an  additional  annual  com- 
pensation of  $600  for  their  required  services.  Appellant, 
therefore,  claims  that  this  is  special  or  local  legislation  in 
regard  to  the  compensation  of  county  officers,  and  hence  it 
violates  §22,  article  4  of  the  Constitution ;  thereby  the  whole 
act  is  rendered  invalid,  and  must  be  declared  void  in  its  en- 
tirety. There  is  no  merit  or  force  in  this  contention,  for  it 
is  evident  that  if  what  appellant  claims  were  conceded  to  be 
true,  that  the  provision  of  §5  authorizing  additional  com- 
pensation to  be  paid  to  the  two  officials  mentioned  is  invalid. 
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such  provision  can  easily  be  eliminated  without  impairing 
or  affecting  the  operation  of  the  law  as  a  whole,  and  it  would 
still  be  complete  in  itself,  and  capable  of  being  executed. 
Such  being  the  case,  under  the  circumstances,  it  is  well  set- 
tled that  the  law.  in  other  respects  will  be  upheld.  State,  ex 
rel.,  V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65 ;  State,  ex  rel,,  v. 
Blend,  121  Ind.  514, 16  Am.  St.  411 ;  State,  ex  rel,  v.  Gorhy, 
122  Ind.  17 ;  Henderson  v.  State,  ex  rel,  137  Ind.  552,  24 
L.  R.  A.  469 ;  State,  ex  rel,  v.  Krost,  140  Ind.  41. 

If  the  particular  provision  in  §5  in  respect  to  the  com- 
pensation of  the  sheriff  and  clerk  was  eliminated,  these  offi- 
cials would,  nevertheless,  be  required  to  render  the  services 
in  question,  as  they  did  under  the  section  as  originally  en- 
acted, without  additional  compensation.  We  may,  however, 
suggest  that  counsel  for  appellant  seem  to  entertain  an 
erroneous  view  in  regard  to  §22,  article  4  of  the  Constitu- 
tion as  amended  in  1881.  This  court  has  held  that  this  sec- 
tion as  it  now  stands  permits,  in  a  sense,  the  enactment  of 
local  or  special  laws  in  relation  to  fees  and  salaries ;  that  is 
to  say,  that  such  laws  may  be  so  made  "as  to  grade  the  com- 
pensation of  officers  in  proportion  to  the  population  and 
necessary  service  required."  State,  ex  rel,  v.  Boice,  140  Ind. 
506 ;  Legler  v.  Paine,  147  Ind.  181.  As  the  question  is  here 
presented,  it  is  not  essential,  under  the  circumstances,  that 
the  validity  of  the  salary  features  of  the  section  in  question 
be  determined.  That  matter  is  properly  left  for  decision 
until  it  may  be  raised  and  presented  by  those  more  necessa- 
rily concerned  and  interested  than  is  appellant. 

It  is  next  and  lastly  insisted  that  the  statute  in  question 
operates  as  a  "piece  meal"  method  to  remove  the  seat  of 
justice  from  Crown  Point  to  the  city  of  Hammond,  and 
therefore  violates  §10,  article  1,  of  the  Constitution  of  the 
TTnited  States,  which  inter  alia  provides  that  "No  state  shall 
pass  any  law  impairing  the  obligation  of  contracts."  If  ap- 
pellant's assertion  could  be  said  to  be  true,  he  has  not  shown, 
imder  the  facts,  that  he  has  any  contract  which  would  be  im- 
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paired  by  the  removal  of  the  county  seat  in  whole  or  in  part 
from»its  present  site,  and  we  are  unable  to  discover  in  what 
manner  this  provision  of  the  federal  Constitution  has  been 
violated  by  the  legislature  in  the  enactment  of  the  statute  in 
dispute.  The  fact  that  the  county  seat  of  Lake  county  was 
originally  located  at  the  town  where  it  now  is,  in  the  year 
1840,  under  and  in  pursuance  of  a  statute  passed  by  the 
legislature  in  1824,  which  in  terms  provided  "that  whenever 
any  new  county  shall  be  laid  off,  five  commissioners  shall  be 
appointed,  *  *  *  and  shall  proceed  to  fix  on  the  most 
eligible  and  convenient  place  for  the  permanent  seat  of  jus- 
tice of  such  new  county,  *  *  *  and  it  shall  further 
be  the  duty  of  such  commissioners  to  receive  donations  in 
land  from  any  person  or  persons  owning  land  in  such  county 
and  offering  donations  for  the  use  of  the  same,  and  to  fix  on 
such  place  for  the  seat  of  justice  in  such  new  county  as  near 
as  might  be  to  that  position  which  would  likely  be  central 
and  permanent  after  future  divisions  as  might  best  subserve 
the  interests  of  such  county,'^  and  the  further  fact  that  one 
Robinson,  through  whom  appellant  claims  title  to  that  por- 
tion of  the  lot  upon  which  is  situate  the  drug  store  conducted 
by  him,  may,  along  with  others,  have  made  donations,  under 
this  statute,  of  lands  or  other  means  to  secure  the  location  of 
the  county  seat  at  the  point  in  question,  would  not  in  a  legal 
sense  constitute  a  contract,  or  preclude  or  estop  the  State 
from  removing  the  seat  of  justice  to  a  point  elsewhere  in 
the  county,  by  subsequent  or  future  legislation.  In  the  ab- 
sence of  any  constitutional  provision  to  the  contrary,  the 
location  and  removal  of  county  seats  are  matters  wholly 
within  the  power  and  control  of  the  legislative  department. 
When  that  body  locates  a  county  seat,  either  directly  or 
through  the  medium  of  commissioners,  it  is  fixed  only  to 
remain  until  changed  by  subsequent  legislation.  There  is 
certainly,  under  the  circumstances,  no  unalterable  stipula- 
tion, either  express  or  implied,  that  Crown  Point  shall  for 
all  time  remain  the  seat  of  justice  of  Lake  county.    A  county 
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is  a  public  corporation  organized  to  carry  out  the  purposes 
or  objects  connected  with  the  administration  of  the  State's 
government,  and  is  therefore  properly  the  subject  of  legis- 
lative control.  As  a  general  rule,  in  the  removal  of  county 
seats,  no  private  property  rights  in  the  eye  of  the  law  are 
violated ;  and  while  it  is  true  that  the  interest  of  individuals 
may  suffer,  and  frequently  do,  nevertheless,  under  the  cir- 
cumstances, such  interest  must  yield  to  the  demand  of  pub- 
lic necessity  and  convenience,  and  such  losses,  if  any,  fall 
within  the  application  of  the  maxim  damnum  absque  in- 
juria. The  following  authorities  fully  support  the  princi- 
ples above  asserted:  Elwell  v.  Tucker,  1  Blackf.  285; 
Armstrong  v.  Board,  etc,  4  Blackf.  208 ;  Adams  v.  County 
of  Logan,  11  111.  336 ;  Parmeter  v.  Bourne,  8  Wash.  45, 
35  Pac.  586,  757 ;  Worsham  v.  Richards,  46  Tex.  441 ;  Ear- 
rell  V.  Lynch,  65  Tex.  146 ;  Walker  v.  Ta/rrani  County,  20 
Tex.  16;  Twiford  v.  Alamakee  County,  4  Green  (Iowa) 
60;  Luce  v.  Fender,  85  Iowa  596,  52  K  W.  517;  Newton 
V.  Commissioners,  100  U.  S.  548,  25  L.  Ed.  710. 

It  certainly  can  not  be  said  that  the  commissioners  under 
the  provisions  of  the  statute  of  1824  were  authorized  to  en- 
ter into  any  contract  in  respect  to  the  location  of  a  county 
seat,  or  were  empowered  to  make  the  location  thereof  depend 
on  any  donations  which  might  be  made  by  those  who  desired 
to  secure  the  seat  of  justice  at  a  certain  point.  While  we 
are  clearly  of  the  opinion  that  appellant's  learned  counsel 
are  mistaken  in  their  claim  that  the  act  in  controversy  in 
any  manner  operates  in  its  enforcement  to  remove  the 
county  seat  from  Crown  Point,  or  that  any  federal  question 
whatever  is  involved,  still,  as  they  have  earnestly  argued  the 
question,  we  have  deemed  it  proper  to  show  by  the  author- 
ities imder  the  facts  that,  even  though  what  they  assert  were 
true,  their  client  has  no  grounds  upon  which  to  base  his 
contention  that  a  federal  question  is  in  any  way  involved 
in  this  case. 

It  follows  from  what  we  have  said,  and  we  so  conclude, 
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that  neither  paragraph  of  the  complaint  states  a  cause  of 
action,  and  the  demurrer  thereto  was  properly  sustained. 

Judgment  affirmed. 

Gillett,  J.,  did  not  participate  in  this  decision. 


1S6    1G6 

The  State,  ex  rel.  Paynb,  v.  Kerr,  Auditor  1?LJ? 

ET   AL. 

[No.  19,600.    Piled  PebTOary  27,  1902.] 

CouNTiss. — County  Reform  Law, — Allowance  to  Ckmnty  Superintendent, — 
Mandamus. — ^An  allowance  made  by  the  board  of  coimty  commis- 
sioners to  a  coimty  superintendent  for  his  services  in  excess  of  the 
appropriation  made  therefor  by  the  county  conncil  is  not  a  judg- 
ment within  the  meaning  of  §28  of  the  county  reform  law  (Acts 
1899,  p.  862). 

From  Monroe  Circuit  Court ;   W.  H.  Martin^  Judge. 

Mandamus  by  William  V.  Payne  against  Samuel  Kerr, 
auditor  of  Monroe  county,  to  compel  him  to  convene  the 
county  council  to  make  an  appropriation  to  pay  the  bal- 
ance of  an  amount  allowed  by  the  board  of  commissioners 
for  the  per  diem  of  relator  as  county  superintendent. 
From  a  judgment  in  favor  of  defendant,  relator  appeals. 
Affirmed. 

H.  C.  Duncan  and  I.  A.  Batman,  for  appellant. 
Edwin  CorTj  for  appellees. 

Monks,  J. — This  action  was  brought  by  the  relator  to 
compel,  by  writ  of  mandamus,  Samuel  Kerr,  auditor  of 
Monroe  county,  to  convene  the  county  coimcil  of  said  county 
in  special  session,  and  the  latter  body,  when  so  convened,  to 
make  an  appropriation  to  pay  the  balance  of  an  amount 
allowed  by  the  board  of  commissioners  of  said  county  for  the 
per  diem,  of  the  relator  as  county  superintendent.  The  court 
sustained  a  demurrer  for  want  of  facts  to  the  petition  and 
alternative  writ,  and  final  judgment  was  rendered  in  favor 
of  appellees. 

It  appears  from  the  allegations  of  the  petition  and  alter- 
native writ  that  the  relator  was  county  superintendent  of 
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Monroe  county,  and  had  been  allowed  by  the  board  of  com- 
missioners of  said  coimty  for  his  services  $100  in  excess  of 
the  appropriation  made  therefor  by  the  county  council.  It 
is  alleged  in  the  petition  and  alternative  writ  that  said  board 
of  commissioners  never,  by  any  order,  limited  the  number  of 
days  which  relator  should  be  employed  as  such  superintend- 
ent in  any  year,  or  the  number  of  days  for  which  he  should 
be  paid ;  that  relator  demanded  of  the  auditor  of  said  county 
a  warrant  for  said  allowance,  which  said  auditor  refused ; 
and  that  relator  also  demanded  that  he  convene  the  county 
council  in  special  session  to  make  such  appropriation,  which 
demiand  was  refused.  This  proceeding  was  brought  upon 
the  theory  that  the  alleged  allowance  by  the  board  of  com- 
missioners of  Monroe  county  was  a  judgment,  within  the 
meaning  of  §28  of  the  county  reform  law  (Acts  1899,  p. 
362),  and  that  appellant  was,  therefore,  authorized  to  main- 
tain this  action.  But  such  an  allowance  is  not  a  judgment, 
within  the  meaning  of  said  §28.  Acts  1899,  p.  352,  §25 ; 
Boa/rd,  etc.,  v.  Heaston,  144  Ind.  583,  55  Am.  St.  192.  The 
word  judgment  as  used  in  said  §28  has  reference  to  the 
kind  of  judgment  mentioned  in  §27  (Acts  1899,  p.  352), 
where  the  court  has  jurisdiction  of  the  parties,  of  the  sub- 
jectrmatter  of  the  action,  and  the  judgment  is  rendered  in 
favor  of  some  person  against  the  county  in  its  corporate 
name. 

The  other  questions  in  this  case  are  ruled  by  the  case  of 
Stale,  ex  rel.,  v.  Monroe  County  Council,  ante,  102. 

Judgment  affirmed. 


Kirkman  v.  State. 

[No.  19,718.    Piled  March  11,  1902.] 

168    166' 

i»  178  Appeal  and  Error.— PiZ^  of  Excepiimx,'—Emdence.-^jxA&£  the  act 
of  1897  (Acts  1897,  p.  244)  the  bill  of  exceptions  containing  the 
evidence  must  be  filed  in  open  court  or  with  the  clerk  after  it  has 
been  approved  and  signed  by  the  trial  judge. 

From  Grant  Circuit  Court;  H.  J.  PavluSy  Judge. 


NOVEMBER  TERM,  1901— Vol.  158.        157 
Kirkman  v.  State. 

Robert  F.  Eirkman  was  convicted  of  the  crime  of  rape, 
and  he  appeals.    Affirmed. 

J.  A.  Kerseyy  for  appellant. 

W.  L.  Taylor,  Attorney-General,  C.  C.  HadUy  and 
Msrrill  MoareSy  for  State. 

JoBDAN,  C.  J. — ^Appellant  was  convicted  by  a  jury  in  the 
lower  court  of  the  felonious  crime  of  rape,  by  having  sexual 
intercourse  with  a  female  under  the  age  of  fourteen  years. 
Over  his  motion  for  a  new  trial,  judgment  was  rendered  by 
which  he  was  sentenced  to  be  imprisoned  in  the  state  prison 
for  an  indeterminate  period  of  from  one  to  twenty-one  years. 
From  this  judgment  he  appeals,  and  the  errors  assigned  and 
argued  by  his  counsel  for  a  reversal  all  depend  on  the  evi- 
dence given  upon  the  trial,  and  on  rulings  of  the  court  inci- 
dental thereto. 

At  the  very  threshold  we  are  confronted  with  the  conten- 
tion of  the  Attorney-General  that  the  evidence  is  not  in  the 
record,  and  therefore  no  question  is  presented  for  review  in 
this  court  An  attempt  seems  to  have  been  made  to  bring 
up  the  evidence  introduced  at  the  trial  under  the  provisions 
of  §6  of  an  act  of  the  legislature  approved  March  3,  1899. 
Acts  1899,  p.  384.  What  purports  to  be  a  longhand  tran- 
script of  the  shorthand  report  of  the  evidence  is  not  shown 
to  have  been  filed  in  open  court  or  with  the  clerk  after  the 
certificate  attached  thereto  was  signed  by  the  trial  judge. 
Neither  is  it  disclosed  that  time  beyond  the  trial  was  granted 
by  the  lower  court  to  present  and  file  a  bill  of  exceptions 
embracing  the  evidence  in  the  cause.  Counsel  for  appellant, 
however,  insists  that  the  filing  of  a  transcript  of  the  evidence 
after  the  trial  judge  has  attached  his  certificate  thereto  is 
not  required  under  the  provisions  of  §6  of  the  act  of  1899, 
supra.  No  effort  whatever,  it  appears,  was  made  to  bring 
the  evidence  into  the  record  by  the  method  prescribed  by 
the  statute  of  1897.  Acts  1897,  p.  244.  The  assertion, 
therefore,  of  appellant's  counsel  that  the  evidence  is  a  part 
of  the  record  is  based  entirely  on  the  claim  that  the  method 
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pursued  below  to  bring  the  evidence  up  in  this  appeal  is 
authorized  and  sustained  by  §6  of  the  act  of  1899,  supra. 
The  Attorney-General,  representing  the  State,  appellee 
herein,  assails  the  validity  of  this  section,  and,  in  support 
of  his  contention,  refers  to  the  decision  of  this  court  in 
Adams  v.  State,  156  Ind.  596.  Counsel  for  appellant,  in  his 
effort  to  parry  the  force  of  the  insistence  of  the  Attorney- 
General,  interposes  some  criticism  in  regard  to  the  holding 
in  the  Adams  case,  and  asserts  that  the  counsel  for  appellee 
is  in  no  position  to  raise  any  question  in  respect  to  the  in- 
validity of  said  section,  notwithstanding  the  fact  that  appel- 
lant thereunder  seeks  to  justify  the  procedure  employed  by 
him  to  bring  the  evidence  before  this  court  in  this  appeal. 
That  the  Attorney-General,  as  counsel  for  appellee  herein, 
under  the  circumstances,  is  in  an  attitude  or  position  to 
question  the  validity  of  the  section  in  dispute,  is  certainly 
evident  In  Adams  v.  State,  156  Ind.  596,  on  the  motion 
of  the  Attorney-General,  we  held  that  said  §6  was  invalid, 
for  the  reasons  stated  in  the  opinion,  and  that  the  act  of 
1897,  supra,  was  still  in  force,  and  must  be  pursued  by 
parties  who  desired  to  have  the  original  bill  of  exceptions 
embracing  the  evidence  in  a  case  certified  to  this  court  on 
appeal,  instead  of  a  copy  of  such  original  bill.  After  fur- 
ther consideration  we  are  constrained  to  adhere  to  and  re- 
aflSnn  the  holding  in  Adam^  v.  State,  156  Ind.  596. 

As  previously  stated,  what  purports  to  be  a  transcript  of 
the  evidence  given  in  the  lower  court  was  neither  filed  in 
open  court  nor  with  the  clerk  after  the  trial  judge  had 
signed  the  certificate  attached  thereto.  The  failure  to  file 
a  bill  of  exceptions  embracing  the  evidence  in  a  case  after 
it  has  b^n  approved  and  signed  by  the  trial  judge  is  a  fatal 
omission,  under  the  provisions  of  the  act  of  1897.  There- 
fore, upon  no  view  of  the  case  can  the  evidence  in  this  ap- 
peal be  held  to  be  a  part  of  the  record,  in  accordance  with 
the  requirements  of  the  latter  act.  Merrill  v.  State,  156 
Ind.  99,  and  cases  cited.    As  all  of  the  questions  which  ap- 
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pellant  seeks  to  present  depend  upon  the  evidence,  and,  as 
the  latter  is  not  before  us,  he  necessarily  must  fail  in  this 
appeal. 

The  claim  made  by  appellant  that  the  verdict  is  not  that 
of  twelve  jurors  is  in  no  manner  verified  by  the  record.  The 
opinion  of  the  court  in  Adams  v.  State,  supra,  was  handed 
down  on  January  2,  1901,  and  was  published  in  the  public 
press  throughout  the  State,  and  the  legal  profession  and  all 
others  concerned  were  thereby  admonished  that  this  court 
had  declared  §6  of  the  act  of  1899  invalid,  and  held  that  the 
act  of  1897  was  still  in  force.  The  judgment  in  the  trial 
court  in  the  case  at  bar  was  rendered  on  June  18,  1901, 
nearly  six  months  after  the  decision  in  the  Adams  case. 
Notwithstanding  all  this,  counsel  for  appellant  pursued  the 
procedure  prescribed  by  the  invalid  section,  instead  of  the 
simple  method  provided  by  the  statute  of  1897.  There  be- 
ing no  available  error  presented,  the  judgment  is  affirmed. 


[No.  19,415,    Filed  March  12,  1902.]  x 

Dbainb. — Notice,  —  Waiver, — Remonstrance, — ^Where  a  railroad  com- 
pany affected  by  the  constraction  of  a  drain  was  served  with 
notice  twenty  days  before  the  petition  was  docketed,  and  within 
the  time  prescribed  by  the  Btatnte,  and  appeared,  and  filed  a  re- 
monstrance challenging  the  assessment  against  its  right  of  way, 
without  making  any  objection  to  the  sufficiency  of  the  notice,  or 
the  regularity  in  filing  the  petition,  such  act  will  be  held  to  con- 
stitate  a  waiver  of  all  questions  pertaining  to  the  jurisdiction  of 
the  court,    pp,  160^163, 

Appeal  and  Errob. — Jurisdiction, — Collateral  Attach, — Invoking  ques- 
'  tions  in  the  right  of  others  against  the  validity  of  a  judgment  for 
want  of  notice  or  other  jurisdictional  fact  is  a  collateral  attack 
by  the  party  doing  so,  and  as  against  a  collateral  attack  a  finding 
of  the  court  that  notice  has  been  given,  or  other  facts  necessary 
to  jurisdiction  has  been  established,  is  conclusive,  unless  the 
record  affirmatively  discloses  that  the  contrary  is  true,    p,  16S, 

Drains. — Railroads. — Constitutional  Law. — The  State  has  the  right  to 
authorize  the  improving  of  a  drain  across  the  right  of  way  of  a 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis    }g  ^| 
Railroad  Company  v.  Machler  et  al. 
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railroad  company  by  deepening  and  widening  a  natural  channel, 
and  such  an  act  is  not  in  violation  of  the  State  or  federal  Con- 
stitntion.    p,  I64, 

Drains. -~i2ai2n>a^.-~B«n€/2te.^^E;u20nce.---Eyidenoe  in  the  trial  of  a^ 
proceeding  to  establish  a  drain,  oyer  the  remonstrance  of  a  rail- 
road company,  that  the  drain  would  carry  off  the  water  from  the 
side  ditches  of  the  railroad  company  that  had  no  outlet,  and  as 
to  the  general  sufficiency  of  the  drain  to  conyey  the  water  away 
from  the  vicinity  of  the  railroad,  and  thus  make  unnecessary  the 
construction  of  another  bridge  in  the  neighborhood,  was  compe- 
tent as  tending  to  show  benefits  to  the  railroad  oomi>any  by  the 
construction  of  the  drain,    p,  165. 

QA3£E.^RaUroad8,^BeneJU8.^Emdenix.--EvidQnoe  by  an  expert  civil 
engineer,  exx>erienced  in  railroad  construction  and  maintenance 
in  swamp  land,  in  a  proceeding  to  establish  a  drain,  as  against 
the  remonstrance  of  a  railroad  company,  relative  to  the  cost  of 
the  maintenance  of  a  railroad  bed  made  of  muck  soil  when  satu- 
rated by  seei)age  from  standing  water  and  when  dry  and  free  from 
standing  water  and  the  relative  value  of  the  property  under  the  two 
conditions  was  competent  as  tending  to  establish  benefits,  p.  165, 

TszAii. — Evidence. — Objection. — Exception. — Appeal  and  Error. — ^Avail- 
able error  cannot  be  predicated  upon  the  action  of  the  court  in 
excluding  evidence,  where  the  offer  to  prove  was  not  made  until 
after  the  objection  was  sustained,    p.  165. 

From  LaPorte  Circuit  Court ;  J.  C.  Rickter,  Judge. 

Proceeding  for  the  establishment  of  a  drain  in  which 
the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
road Company  remonstrated.  From  a  judgment  estab- 
lishing the  drain,  the  remonstrant  appeals.    Affirmed. 

N.  0.  Boss  and  G.  E.  RosSy  for  appellant. 

i.  DarroWy  JS.  E.  Weir  and  M.  H.  Weir^  for  appellees. 

Hadley,  J. — Appellant  was  a  remonstrant  in  a  proceed- 
ing instituted  by  the  appellees  under  the  drainage  act  of 
-1885  (§5623  et  seq.  Bums  1901),  for  the  construction  of  a 
ditch.  The  judgment  of  the  circuit  court  is  assailed  for  ap- 
parent want  of  jurisdiction  in  this:  (1)  Because  there' 
was  no  petition  on  file  when  the  primary  notice  was  given ; 
(2)  because  on  the  day  stated  in  the  notice  for  docketing 
there  was  no  petition  on  file  to  be  docketed,  nor  any  action 
taken  in  the  proceeding;  and  (3)  becaus'^  the  petition  was 
filed  on  the  same  day  it  was  docketed,  which  was  three  days 
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after  the  time  stated  in  the  notice.  The  record  shows  that 
the  petitioners  caused  a  notice  that  they  had  filed  in  the 
clerk^s  office  of  the  LaPorte  Circuit  Court  their  petition  for 
drainage  of  certain  described  lands  in  said  county,  setting 
forth  the  route  of  the  proposed  drain  as  described  in  the 
petition,  and  the  names  of  the  owners  of  the  lands  affected, 
and  that  said  petition  would  be  docketed  on  February  3, 
1899,  to  be  served  personally  on  divers  persons  and  cor- 
porations so  named,  including  appellant,  and  by  posting 
like  notices  to  all  named  owners,  at  the  court-house  door, 
and  at  three  public  places  in  each  township  along  and  near 
the  line  of  the  proposed  drain,  which  said  posting  was  on 
the  9th  day  of  January,  and  said  personal  service  on  the 
13th,  14th,  and  16th  days  of  January,  1899.  February  6, 
1899,  the  petitioners  filed  their  said  petition  in  the  LaPorte 
Circuit  Court,  and  having  made  proof  of  the  service  of 
notice  as  above  stated,  the  court  ordered  the  petition  dock- 
eted as  a  pending  cause.  No  demurrer,  remonstrance,  or 
objection  having  been  filed  within  ten  days  after  docketing, 
the  petition  was  referred  to  the  drainage  commissioners, 
with  instructions  when  and  where  they  should  meet  and 
when  they  should  report.  The  drainage  commissioners,  in 
conformity  to  the  requirements  of  §5624  Bums  1901,  made 
and  filed  their  report  favorable  to  the  construction  of  the 
drain,  and  within  ten  days  after  such  filing  appellant  filed 
a  remonstrance  on  the  various  grounds  allowable  under 
§5625  Bums  1901.  Divers  other  remonstrances  were  also 
filed  under  said  latter  section. 

November  16th  the  commissioners'  report,  with  the  vari- 
ous pending  remonstrances,  was  submitted  to  the  court  for 
trial.  Appellant  requested  in  writing  upon  its  part  a  spe- 
cial finding  of  facts  and  conclusions  of  law.  November  21st 
the  court  announced  a  general  finding  on  the  other  remon- 
strances. November  22nd  a  special  finding  of  facts  and 
conclusions  of  law  were  filed  on  appellant's  remonstrance. 
Vol.  158—11 


162  SUPREME  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  v.  Machler. 

finding  in  substance:  That  it  would  be  practicable  to  ac- 
complish the  proposed  drainage  at  a  cost  less  than  the  aggre- 
gate benefits;  that  the  proposed  work  would  improve  the 
public  health,  and  benefit  public  highways  in  three  town- 
ships, and  be  of  public  utility ;  that  the  ditch  would  be  suffi- 
cient to  drain  properly  the  lands  affected;  that  from  the 
beginning  said  proposed  drain  follows  the  course  of  a  nat- 
ural stream,  which  flows  all  the  year  round,  and  which 
passes  through  and  underneath  the  railroad  bridge  of  appel- 
lant, known  as  bridge  463,  and  thence  flowing  southwesterly 
a  distance  of  two  and  one-half  miles  empties  into  the  Kan- 
kakee river ;  that  on  the  north,  and  along  appellant's  right 
of  way  in  four  sections,  is  a  large  tract  of  low  land,  all  of 
which  has  its  outlet  through  and  under  said  bridge  463,  and 
appellant's  right  of  way  through  said  four  sections  becomes 
inimdated  with  water,  which  rises  at  times  to  the  ties,  ren- 
dering the  road  bed  soft,  and  dangerous  to  operate  trains 
upon,  and  more  expensive  to  maintain  than  it  would  be  if 
properly  drained ;  that  the  proposed  ditch  will  be  sufficient 
to  drain  effectually  said  four  sections  and  right  of  way 
through  the  same,  and  appellant  will  be  benefited  in  excess 
of  all  damages  the  sum  of  $600.  November  23rd  the  court 
made  a  general  summing  up  by  items  of  all  modifications 
of  the  original  assessments,  as  a  result  of  the  remonstrances, 
including  appellant's,  and  adjudged  in  one  general  order 
that  the  report  of  assessments  as  modified  by  the  court 
should  be  held  to  be  the  true  assessments,  and  that  the  com- 
missioners' assessments,  as  thus  modified,  should  stand  con- 
firmed, and  the  drain  established. 

Whatever  the  fact  may  be  with  respect  to  the  presence  or 
absence  of  the  petition  from  the  clerk's  office  at  the  time  the 
notice  of  filing  the  petition  was  served  or  on  the  day  set  for 
docketing,  or  the  subsequent  filing  in  court  and  docketing  of 
the  petition  on  the  same  day,  appellant  is  not  in  a  situation 
to  raise  any  question  concerning  it.  The  record  shows  that 
appellant  was  personally  served  with  such  notice  twenty 
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days  before  the  petition  was  docketed,  and  within  the  time 
prescribed  by  the  statute  it  appeared  and  filed  its  remon- 
strance, challenging  the  assessment  against  its  right  of  way 
upon  all  permissible  grounds.  Having  appeared  before  the 
court  and  pleaded  to  the  merits  of  the  proceeding  and  assess- 
ment, without  making  any  objection  to  the  sufficiency  of  the 
notice,  or  the  regularity  in  filing  the  petition,  that  act  will 
be  held  to  be  a  waiver  of  all  questions  pertaining  to  the  ju- 
risdiction of  the  court  growing  out  of  such  matters.  Ford  v. 
Ford,  110  Ind.  89;  Sunier  v.  Miller,  105  Ind.  393. 

Invoking  questions  in  the  right  of  others  against  the 
validity  of  a  judgment  for  want  of  notice  or  other  jurisdic- 
tional fact  is  a  collateral  attack  by  the  party  doing  so,  and 
as  against  a  collateral  attack  a  finding  of  the  court  that 
notice  has  been  given,  or  other  facts  necessary  to  jurisdic- 
tion has  been  established,  is  conclusive,  unless  the  record 
affirmatively  discloses  that  the  contrary  is  true.  Steele  v. 
Empson,  142  Ind.  397 ;  Perkins  v.  Hayward,  132  Ind.  95, 
103 ;  Hackett  v.  State,  113  Ind.  532 ;  Pickering  v.  State, 
106  Ind.  228. 

Appellant  argues  that,  in  the  absence  of  an  affirmative 
showing  that  a  petition  was  on  file  in  the  clerk^s  office  when 
the  notice  was  served  and  on  the  day  fixed  for  docketing,  a 
notice  that  such  was  the  fact  amounts  to  no  notice  at  all. 
This  position  is  unsound  for  the  reason  that  when  it  ap- 
pears— as  it  does  in  this  case — that  the  court  acted  upon 
the  notice  and  upon  the  regularity  in  presenting  the  peti- 
tion, it  must,  in  a  collateral  attack,  be  conclusively  pre- 
sumed that  such  notice  and  the  time  and  manner  of  present- 
ing the  petition  were  such  as  the  law  requires ;  and  the  fact 
that  such  action  was  taken,  and  the  court  proceeded  in  the 
cause,  is  sufficient,  without  a  formal  entry  declaring  that 
such  steps  were  taken  in  accordance  with  the  statute.  Carr 
V.  State,  103  Ind.  548 ;  Carr  v.  Boone,  108  Ind.  241 ;  Upde- 
graff  v.  Palmer,  107  Ind.  181.  Furthermore,  appellant, 
having  been  served  with  notice  and  having  appeared  to  the 
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proceeding,  can  not  take  advantage  of  a  failure  to  notify 
others  unless  it  appears — ^which  is  not  claimed — ^that  sudi 
failure  will  prevent  a  construction  of  the  drain.  Orimes  v. 
Coe,  102  Ind.  406 ;  Poundstone  v.  Baldwin,  145  Ind.  139, 
14:4:  {Cooper  v.  Shaw,  148  Ind.  313,  316 ;  Steele  v.  Empson, 
142  Ind.  397,  405 ;  Carr  v.  Boone,  108  Ind.  241.  Besides, 
it  does  appear  that  all  interested  persons  and  corporations 
had  such  notice  as  the  statute  declares  sufficient.  The  record 
shows  that  a  notice  "setting  forth  the  route  of  said  drain  as 
described  in  the  petition,  the  fact  of  the  filing  and  pendency 
of  such  petition  and  when  the  same  shall  be  docketed*',  ad- 
dressed to  all  persons  who  appear  by  the  petition  to  be  own- 
ers of  lands  aflFected  by  the  proposed  drain,  was  served  per- 
sonally upon  some  and  posted  as  against  all  at  the  court- 
house door  and  in  three  public  places  in  each  township  near 
the  line  of  the  ditch ;  and  presuming,  as  we  must,  in  favor 
of  the  right  action  of  the  court,  we  must  assume,  in  the  ab- 
sence of  anything  to  the  contrary,  that  all  persons  and  cor- 
porations not  personally  served  were  non-residents  of  the 
county.  This  was  "sufficient  to  give  the  court  jurisdiction 
over  all  the  lands  described  therein,  and  power  to  fix  a  lien 
thereon."  §§5623,  5624  Bums  1901.  We  therefore  con- 
clude that  the  court  had  jurisdiction  of  the  subject-matter 
and  person  of  appellant. 

II.  The  State  has  the  undoubted  right  to  authorize  the 
improving  of  a  drain  across  the  right  of  way  of  a  railroad 
company  by  deepening  and  widening  a  natural  channel,  as 
in  this  case,  and  such  an  act  is  not  a  violation  of  the  State 
or  federal  Constitution.  §5153  Bums  1901,  Spec.  5 ;  LaJce 
Erie,  etc.,  B.  Co.  v.  Cluggish,  143  Ind.  347;  Evansville, 
etc.,  B.  Co.  V.  State,  149  Ind.  276;  Baltimore;  etc.,  B.  Co. 
V.  Board,  etc.,  156  Ind.  260. 

III.  Appellant  assigns  forty-five  reasons  for  a  new  trial. 
The  first  five  count  on  the  overruling  of  its  motion  to  set 
aside  the  court's  general  finding  upon  its  remonstrance,  and 
the  failure  of  the  court  to  make  a  special  finding  as  re- 
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quested.  There  is  no  merit  in  any  of  these  reasons.  In- 
deed, we  are  puzzled  in  finding  any  ground  for  either  of 
them  for  the  record  clearly  shows  that  the  court  made  and 
filed  a  special  finding  in  compliance  with  its  request,  and 
that  there  was  no  general  finding  in  appellant's  case  other 
than  the  summing  up  noted  above 

Except  two,  the  other  reasons  relate  to  the  action  of  the 
court  in  the  admission  and  exclusion  of  proffered  testimony. 
Over  appellant's  objection,  two  witnesses  were  permitted 
to  testify  that  the  proposed  drain  would  carry  off  the  water 
from  the  side  ditches  of  appellant's  railroad  that  then  had 
no  outlet,  and  as  to  the  general  sufficiency  of  the  drain  to 
convey  the  water  away  from  the  vicinity  of  appellant's  rail- 
road, and  thus  make  unnecessary  another  culvert  or  bridge 
in  the  neighborhood,  then  being  maintained  by  appellant 
All  this  tended  to  show  benefits,  and  was  competent. 

One  Rosencranz,  as  an  expert  civil  engineer,  experienced 
in  railroad  construction  and  maintenance  in  the  Kankakee 
valley,  wherein  the  drain  in  controversy  is  situate,  was  per- 
mitted to  give  the  relative  cost  of  the  maintenance  of  a  rail- 
road bed  made  of  muck  soil  when  saturated  by  seepage  from 
standing  water  and  when  dry  and  free  from  standing  water; 
also  the  relative  value  of  the  property  under  the  two  condi- 
tions. This  testimony  also  tended  to  establish  benefits,  and 
was  properly  admitted. 

The  other  reasons  for  a  new  trial  all  relate  to  the  exclu- 
sion of  testimony  offered  by  appellant.  All  of  these  reasons 
are  unavailing,  because  in  each  instance,  except  two  unim- 
portant ones,  the  exception  was  improperly  reserved.  The 
record  is  uniformly  in  this  condition.  The  question  is  pro- 
pounded by  appellant.  The  petitioners  object  upon  stated 
grounds.  "Objection  sustained.  Exception  reserved." 
After  which  an  offer  to  prove  is  made.  It  has  been  many 
times  decided  that  this  sort  of  record  presents  no  question. 
Gunder  v.  Tibbiis,  153  Ind.  591 ;  Whitney  v.  State,  154 
Ind.  573  J  Binkenberger  v.  Meyer,  155  Ind.  152 ;  Wilson  v. 
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Carrico,  155  Ind.  570;  Mark  v.  North,  155  Ind.  575 ;  State, 
ex  reL,  v.  Cox,  155  Ind.  593 ;  Miller  v.  Coulter,  156  Ini 
290. 

There  is  no  ground  for  argument  on  the  sufficiency  of  the 
evidence  to  sustain  the  finding. 

Judgment  affirmed. 


Turner  v.  Board  of  Commissioners  of  Elk- 
hart County. 

[No.  19,678.    Filed  March  12,  1902.  ] 

Counties.— 0(W<racte.—^ftam«j/«'  Fees.-^AppropriaUon  by  County  Ckmn^ 
cil. — ^An  action  cannot  be  maintained  by  an  attorney  for  Bervices 
1^   i^i  rendered  in  assisting  in  the  prosecution  of  a  Griminal  cause  when 

appointed  for  that  purpose  by  the  court  in  which  the  case  was 
pending,  where  it  is  not  shown  that  there  was  an  existing  appro- 
priation made  by  the  connty  council  to  pay  for  such  services. 

From  Elkhart  Circuit  Court ;  J,  2).  Ferrally  Judge. 

Action  by  Perry  L.  Turner  against  the  board  of  com- 
missioners of  Elkhart  county  for  services  rendered  as  an 
attorney  at  law  in  the  prosecution  of  a  murder  case.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

C.  W.  Miller  and  J.  S.  Drake^  for  appellant. 

L.  W.  Faii,  for  appellee. 

Monks,  J. — Appellant  brought  this  action  against  the 
appellee  to  recover  for  services  rendered  by  him  as  an  attor- 
ney at  law  in  assisting  the  prosecuting  attorney  in  the  prose- 
cution of  a  murder  case  in  the  Elkhart  Circuit  Court.  It  is 
alleged  that  he  was  appointed  by  said  court  in  May,  1900, 
to  assist  the  prosecuting  attorney  in  the  prosecution  of  said 
murder  case.  A  demurrer  for  want  of  facts  was  sustained 
to  the  complaint,  and,  appellant  refusing  to  plead  further, 
judgment  was  rendered  against  him. 

Said  services  were  rendered  by  appellant  after  the  taking 
effect  of  what  is  known  as  the  county  reform  law.  Acts 
1899,  p.  343.  The  county  reform  law  creates  a  county 
council,  and  requires  estimates  to  be  submitted  to  that  body 
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of  all  expenses  payable  out  of  the  county  treasury.  The 
county  council  is  authorized  to  make  appropriations  for  said 
purposes,  and  also  to  fix  the  tax  levy  out  of  which  the  same 
can  be  paid.    Acts  1899,  p.  346,  §§15,  20. 

Section  27  (Acts  1899,  p.  352)  provides  that  "No  court, 
or  division  thereof,  of  any  county,  shall  have  power  to  bind 
such  county  by  any  contract,  agreement,  or  in  any  other 
way,  except  by  judgment  rendered  in  a  cause  where  such 
court  has  jurisdiction  of  the  parties  and  subject-matter  of 
the  action,  to  any  extent  beyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for  the  purpose  of 
such  court  and  for  the  purpose  for  which  obligation  is  at- 
tempted to  be  incurred,  and  all  contracts  and  agreements, 
express  or  implied,  and  all  obligations  of  any  and  every  sort 
attempted  beyond  such  existing  appropriations  shall  be  ab- 
solutely void." 

It  is  evident  that,  unless  there  was  an  existing  appropria- 
tion made  by  the  county  council  for  the  purpose  of  paying 
for  such  services  when  appellant  was  appointed  and  ren- 
dered said  services,  such  appointment  and  the  rendition  of 
said  services  created  no  liability  against  the  county.  The 
power  of  a  court,  body,  or  person,  to  bind  a  county,  or  create 
a  liability  against  it,  for  the  services  of  an  attorney  in  assist- 
ing the  prosecuting  attorney  in  the  prosecution  of  criminal 
cases,  is  within  the  control  of  the  l^slature.  Appellant 
was  bound  to  take  notice  of  the  law  on  this  subject.  Under 
such  circumstances,  he  has  no  ground  to  recover  therefor 
from  the  county.    Board,  etc.,  v.  PoUa/rd,  153  Ind.  371,  375. 

As  it  was  not  allied  that  there  was  an  existing  appro- 
priation made  by  the  counly  coimcil  to  pay  for  such  services 
as  those  alleged  to  have  been  rendered  by  appellant,  the  com- 
plaint was  insufficient,  and  the  court  did  not  err  in  sustain- 
ing a  demurrer  thereto. 

Judgment  affirmed. 
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The  State,  ex  bel.  Mintubn,  v.  Elliott  et  al. 

[No.  19,796.    Filed  March  12,  1902.] 

Elections.— Pnwiari/  Election  Law.— The  act  of  1901  (Act«  1901,  p. 
495)  known  as  the  primary  election  law  does  not  goyem  nomina- 
tions for  office  which  are  required  to  be  filled  by  the  voters  of  a 
district  comi)06ed  of  more  than  a  single  connty. 

From  Marion  Circuit  Court ;  J&.  Daniels^  Special  Judge. 

Action  by  State  on  relation  of  Joseph  A.  Mintum  to 
compel  Charles  N.  Elliott,  chairman  of  the  republican 
central  committee  of  Marion  county  and  the  members  of 
the  board  of  primary  election  commissioners  to  place  the 
name  of  relator  on  certain  ballots  as  a  candidate  for 
senator  of  the  joint  senatorial  district  composed  of  the 
counties  of  Marion  and  Morgan.  Prom  a  judgment  de- 
nying relator  the  relief  demanded,  he  appeals.    Affirmed. 

t7.  B.  Sherwoody  for  appellant. 

F.  A.  Joss  and  J.  W.  Noel^  for  appellees. 

Jordan,  C.  J. — Action  by  the  State,  on  the  relation  of 
Joseph  A.  Mintum,  to  obtain  a  mandamus  to  compel  appel- 
lee, Charles  N.  Elliott,  chairman  of  the  republican  central 
committee  of  Marion  coimty,  Indiana,  together  with  his  co- 
appellees,  members  of  the  board  of  primary  election  com- 
missioners, to  place  the  name  of  relator  on  certain  ballots  as 
a  candidate  for  senator  of  the  joint  senatorial  district  com- 
posed of  the  counties  of  Marion  and  Morgan,  which  ballots 
were  to  be  used  by  the  voters  of  the  republican  party  of  said 
Marion  county  in  voting  for  candidates  for  various  offices 
at  a  primary  election  to  be  held  in  said  county  of  Marion  on 
March  14,  1902,  under  and  in  pursuance  of  an  act  of  the 
legislature  approved  March  11,  1901,  entitled  "An  act  for 
the  purification  of  primary  elections,^'  etc.  Acts  1901,  p. 
495.  Separate  demurrers  by  the  appellees  were  sustained 
to  the  petition  and  alternative  writ,  and  the  court  rendered 
its  judgment  denying  the  relator  the  relief  which  he  de- 
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manded.  The  rulings  of  the  court  on  these  demurrers  are 
the  errors  assigned  by  the  appellant  in  this  appeal. 

The  relator,  in  his  petition,  discloses  his  eligibility  to  the 
oflSce,  and  alleges,  among  other  things,  that  the  republican 
county  committee  of  Marion  county  has  decided  to  nominate 
certain  officers  by  a  direct  primary  election ;  that  he  filed 
an  application,  within  the  prescribed  time,  to  have  his  name 
placed  on  the  ballot  as  a  candidate  for  joint  senator  for  the 
district  composed  of  the  counties  of  Marion  and  Morgan; 
that  said  chairman,  Elliott,  appellee  herein,  refused  to  re- 
ceive the  same  and  informed  him  that  the  candidate  for  said 
office  would  be  selected  by  a  delegate  convention  to  be  held 
by  the  two  counties.  The  petition  closes  with  the  prayer 
that  the  defendants  be  required  to  place  relator's  name  upon 
the  ballot  as  demanded. 

Counsel  for  appellant  contends  that  under  the  provisions 
of  the  act  of  1901,  the  duty  is  enjoined  on  appellee  to  cause 
the  relator's  name  to  be  placed  on  the  ballots  as  a  candidate 
for  senator  of  the  joint  senatorial  district  composed  of  the 
two  counties  in  question,  in  order  that  the  voters  of  the  re- 
publican party  of  Marion  county,  of  which  political  party 
he  is  a  member,  may  be  afforded  an  opportunity  to  cast  their 
votes  for  him  as  a  candidate  for  senator  of  the  aforesaid 
mentioned  district.  On  the  other  hand,  counsel  for  appellees 
insist  that  the  statute  does  not  provide  for  holding  a  primary 
electiojn  for  the  nomination  of  a  senator  from  a  senatorial 
district  composed  of  more  than  one  county ;  that  the  act  does 
not  contemplate  such  districts,  or  include  them  within  its 
provisions;  and  that  no  means  or  methods  are  provided  by 
the  law  for  canvassing  the  returns  or  ascertaining  the  result 
of  a  primary  election  which  might  be  held  on  the  same  day 
in  such  senatorial  district  for  the  purpose  of  nominating  a 
candidate  for  joint  senator  to  be  voted  for  by  the  voters 
thereof  at  the  next  general  State  election.  Section  1,  of  the 
act  in  controversy  reads  as  follows:  "That  any  and  all  po- 
litical parties  in  counties  of  the  State  in  which  there  is  lo- 
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cated  a  city  with  a  population  of  50,000  or  more  according 
to  the  last  preceding  United  States  census,  which  cast  at 
the  then  last  preceding  general  election  ten  per  cent,  of  the 
total  vote,  desiring  to  nominate  any  candidate  or  candidates 
for  any  office  or  offices  in  any  county,  city,  town,  township  or 
municipality  in  this  State,  or  direct  or  manage  or  controla 
campaign  for  the  election  of  any  candidate  or  candidates  for 
any  office  or  offices  in  any  county,  city,  town,  township,  ar  mu- 
nicipality in  this  State,  shall  make  such  nominations  and  con- 
duct such  campaigns  in  the  manner  prescribed  in  this  act." 

Under  §25  of  the  act,  in  any  and  all  counties  of  this  State 
in  which  there  is  no  city  having  a  population  of  50,000  or 
more,  according  to  the  last  preceding  United  States  census, 
the  matter  of  holding  a  primary  election  for  the  nomination 
of  candidates  under  the  provisions  of  the  act  is  optional  with 
the  central  committee  of  such  county  or  counties. 

By  the  express  provisions  of  §1,  the  law  is  made  to  apply 
to  any  and  all  political  parties  in  counties  of  this  State  in 
which  there  is  located  a  city  having  a  population  of  50,000 
or  more  according  to  the  last  preceding  United  States  cen- 
sus. All  political  parties  in  such  designated  counties,  which 
at  the  last  preceding  general  election  cast  ten  per  cent,  of 
the  total  vote,  desiring  to  nominate  any  candidate  or  candi- 
dates for  any  office  or  offices  in  such  county,  or  in  any  city, 
town,  township,  or  municipality  therein,  are  required  to 
make  such  nominations  under  and  according  to  its.  provi- 
sions. When  the  act  refers  to  the  chairman  of  the  commit- 
tee, it  designates  or  denominates  him  as  the  chairman  of  the 
county  or  city  committee,  and  in  no  part  of  the  statute  is 
the  chairman  of  any  district  committee  mentioned.  It  is 
certainly  evident,  from  the  language  of  this  law,  that,  in 
any  and  all  counties  in  which  it  is  intended  to  operate  com- 
pulsorily  upon  political  parties  coming  within  its  provision, 
such  parties,  in  nominating  candidates  for  any  office  to  be 
voted  for  and  elected  alone  by  the  qualified  electors  of  the 
particular  county,  or  by  those  of  the  city,  town,  or  town- 
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ship  therein,  as  to  such  nominations,  must  be  controlled  by 
its  provisions.  A  careful  reading  of  the  statute  fully  and 
clearly  discloses  that  it  does  not  profess  to  apply  to  or  gov- 
ern nominations  for  oflSces  which  are  required  to  be  filled 
by  the  voters  of  a  district  composed  of  more  than  a  single 
county,  such  as  is  the  senatorial  district  which,  under  the 
provisions  of  the  apportionment  law  for  representatives  and 
senators,  is  composed  of  the  two  counties  of  Marion  and 
Morgan.  There  is  absolutely  nothing  in  the  statute  in  ques- 
tion to  indicate  that  it  was  in  any  manner  the  intention  of 
the  legislature  that  it  should  apply  to  or  control  the  nom- 
inations of  candidates  for  offices  to  be  filled  by  the  electors 
of  a  district  or  division  of  territory  composed  of  more  than 
one  county. 

Had  the  legislature  intended  that  this  act  should  govern 
in  the  nomination  of  public  officials  to  be  elected  by  the 
voters  of  a  district  composed  of  two  or  more  counties,  it  is 
reasonable  to  assume  that  provisions  would  have  been  made 
therein  for  holding  a  joint  primary  election  in  such  district, 
and  for  making  the  proper  returns  of  the  result  of  the  elec- 
tion in  each  of  the  counties  constituting  the  district.  If 
liiere  were  any  doubt  in  respect  to  the  interpretation  of  this 
act,  this  omission  on  the  part  of  the  legislature  would  go  far 
'in  authorizing  the  interpretation  that  it  was  not  intended  to 
have  any  application  whatever  to  a  joint  senatorial  district 
composed,  as  is  the  one  in  question,  of  the  counties  of 
Marion  and  Morgan.  Counsel  for  appellant  places  much 
stress  on  the  term  "municipality^'  as  employed  in  §1,  and 
argues  that  by  the  use  of  this  term  the  legislature  intended 
to  make  the  act  applicable  to  joint  senatorial  districts.  The 
word  ^^municipality*',  as  there  employed,  may  be  said  to  be 
a  tautological  expression,  and  adds  nothing  to  the  sense  or 
meaning  expressed  by  the  words  "county,  city,  town  or 
township"  immediately  preceding  it ;  nor  can  it  be  said  to 
extend  the  provision  of  the  act  to  any  other  or  greater  sub- 
division than  those  intended  by  the  term  "county,  city,  town 
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or  township."  A  municipality  is  generally  defined  and  un- 
derstood to  mean  a  subdivision  of  the  State  for  the  purpose 
of  local  self  government*  See  Webster's  International 
Diet;  Dillon  on  Munic.  Corp.  (4th  ed.),  §20;  15  Am.  & 
Eng.  Ency.  of  Law  (1st  ed.),  952  and  notes;  Boot  v.  Erdel- 
mey^r,  37  Ind.  225.  Certainly  this  term,  as  employed  in 
the  statute,  can  not  be  construed  to  intend  or  mean  a  joint 
senatorial  district.  As  the  act  in  dispute,  under  its  pro- 
visions, was  not  intended  to  control  nominations  such  as  that 
of  joint  senator,  to  which  the  relator  in  this  case  aspires, 
even  had  the  resolution  adopted  by  the  republican  central 
committee  of  Marion  county  declared  that  such  nomination 
should  be  made,  under  the  provisions  of  this  act,  he  would 
have  been  placed  in  no  more  favorable  position  than  he  now 
occupies  to  secure  the  writ  which  he  demands. 

Section  1182  Bums  1901,  §1168  Horner  1901,  provides: 
"Writs  of  mandate  may  be  issued  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins,  or  a  duty  resulting 
from  an  ofl^ce,  trust,  or  station.'^  The  performance  of  the 
act  enjoined,  or  the  duty  resulting  from  the  office,  trust,  or 
station,  must  be  clear  and  positive,  otherwise  the  writ  will 
be  denied.  As  a  general  rule  a  writ  of  mandate  is  never 
awarded  in  doubtful  cases.  State^  ex  reL,  v.  Bonnell,  119* 
Ind.  494 ;  Bvmsville,  etc.,  Co.  v.  State,  ex  reL,  119  Ind.  382, 
3  L,  R.  A.  265;  Merrill  on  Mandamus,  §37. 

It  may  be  said,  however,  that  this  case  does  not  fall  with- 
in the  doubtful  rule,  as  no  doubts,  in  respect  to  its  interpre- 
tation, are  entertained  by  the  court. 

It  is  so  evident  from  a  reading  of  the  statute  in  question 
that  no  such  duty  as  the  relator,  under  the  facts  alleged  in 
his  petition,  demands  that  appellees  shall  be  coerced  to  per- 
form, is  enjoined  upon  them  either  expressly  or  impliedly, 
by  any  of  the  provisions  thereof,  that  further  consideration 
o5f  the  question  is  useless.  It  follows,  therefore,  that  the 
demurrers  to  the  petition  and  alternative  writ  were  properly 
sustained,  and  the  judgment  of  the  lower  court  is  affirmed. 
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R.  G.  MarCy  Manufacturing  Company  v.  Flint 
&  Walling  Manufacturing  Company- 

[No.  19,431.    Filed  March  13,  1902.  ] 

Appeal  and  Error.— iZecord.— Precipe.— J?iK  of  Exception8.--y7heire 
.  the  clerk  was  directed  by  precipe  *  'to  prepare  and  certify  a  full,  true, 
and  complete  transcript  of  the  proceedings,  pai)ers  on  file,  and 
judgment  (except  interrogatories  filed  with  reply  and  answers 
thereto)  to  be  used  on  appeld  to  the'  Supreme  Court,"  what  pur- 
ports to  be  the  original  bill  of  exceptions  containing  the  evidence 
certified  by  the  clerk  as  a  part  of  the  record  is  not  'ptopesrly  in 
the  record,  and  cannot  be  considered. 

From  Adams  Circuit  Court;  D.  D.  Heller^  Judge. 

Action  by  Flint  &  Walling  Manufacturing  Company 
against  the  R.  G.  Marcy  Manufacturing  Company  to  re- 
cover damages  for  the  infringement  of  a  trade-mark, 
for  fraud  and  unfair  competition  in  business,  and  to  ob- 
tain an  injunction.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

•71  8.  Dailetfy  A.  Simmons  and  F.  C  Dailey^  for  appel- 
lant. 

A.  A.  Chapin,  W.  P.  Denny,  B.  K.  EllioUy  W.  F.  Mliatt 
and  F.  L.  Littleton^  for  appellee. 

DowuNG,  J. — This  action  was  brought  by  appellee  to 
recover  damages  for  an  infringement  of  a  trade-mark,  for 
fraud  and  unfair  competition  in  business,  and  to  obtain 
an  injunction.  A  trial  of  said  cause  resulted  in  a  judgment 
in  favor  of  appellee  for  damages  and  an  injunction  as 
prayed  for.  The  errors  assigned  and  not  waived  call  in 
question  the  sufiBciency  of  the  second  paragraph  of  the  com- 
plaint and  the  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

Appellant  insists  that  the  second  paragraph  of  the  com- 
plaint is  not  sufficient,  because  it  alleges  that  the  patents 
granted  had  expired,  and  it  contends  that  the  trade-mark 
could  not  be  exclusive  in  the  appellee  after  the  expiration  of 
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the  patents ;  citing  a  number  of  authorities.  It  is  expressly 
alleged  in  the  second  paragraph  of  the  complaint  that  the 
patents  had  not  expired.  Therefore  it  is  not  necessary  to  de- 
termine the  question  of  the  correctness  of  the  law  as  stated 
by  the  appellant,  or  whether  the  same  is  applicable  to  this 
case.  The  second  paragraph  is  not  open  to  the  objection 
urged  against  it.  But,  even  if  this  objection  was  well 
founded,  the  paragraph  states  a  good  cause  of  action  for  un- 
fair competition  in  business. 

The  other  questions  in  the  case,  which  are  presented  by 
the  motion  for  a  new  trial,  depend  for  their  determination 
upon  the  evidence.  What  purports  to  be  the  original  bill  of 
exceptions  has  been  certified  to  the  court  as  a  part  of  the 
record.  Appellant,  by  its  attorneys,  filed  a  precipe  as  pro- 
vided in  §661  Burns  1901,  §649  R.  S.  1881,  and  Homer 
1901,  and  thereby  directed  the  clerk  of  the  court  below  "to 
prepare  and  certify  a  full,  true,  and  complete  transcript  of 
the  proceedings,  papers  on  file,  and  judgment  (except  in- 
terrogatories filed  with  reply  on  March  30,  1899,  for  de- 
fendant to  answer,  and  answers  to  said  interrogatories  by 
R  G.  Marcy,  filed  April  5,  1899)  in  the  above  entitled 
cause,  to  be  used  on  appeal  to  the  Supreme  Court."  In 
Chestnut  v.  Southern  Indiana  B.  Co.,  157  Ind.  509,  it  was 
held  upon  substantially  the  same  facts  as  above  stated  that 
the  original  bill  of  exceptions  was  not  in  the  record,  and 
could  not  be  considered.  The  original  bill  of  exceptions  not 
being  in  the  record,  there  is  nothing  to  support  the  causes 
assigned  for  a  new  trial. 

Judgment  aflSrmed. 


158         174' 

170     sio,      ffigg  Wabash  Railroad  Company  v.  Miller. 

[No.    19,195.    Filed  November  26,  1901.    Rehearing  denied  March 

13,  1902.  ] 

EviDBNOB. — TestiTnony  of  Witness  at  Former  Trial. — Stenxkgrapher. — 
Where  a  witness  at  a  former  trial  remains  competent  and  quali- 
fied, a  resident  of  an  adjoining  coxmtj,  temporarily  absent  from 
the  State,  and  no  diligence  has  been  shown  to  proctire  his  depo- 
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sition  or  seonre  his  personal  attendance,  it  is  not  proper  to  permit 
a  stenographer  to  testify  in  the  trial  of  the  cause  as  to  what  the 
absent  witness  swore  to  at  the  former  trial,  pp,  175-184. 
Railboadb. — Fires.— Evidence,— In  an  action  against  a  railroad  com- 
pany for  damages  sustained  from  fire  escaping  from  its  right  of 
way,  eyidenoe  was  properly  admitted  concerning  the  condition  of 
the  right  of  way  with  resx)ect  to  combustible  materials  ui)on  it  in 
the  locality,  but  at  other  like  places,  and  also  concerning  fires 
occurring  on  the  right  of  way  in  the  locality,  but  at  other  times 
and  places,  recently  before  and  after  that  sued  for.    p.  I84. 

From  Adams  Circuit  Court ;  D.  D.  Heller^  Judge. 

Action  by  Sebastian  Miller  against  the  Wabash  Rail- 
road Company  for  damages  from  fire  escaping  from  de- 
fendant's right  of  way.  Prom  a  judgment  for  plaintifl', 
defendant  appeals.     Reversed, 

W.   V.  Stuart,  E.  P.  Hammond,   D.    W.  Simms,   A. 
ZoUarSj  C.  H.  Worden  and  F.  E.  ZoUars,  for  appellant. 
Henry  Colerick,  for  appellee. 

Hadlby,  J. — This  cause  comes  to  us  from  the  Appellate 
Court  under  the  provision  of  §1362  Bums  1894,  with  a 
recommendation  that  we  "modify  and  give  a  broader  appli- 
cation'' to  the  rule  of  evidence  which  seems  to  be  declared  in 
Hobson  V.  Doe,  2  Blackf.  308,  and  apparently  approved  in 
Booker  v.  Parsley,  72  Ind.  497,  and  Woollen  v.  Whitacre, 
91  Ind.  502.  See,  Waiash  B.  Co.  v.  Miller,  27  Ind. 
App.  180. 

This  is  a  second  appeal.  The  suit  was  commenced  in 
Allen  county.  The  opinion  of  the  Appellate  Court  revers- 
ing the  judgment  rendered  at  the  first  trial  was  certified  to 
the  superior  court  of  Allen  county  on  the  8th  day  of  Febru- 
ary, 1898.  It  was  spread  of  record  in  said  superior  court 
March  12,  1898.  On  November  14,  1898,  the  venue  was 
changed  to  the  Adams  Circuit  Court.  A  transcript  of  the 
case  was  filed  in  the  latter  court  November  29,  1898.  On 
February  18,  1899,  the  case  was  set  down  for  trial  on  the 
seventh  Tuesday  of  the  then  running  term,  which  fell  on 
March  21, 1899,  and  the  trial  was  entered  upon  on  that  day. 
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One  Brackenridge  testified  as  a  witness  upon  the  first 
trial,  and  his  testimony  was  taken  in  shorthand  by  the 
court's  sworn  stenographer.  As  introductory  to  the  offer  of 
the  testimony  of  Brackenridge  given  upon  the  formal  trial, 
as  noted  by  the  stenographer,  Henry  Colerick,  one  of  ap- 
pellee's attorneys,  and  a  resident  of  Fort  Wayne,  testified 
as  follows :  "Charles  S.  Brackenridge  was  a  witness  at  the 
former  trial.  The  evidence  of  the  former  trial  was  taken  in 
shorthand  by  the  official  reporter  of  that  court.  Miss  Ritter. 
Mr.  Brackenridge,  for  the  last  ten  months  or  a  year  has 
been  in  the  state  of  Texas,  surveying  a  new  railroad  line  in 
a  sparsely  settled  portion  of  the  state  of  Texas.  After  the 
setting  of  this  case  for  trial,  I  made  inquiry  among  the  rela- 
tives and  friends  of  Mr.  Brackenridge  for  the  purpose  o'f 
reaching  him  by  letter.  He  is  a  relative  of  my  family.  I 
was  unable  to  obtain  his  post-office  address,  because  of  its 
varied  character,  and  for  that  reason  was  unable  to  locate 
him."  Upon  cross-examination  Mr.  Colerick  testified  as 
follows :  "Q.  This  case  was  set  for  trial  on  the  18th  day  of 
February,  1899,  or  the  1st  day  of  March,  1899,  wasn't  it  ? 
A.  I  don't  know  exactly  as  to  the  first  date,  but  I  believe  it 
was  just  as  you  say.  Q.  Prior  to  that  you  had  made  no 
inquiry  ?  A.  I  had  seen  Mr.  Brackenridge.  I  had  talked 
with  him  some  two  or  three  months  before  that,  as  that  is 
in  answer  to  the  question.  I  didn't  know  where  he  was.  I 
knew  he  was  in  the  state  of  Texas,  but  from  the  description 
of  the  work  he  was  doing,  and  the  character  of  the  land  he 
was  going  through, — almost  unbroken  state  of  the  country 
through  which  they  were  surveying  the  road, — ^I  didn't 
know  the  location.  Q.  Where  was  he  when  you  saw  him  ? 
A.  In  the  city  of  Fort  Wayne.  Q.  This  case  at  that  time 
was  pending,  was  it  not  ?  A.  This  case  was  pending,  but 
whether  it  was  before  the  change  of  venue  or  after,  I  can't 
tell  you.  Q.  It  was  either  the  Allen  Superior  Court  or  the 
Adams  Circuit  Court?  A.  Yes,  sir."  Mr.  Colerick  con- 
tinuing :    "And  I  desire  to  state  that  the  issues  joined  in  this 
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case  are  the  same  identical  issues  that  were  joined  at  the 
time  of  the  rendition  of  Mr.  Brackenridge^s  evidence  on  the 
former  trial ;  and  I  desire  to  add  that  the  action  then,  when 
such  evidence  was  rendered,  was  between  the  same  identical 
parties  that  this  case  is  between,  and  that  it  is  the  same 
identical  case." 

Catherine  Ritter  then  testified  that  she,  as  the  official 
reporter  of  the  superior  court  of  Allen  county,  reported  the 
evidence  given  at  the  former  trial,  and  that  Charles  S. 
Brackenridge  testified  at  that  trial ;  that  she  made  a  short- 
hand report  of  his  testimony,  which  report  she  had  with  her. 
She  was  then  asked  by  appellee^s  attorney  to  "read  the  ques- 
tions propounded  to  which  answers  were  made,  and  the  an- 
swers made  thereto  by  Brackenridge  as  such  witness  on  such 
former  trial."  Over  the  objection  of  the  defendant,  on  the 
grounds  that  it  appeared  that  the  witness  was  still  living, 
and  the  proper  diligence  to  procure  his  testimony  had  not 
been  shown,  the  witness  was  permitted  to  read  in  evidence 
what  purported  to  be  the  testimony  of  Brackenridge  at  the 
former  trial  The  action  of  the  court  in  permitting  the 
notes  of  the  stenographer  to  be  read  to  the  jury  as  evidence 
is  vigorously  assailed. 

It  is  argued  by  appellant  that  whatever  may  be  said  of 
the  correctness  tnd  scope  of  the  rule  as  stated  in  Hobson  v. 
Doe,  2  Blackf.  308,  and  apparently  followed  in  Booker  v. 
Parsley,  72  Ind.  497,  and  Woollen  v.  Whitacre,  91  Ind. 
502,  it  cannot  in  any  event  be  extended  to  meet  the  faets  of 
this  case.  And  so  it  may  be  said  that  the  real  question  pre- 
sented is  not  so  much  the  soundness  of  the  doctrine  indi- 
cated by  the  Hobson  case,  as  whether  the  most  liberal  view 
of  the  rule  will  bring  these  facts  within  its  operation.  We 
have  before  us  a  record  showing  that  after  the  reversal  of 
the  former  judgment  by  the  Appellate  Court  the  cause  was 
pending  for  a  retrial  in  Allen  and  Adams  counties  for  more 
than  three  years  before  the  last  trial.  The  absent  witness, 
Vol.  168—12 
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Brackenridge,  is  still  living,  a  competent  witness,  and  a 
resident  of  the  city  of  Fort  Wayne,  which  is  situate  in  a 
county  adjoining  Adams.  Ten  or  twelve  months  next  be- 
fore the  last  trial  Brackenridge  had  been  in  the  state  of 
Texas,  surveying  a  railroad  in  a  sparsely  settled  country; 
but  two  or  three  months  before  the  case  was  set  for  trial  he 
was  back  in  Fort  Wayne,  and  was  seen  and  conversed  with 
by  appellee's  attorney.  After  the  case  was,  on  February  18, 
1899,  set  for  trial,  appellee's  attorney  inquired  of  Bracken- 
ridge's  relatives  and  friends  for  his  post-office  address,  for 
the  purpose  of  reaching  him  with  a  letter,  but  was  unable 
to  locate  him  or  learn  his  post-office  address.  Two  days  be- 
fore the  last  trial  appellee's  attorney  caused  a  subpoena  for 
Brackenridge  to  issue,  as  a  matter  of  form,  and  when  he 
knew  the  witness  was  absent  from  the  State. 

From  this  it  appears  that  Brackenridge  was  present  in 
Fort  Wayne  at  least  two  years  after  the  return  of  the  case 
from  the  Appellate  Court  before  he  went  to  Texas,  and  in 
the  absent  period,  and  but  two  or  three  months  before  the 
trial,  he  was  back  in  Fort  Wayne,  conversing  with  appel- 
lee's attorney;  and  none  of  the  following  facts  are  shown: 
(a)  That  appellee  did  not  timely  know  that  Brackenridge 
was  going  to  Texas,  and  was  liable  to  be  absent  at  the  time 
of  trial ;  (b)  that,  during  the  presence  of  the  witness  in  Fort 
Wayne,  shortly  before  the  trial,  appellee  did  not  know  that 
witness  intended  soon  to  return  to  Texas;  (c)  any  reason 
why  the  witness'  deposition  was  not  taken ;  (d)  how  soon  it 
was  after  the  case  was  set  for  trial  that  appellee's  attorney 
inquired  of  the  witness'  relatives  and  friends  about  his  post- 
office  address;  (e)  whether  the  inquiry  was  made  of  those 
relatives  and  friends  who  were  likely  to  know ;  (f )  whether 
appellee  or  his  attorney  knew  the  employer  of  Brackenridge, 
or  where  such  employer  resided,  or  whether  inquiry  was 
made  of  him ;  (g)  whether  a  letter  was  addressed  to  the  wit- 
ness' last  known  post-office  address. 

The  admissibility  of  such  evidence  constitutes  an  excep- 
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tion  to  the  general  rule  of  exclusion  of  hearsay  evidence, 
and  rests  upon  a  kind  of  legal  necessity,  springing  from  an 
apparent  impossibility  or  impracticability  of  procuring  the 
testimony  of  the  person  from  whom  the  information  ema- 
nates. It  is  therefore  incumbent  upon  the  party  offering 
such  testimony  to  show  affirmatively  the  existence  of  all 
facts  necessary  to  the  bringing  of  the  secondary  evidence 
clearly  within  the  exception,  and  unless  this  is  done  the  evi- 
dence should  be  excluded.  This  is  not  a  case  where  the 
absent  witness  has  died,  or  has  become  disqualified  since  the 
former  trial  by  insanity  or  other  disability.  Neither  is  it  a 
case  where  the  witness  is  now  beyond  the  seas,  or  has  become 
a  non-resident  of  the  State,  or  absents  himself  by  procure- 
ment of  the  opposite  party ;  and  so  none  of  the  many  cases 
cited,  and  in  the  books  treating  of  such  instances,  can  be 
accepted  as  controlling  in  the  case  at  bar.  Our  proposition 
involves  a  case  where  the  witness  remains  competent  and 
qualified,  a  resident  of  an  adjoining  county,  temporarily 
absent  from  the  State,  and  where  no  diligence  has  been  shown 
to  procure  his  deposition,  or  secure  his  personal  attendance 
upon  the  court.  Under  such  circumstances,  was  it  proper 
to  permit  a  stenographer  to  testify  as  to  what  the  absent 
witness  swore  to  on  a  former  trial  of  the  case,  had  more 
than  three  years  before  ?  It  is  proper  to  observe  that  we 
have  no  statute  which  gives  legal  value  to  the  shorthand 
notes  of  an  official  stenographer  in  a  subsequent  trial  of  the 
same  case,  and  when  such  stenographer  reads  his  notes,  or 
refreshes  his  recollection  thereby,  he  is,  in  legal  effect,  doing 
nothing  more  nor  less,  than  repeating,  to  the  best  of  his  abil- 
ity, what  the  witness  said  in  his  presence.  Such  evidence, 
as  a  rule,  is  doubtless  more  reliable  than  when  the  witness 
depends  solely  upon  his  recollection,  or  upon  hastily  pre- 
pared memoranda ;  but  it  can  not  be  said  that  stenography 
has  progressed  to  that  state  of  perfection  where  there  may 
be  an  ab.solulely  accurate  reproduction  of  all  the  words  of  a 
witness,  from  notes  made  in  the  usual  course  of  trials.    In 
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principle,  the  reading  from  shorthand  notes  of  what  another 
said  is  the  same  as  reading  from  a  contemporaneous  memo- 
randimi,  or  reciting  from  memory  what  he  said.  It  is,  at 
best,  hearsay  in  either  case,  and  its  worthiness  only  a  matr 
ter  of  degree.  If,  then,  we  should  adopt  the  rule  contended 
for,  and  make  the  stenographer  a  competent  witness,  not 
because  the  law  makes  him  competent  by  reason  of  his  skill, 
but  because  he  claims  to  be  able  to  repeat  what  the  witness 
testified  to  upon  the  former  trial,  why  should  we  not  extend 
the  rule  to  all  persons  who  claim  to  be  able,  from  recollection 
or  memorandum,  to  do  the  same  thing  ?  And  if,  for  reasons 
of  convenience  and  economy,  the  testimony  of  the  former 
is  to  be  received  without  a  showing  of  diligence  to  procure 
the  testimony  direct  from  the  original  witness,  when  such 
original  witness  is  not  within  reach  of  the  process  of  the 
court,  what  further  need  can  there  be  for  litigants  to  bother 
themselves  about  procuring  the  attendance,  or  deposition  of 
witnesses  who  have  once  testified  in  the  case,  and  who  at  the 
subsequent  trial  are  found  to  be  beyond  the  reach  of  the 
court's  subpoena  ?  We  are  not  prepared  to  go  to  the  extent 
to  which  this  insistence  would  lead  us. 

It  is  suggested  that  since  the  employment  of  stenc^a- 
phers  in  court,  and  where  testimony,  which  has  been  sifted 
and  its  truth  tested  by  a  cross-examination  under  the  super- 
vision of  the  court,  has  been  preserved  by  it^  the  reasons  pre- 
viously existing  for  diligence  in  procuring  the  evidence 
direct  from  the  original  witness  for  use  upon  a  retrial  have 
ceased  to  exist,  and  that  evidence  so  preserved  can  no  longer 
be  looked  upon  with  mistrust.  But  the  suggestion  does  not 
go  to  the  bottom  of  the  question.  A  witness  may  be  never 
more  honest  in  giving  his  testimony,  yet,  after  the  lapse  of 
time  and  an  increase  of  knowledge,  he  may  desire  to  modify 
or  altogether  change  the  statements  made  by  him  as  a  wit- 
ness in  the  case ;  and  the  adverse  party  may  desire  to  cross- 
examine  the  witness  more  at  length,  or  upon  new  points, 
and  may  be  able  thereby  to  change  materially  the  probative 
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force  of  the  testimony  previously  given;  and  'grounds  for 
the  successful  impeachment  of  the  witness  may  he  discov- 
ered after  the  former  trial,  which  should  be  made  available, 
by  presenting  to  the  adversary  an  opportunity  to  lay  the 
foundation.  These  and  other  like  reasons  are  not  affected 
by  the  art  of  stenography,  however  perfect  it  is,  or  may 
become.  It  is  clearly  the  duty  of  a  court,  when  engaged  in 
the  administration  of  justice,  to  see  to  it  that  the  best  and 
most  reliable  evidence  obtainable  is  brought  before  it ;  and 
this  can  only  be  accomplished  by  requiring,  as  far  as  reason- 
ably possible,  the  examination  of  witnesses  from  the  stock 
of  knowledge  possessed  by  them  and  the  parties  at  the  time 
of  the  trial.  The  facts  here  present  a -good  illustration. 
About  four  years  intervened  between  the  first  and  second 
triaL  On  the  first  Brackenridge  testified  concerning  the 
effect  of  fire  upon  muck  soil.  There  was  much  conflict  in 
the  testimony  of  the  witnesses  upon  the  point ;  some  main- 
taining  that  burning  improved  the  productiveness  of  such 
soils,  and  others  maintaining  that  it  was  ruined  thereby. 
Brackenridge  was  of  the  latter  class.  This  is  the  most  im- 
portant issue  in  the  case,  and  involves  a  fact  over  which 
neighbors  earnestly  disputed.  Knowledge  upon  the  point 
can  be  obtained  by  a  scientific  test,  and  quite  as  accurately 
by  experience  and  observation.  Whether  additional  experi- 
ence and  observation  in  varying  seasons  has  modified  the 
view  expressed  by  the  witness  four  years  before  was  a  proper 
subject  of  inquiry. 

We  see  no  sufficient  reason  for  relaxing  the  common  law 
rule  now  under  consideration,  in  favor  of  the  admission  of 
the  testimony  of  an  absent  witness,  merely  because  it  was 
taken  down  by  a  sworn  stenographer.  The  more  difficult 
question  is  to  determine  Jhe  limits  of  the  rule.  At  first  blush 
the  decisions  of  this  court  would  seem  to  be  inharmonious, 
but  a  closer  study  of  the  cases  leads  to  the  conclusion  that 
there  is  no  necessary  conflict. 

In  Hohson  v.  Doe,  2  Blackf.  308,  decided  in  1830,  the 
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entire  reported  opinion  is  as  follows :  "A  party  is  not  per- 
mitted to  prove  what  one  of  his  witnesses  swore  to  on  a  for- 
mer trial  of  the  cause,  until  he  has  proved  that  the  witness 
is  dead."  Assuming,  as  we  may,  that  the  witness  referred 
to  in  that  ease  was,  in  fact,  dead,  and  his  death  being  the 
ground  upon  which  the  proffered  testimony  was  predicated, 
it  was  very  correctly  said  by  the  court  that  the  evidence 
could  not  be  received  until  the  foundation  of  the  right  to  it 
had  been  proved. 

In  Booker  v.  Parsley,  72  Ind.  497,  this  court  said,  in 
commenting  upon  the  circuit  court's  refusal  to  hear  further 
evidence  as  to  the  death  of  a  witness  upon  a  former  trial: 
"The  court  seems  to  have  acted  upon  the  theory  that  the 
question  of  Beck's  death  was  entirely  immaterial,  and  in 
this  the  court  was  plainly  in  error.  Beck's  death  was  mate- 
rial, because  upon  that  question  depended  the  right  of  ap- 
pellant to  give  the  evidence  of  statements  made  by  him  upon 
the  former  trial." 

What  was  said  in  Woollen  v.  Whitacre,  91  Ind.  502,  was 
with  respect  to  the  refusal  of  the  lower  court  to  allow  the 
plaintiff  to  contradict  the  defendant  by  proving  what  one  of 
the  defendant's  witnesses  had  sworn  to  upon  a  former  trial. 
The  language  used  is,  "We  know  of  no  rule  that  will  admit 
the  evidence  given  at  a  former  trial  of  a  witness  not  de- 
ceased, and  who  is  not  a  party  to  the  suit,  except  for  the 
purpose  of  impeachment." 

These  words,  employed  in  argument,  neither  aflSrm  nor 
deny  a  legal  principle.  They  decide  nothing  as  to  this  ques- 
tion ;  and  it  is  that  which  is  decided,  and  not  that  which  is 
said,  that  constitutes  a  legal  precedent.  The  strength  of 
judicial  decisions  must  be  determined  by  the  facts  upon 
which  they  rest,  and,  thus  tested,, there  is  nothing  in  the 
Hobson  and  Rooker  cases  that  necessarily  limits  the  appli- 
cation of  the  rule  to  cases  wherein  it  is  shown  that  the  absent 
witness  is  dead.  That  this  court  has  so  construed  these  two 
cases  is  apparent  from  what  is  said  in  Schearer  v.  Harber, 
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36  Ind.  536,  decided  in  1871,  to  wit :  "The  rule  is,  that 
such  evidence  is  inadmisaible  unless  the  witness  be  dead, 
out  of  the  jurisdiction,  or  is  insane  or  sick,  and  unable  to  tes- 
tify, or  has  been  summoned,  but  appears  to  have  been  kept 
away  by  the  adverse  party."  In  this  last  case  there  was  no 
reason  shown  why  the  original  witness  was  not  produced  at 
the  trial,  or  where  he  was,  and  "therefore",  continues  the 
court,  "there  was' no  foundation  laid  for  the  introduction  of 
evidence  of  what  he  swore  to  on  the  former  trial;  *  ♦  *  . 
The  evidence,  therefore,  was  incompetent,  and  should  have 
been  stricken  out  on  motion."  We  find  no  reason  for  dis- 
approving or  for  modifying  the  decision  in  either  of  the 
cases  recoDMnended. 

It  remains  to  be  seen  whether  the  rule  is  applicable  to 
the  facts  of  this  case.  The  witness  Brackenridge  was  a  resi- 
dent of  Fort  Wayne,  but  temporarily  absent  from  the  State, 
— that  is  to  say,  as  a  resident  he  was  within  the  jurisdiction 
of  the  court  and  subject  to  its  process,  but  at  the  second 
trial  he  was  temporarily  away  from  home  and  no  diligence 
has  been  shown  to  bring  him  or  his  testimony  before  the 
court.  It  must  be  said  that  the  weight  of  authority  goes  to 
the  effect  that  in  civil  cases  the  testimony  of  one  witness 
cannot  be  given  in  evidence  by  another  in  a  subsequent  trial 
of  the  same  case,  until  it  is  made  to  appear  that  the  original 
witness  is  dead,  or  is  insane,  or  otherwise  so  physically  dis- 
abled that  by  the  exercise  of  due  diligence  his  deposition 
could  not  have  been  taken,  or  that  the  witness  is  a  non-resi- 
dent of  the  State,  or  that  he  is  absent  from  his  residence,  and 
his  whereabouts  cannot,  by  due  diligence,  be  ascertained,  or 
that  he  has  absented  himself  by  the  procurement  of  the  op- 
posite party.  Schearer  v.  Harber,  36  Ind.  536 ;  Kirchner  v. 
Laughlin,  5  N.  M.  365 ;  Bemey  v.  Mitchell,  34  N.  J.  L. 
337 ;  Oerhauser  v.  North  British,  etc.,  Ins.  Co,,  7  Nev.  174, 
188 ;  Cassady  v.  Trustees,  105  111.  560,  667 ;  Cook  v.  Stovi, 
47  m.  530 ;  Kellogg  v.  8ecord,  42  Mich.  318,  3  N.  W.  868 ; 
Gastrell  v.  Phillips,  64  Miss.  473,  1  South.  729 ;  WUder  v. 
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City  of  St,  Paul,  12  Minn.  192;  Baldwin  v.  St.  Louis,  etc., 
R.  Co.,  68  Iowa  37,  25  N.  W.  918 ;  Slusser  v.  City  of  Bur- 
lington, 47  Iowa  300. 

While  we  have  stated  what  seems  to  be  the  trend  of  judi- 
cial decision,  the  case  at  bar  does  not  commit  us  to  any  spe- 
cial rule,  further  than  to  maintain,  as  we  do,  that  where  a 
witness  is  only  temporarily  absent  from  the  State,  and  was 
at  his  home  within  the  State,  and  within  the  county  where 
both  litigants  resided,  with  the  knowledge  of  the  party  de- 
siring his  evidence,  when  and  where  his  deposition  might 
have  been  taken,  at  a  time  shortly  before  the  trial,  and 
where  it  is  shown  that  no  diligence  was  used  to  procure  his 
deposition  or  personal  attendance  upon  the  court,  proof  of 
what  such  witness  swore  to  upon  a  former  trial  is  inadmis- 
sible. 

II.  The  defendant  is  charged  in  the  complaint  with 
negligence  in  permitting  combustible  and  inflammable  mate- 
rial to  accumulate  and  remain  upon  its  right  of  way,  and, 
after  fire  had  started  therein,  with  negligence  in  permitting 
it  to  escape  to  the  plaintiff's  premises.  There  was  evidence 
introduced  tending  to  show  that  the  fire  started  on  the  right 
of  way  soon  after  the  passing  of  a  locomotive.  The  court, 
then,  over  the  defendant's  objection,  permitted  witnesses 
to  testify  concerning  the  condition  of  the  right  of  way  with 
respect  to  dry  grass  and  weeds  and  other  combustible  mate- 
rials upon  it  in  the  locality,  but  at  other  like  places,  and  also 
concerning  other  fires  occurring  on  the  right  of  way  in  the 
locality,  but  at  other  times  and  places,  recently  before  and 
after  that  sued  for.  This  action  of  the  court  is  complained 
of.  It  is  insisted  that  evidence  of  other  fires  may  be  prop- 
erly received  only  in  those  cases  where  the  negligence 
charged  relates  to  the  equipment  of  locomotives  or  manage- 
ment of  trains.  That  this  position  cannot  be  sustained  is 
fully  shown  by  what  was  said  in  Pittsburgh,  etc,  R.  Co.  v. 
Indiana  Horseshoe  Co.,  154  Ind.  322. 

For  error  of  the  court  in  permitting  the  stenc^apher  to 
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read  to  the  jury  what  purported  to  be  the  testimony  of  the 
"witness,  Brackenridge,  upon  a  former  trial,  the  judgment 
must  be  reversed. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Shilling  et  al.  v.  State,  ex  rel.   Board  of 
Commissioners  of  Marion  County. 

[No.  19,686.    Filed  Deoember  13,  1901.    Rehearing  denied  March 

13,  1902.] 

Fees  and  SaIiABIes.— CbTufihxfuma;  Xati;.— The  fee  and  salary  law  of 
1891  by  the  amendment  of  1893  was  freed  from  the  coDstitntional 
invalidity  as  to  auditors,  treasurers,  and  recorders  held  to  exist 
against  it  as  originally  enacted,    p,  186. 

Offtoers. — Bonds. — Actiom. — Fee  and  Salary  Law. — Becorder. — ^An  ac- 
tion may  be  maintained  on  the  bond  of  a  county  recorder  under 
$7543  Bums  1901  for  failure  to  pay  over  to  the  county  treasurer 
fees  collected  by  him  as  such  officer  as  provided  by  the  fee  and 
salary  law  of  1891.    pp.  186,  187. 

Counties. — AcUons  Brought  by  Board  of  County  Commissioners. — The 
board  of  county  commissioners  is  a  body  corx)orate,  and,  as  such, 
has  the  power  to  prosecute  and  defend  suits  and  exercise  all  other 
powers  and  rights  incident  to  corporations,  not  inconsistent  with 
the  laws  of  the  State,  and  all  actions  on  behalf  of  the  county 
must  be  brought  in  the  name  of  the  board  of  commissioners  of 
such  county,  unless  the  law  provides  otherwise,    p.  188. 

From  Marion  Circuit  Court ;  H.  C.  Allerij  Judge. 

Action  by  the  State  on  the  relation  of  the  board  of 
commissioners  of  Marion  county  on  the  bond  of  William 
E.  Shilling  as  recorder  of  said  county  for  fees  collected 
and  not  paid  over.  From  a  judgment  in  favor  of  rela- 
tor, defendants  appeal.    Affirmed. 

W.  N.  Harding^  A.  R.  Hovey  and  C.  S.   Wiltsiey  for 
appellants. 
M.  M.  Sugg  and  P.  W.  BarthohmeWj  for  appellee. 

MoNKS^  J. — Appellant  Shilling  was  elected  recorder  of 
Marion  county  at  the  general  election  of  1894,  and  on  No- 
vember 14th  of  that  year  entered  upon  the  discharge  of  his 
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duties  as  such  officer,  having  before  that  time  taken  his  oath 
of  office  and  executed  his  official  bond,  with  his  co-appellants 
as  his  sureties, — in  all  respects  as  required  by  law.  From 
November  14,  1894,  until  the  20th  day  of  June,  1895,  he 
collected  and  took  into  his  possession,  as  such  recorder,  fees 
amounting  to  $10,451.16.  His  salary  as  such  recorder  for 
said  time  was  $6,813.89.  The  difference  between  the 
amount  of  fees  collected  by  him  and  his  salary  for  that  time 
was  $3,637.26.  He  never  paid  over  said  fees  or  any  part 
thereof  to  said  county,  or  made  any  report  thereof,  as  re- 
quired by  the  fee  and  salary  law  of  1891  and  the  amend- 
ment of  1893.  The  relator,  the  board  of  commissioners  of 
Marion  county,  brought  this  action  against  said  Shilling, 
an(i  his  sureties  upon  said  official  bond  as  such  recorder,  to 
recover  the  fees  collected  in  excess  of  his  salary  during  the 
period  mentioned.  As  the  bond  was  only  for  $2,000,  a 
judgment  was  only  rendered  for  that  amount. 

It  is  first  insisted  that  the  fee  and  salary  law  of  1891  was 
unconstitutional  and  void  as  to  county  recorders,  county 
treasurers,  and  county  auditors,  by  reason  of  the  failure  to 
fix  in  said  act  the  salaries  of  these  offices  for  Shelby  county, 
and  that  the  act  of  1893,  amending  §93  of  said  act,  did  not 
make  said  act  valid.  This  court  has,  however,  held  that, 
from  and  after  May  18,  1893,  when  the  act  of  1893  (Acts 
1893,  p.  142)  amending  §93  of  the  fee  and  salary  act  of 
1891  took  effect,  said  act  of  1891  was  freed  from  the  consti- 
tutional invalidity  as  to  auditors,  treasurers,  and  recorders, 
held  to  exist  against  it  as  originally  enacted.  Sudbury  v. 
Board,  etc.,  157  Ind.  446;  Walsh  v.  State,  ex  rel,  142  Ind. 
357,  33  L.  R.  A.  392 ;  Legler  v.  Paine,  147  Ind.  181. 

Appellants  next  insist  that,  as  the  fee  and  salary  act  of 
1891  does  not  authorize  any  action  on  the  official  bond  of 
any  officer,  this  action  cannot  be  maintained.  Section  118 
of  said  fee  and  salary  law  (Acts  1891,  p.  445),  being  §6523 
Bums  1894,  provides  that  "The  recorders  of  the  various 
counties  in  this  State  shall,  on  behalf  of  their  respective 
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counties,  tax  and  collect,  upon  proper  books  to  be  kept  in 
their  offices  for  that  purpose,  the  fees  and  amounts  provided 
for  by  law  on  account  of  services  rendered  by  said  recorders. 
The  fees  and  amountB  so  taxed  and  collected  shall  be  desig- 
nated as  'recorder's  costs,'  but  they  shall  in  no  sense  belong 
to  or  be  the  property  of  the  recorder,  but  shall  belong  to  and 
be  the  property  of  the  county."  By  §125  of  said  act  (Acts 
1891,  p.  450,  being  §6530  Bums  1894)  the  county  recorders 
are  each  required,  on  the  first  Mondays  of  December,  March, 
June,  and  September  of  each  year,  to  "make  a  sworn  report 
to  the  county  auditor  in  writing,  showing  specifically  the 
amount  of  fees  collected  during  the  preceding  three  months, 
and  they  shall  pay  to  the  county  treasurer  the  amount  shown 
by  said  report,  and  take  the  county  treasurer's  receipt  there- 
for." It  is  expressly  provided  by  statute  that  all  official 
bonds  shall  be  obligatory  "upon  the  principal  and  sureties, 
for  the  faithful  discharge  of  all  duties  required  of  such 
officer  by  any  law,  then  or  subsequently  in  force,  for  the  use 
of  any  person  injured  by  any  breach  of  the  condition  there- 
of." §7543  Bums  1901,  §5528  E.  S.  1881  and  Hor- 
ner 1901. 

The  official  bond  executed  by  said  Shilling  and  his  sure- 
ties, the  appellants  in  this  case,  contained  this  provision: 
"If  the  said  William  E.  Shilling  shall  weU  and  faithfuUy 
discharge  the  duties  of  recorder  in  accordance  with  the 
laws  of  the  State  of  Indiana,  then  the  above  obligation  to 
be  void,  else  to  be  and  remain  in  full  force".  Under  the 
provisions  of  §118,  supra,  the  fees  collected  by  appellant 
Shilling,  as  such  recorder,  belonged  to  and  were  the  prop- 
erty of  relator.  Harmon  v.  Board,  etc.,  153  Ind.  68 ;  Legler 
V.  Paine,  147  Ind.  181, 185.  It  was  clearly  the  duty  of  said 
Shilling,  as  such  recorder,  under  §125,  to  pay  said  fees  to 
the  county  treasurer  at  the  dates  specified  in  said  section. 
Legler  v.  Paing,  147  Ind.  181,  186, 187 ;  Harmon  v.  Board, 
etc.,  153  Ind.  68.  His  failure  to  do  so  was  a  violation  of  the 
condition  of  said  bond  and  a  breach  thereof,  for  which  he 
and  his  sureties  are  clearly  liable. 
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The  relator  is  a  body  corporate,  and,  as  such,  has  the 
power,  in  its  own  name,  to  prosecute  and  defend  suits  and 
exercise  all  other  powers  and  rights  incident  to  corpora- 
tions, not  inconsistent  with  the  laws  of  the  State.  §7820 
Bums  1901,  §5735  R.  S.  1881  and  Homer  1901.  All 
actions  on  behalf  of  the  county  must  therefore  be  brought 
in  the  name  of  the  board  of  commissioners  of  such  county, 
unless  the  law  provides  otherwise.  Board,  etc.,  v.  Beaver, 
156  Ind.  450,  456 ;  Board,  etc.,  v.  Kimberlin,  108  Ind.  449 ; 
Caldwell  v.  Board,  etc.,  80  Ind.  99 ;  Board,  etc.,  v.  McIU 
vain,  24  Ind.  382.  It  is  not,  therefore,  essential  to  the  right 
of  recovery  in  this  action  that  the  act  of  1891  contain  any 
provision  authorizing  the  relator  to  maintain  the  same. 
Such  right  existed  without  any  such  provision. 

The  fees  collected  by  appellant  Shilling,  as  recorder,  be- 
longed to  and  were  the  property  of  the  county,  and  it  was 
the  duty  of  the  relator,  on  the  failure  of  said  Shilling  to  pay 
the  same  to  the  county  treasurer,  as  required  by  said  act  of 
1891,  to  collect  the  same  by  suit  on  his  official  bond  or 
otherwise. 

Section  132  of  the  act  of  1891  (Acts  1891,  p.  452),  and 
the  act  of  1893  (Acts  1893,  p.  269),  amending  said  §132, 
are  penal,  and  were  each  designed  to  punish  the  officer  for  a 
failure  to  report  and  pay  over  the  fees,  as  required  by  said 
act.  Relator's  right  to  recover  does  not  depend  in  any  way 
upon  said  sections  or  either  of  them,  and  they  have  no  bear- 
ing on  this  case. 

What  was  said  by  this  court  in  State  v.  Flynn,  157  Ind. 
52,  conceming  §132  of  the  act  of  1895,  being  §6537  Bums 
1901,  applies  with  equal  force  to  said  §132  of  said  act  of 
1891,  and  to  said  section  as  amended  by  the  act  of  1893. 

It  is  insisted  that  said  original  section,  and  the  same  as 
amended,  were  unconstitutional  and  void.  The  decision  of 
said  question  is  not  necessary  to  the  deterniination  of  this 
appeal,  and  the  same  is  not  therefore  considered. 

Finding  no  error  in  the  record^  the  judgment  is  affirmed* 
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The  Chicago,  Indianapolis  and  Louisville 

Railway  Company  v.  The  State,  ex  eel. 

Zimmerman,  Trustee. 

[No.  19,688.    Filed  March  14,  1902.]  {« 

16fl 

Railboadb. — Highway  Crossings. — ^A  raikoad  oom.'peaiy  is  aathorized  nee 
by  §5153  Bums  1901  to  constmct  its  road  across  a  highway  only 
on  condition  that  it  restore  the  highway  "to  its  former  state  "  or 
place  it  in  such  condition  "as  not  to  nnnecessarily  impair  its  nse- 
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fulness"  and  "so  as  not  to  interfere  with  the  free  nse  of  the  nji  52 
same,"  and  "in  snch  manner  as  to  afford  security  for  life  and  ^}  *24 
property."    pp.  191,  192. 

Saxb. — Highway  Crossings.— The  duty  of  restoring  and  maintaining 
the  free  and  safe  nse  of  highways  where  they  are  crossed  by  rail- 
roads includes  whatever  is  necessary  to  accomplish  that  object 
which  is  rendered  necessary  by  reason  of  the  constmction  of  the 
railroad;  if  it  cannot  be  done  by  a  grade  crossing,  the  company 
must  carry  its  tracks  either  over  or  nnder  the  lughway,  or  tlie 
highway  over  or  nnder  its  tracks,    pp.  19S,  19S. 

Same. — Highway  Crossings. — Mandxrmus. — ^Where  a  railroad  company 
constructs  and  maintains  a  highway  crossing  in  such  manner  as 
unnecessarily  to  imx>air  the  usefulness  of  the  liighway,  either  by 
interfering  with  its  free  xise,  or  not  affording  security  for  the  life 
or  property  of  those  using  the  same,  mandamus  will  lie  to  compel 
the  company  to  "p&rtona  its  duty  as  set  forth  in  the  statute. 
pp.  19S,  194. 

Appeal  and  Ebbob. — Joint  Assignment  of  Error, — Conclusions  of  Law. 
— ^Where  the  assignment  of  errors  assails  all  of  the  conclusions  of 
law  jointly  and  one  of  them  is  correct,  the  correctness  or  incor- 
rectness of  the  others  is  not  presented  for  decision,    p.  196. 

From  Montgomery  Circuit  Court ;  Jere  West,  Judge. 

Suit  by  State  on  the  relation  of  John  M.  Zimmerman 
against  the  Chicago,  Indianapolis  and  Louisville  Railway 
Company  to  compel  defendant  by  writ  of  mandamus  to 
construct  a  highway  crossing.  From  a  judgment  in  favor 
of  relator,  defendant  appeals.    Affirmed. 

JE,  C.  Field  and  W.  S.  Kinnan^  for  appellant. 

Monks,  J. — This  proceeding  was  brought  by  appellee  to 
compel  appellant,  by  writ  of  mandamus,  to  construct  a  high- 
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way  crossing  at  the  intersection  of  a  highway  with  appel- 
lant's railroad  in  Clark  township,  Montgomery  county,  In- 
diana.  The  case  was  tried  by  the  court  and  a  special  find- 
ing of  facts  made,  and  conclusions  of  law  stated  thereon  in 
favor  of  appellee,  and  a  peremptory  writ  ordered  requiring 
appellant  to  construct  the  crossing  under  the  railroad.  The 
errors  assigned  and  not  waived  call  in  question  all  the  con- 
clusions of  law  jointly,  and  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial. 

It  appears  from  the  special  findings :  That  said  highway 
runs  east  and  west  on  a  section  line ;  that  it  was  located  on 
good,  solid,  and  moderately  level  ground,  and  was  main- 
tained thirty  feet  wide ;  that  before  the  construction  of  ap- 
pellant's railroad  across  said  highway,  the  highway  was 
clear  and  unobstructed ;  that  a  stream  known  as  Haw  creek 
crossed  said  railroad  150  feet  south  of  said  crossing,  and 
crossed  said  highway  215  feet  west  of  said  crossing;  that 
said  highway,  before  the  construction  of  appellant's  rail- 
road, was  above  the  high  water  mark  of  said  creek.  Said 
appellant  constructed  an  embankment  across  said  highway, 
and  laid  its  track  thereon.  Appellant  carried  said  highway 
over  said  railroad  at  grade  by  constructing  approaches  of 
earth  on  each  side  of  said  embankment.  Said  approaches 
were  so  constructed  that  they  were  only  ten  feet  wide  at  the 
surface,  and  have  a  grade  from  the  commencement  thereof 
to  the  crossing  of  fourteen  feet  to  each  100  feet.  That  it  is 
impossible  for  a  traveler  on  one  side  of  said  embankment  to 
see  a  traveler  on  the  other  side,  or  an  approaching  train, 
until  near  the  top  of  the  embankment.  The  banks  on  each 
side  of  said  approaches  are  precipitous  and  steep,  and  the 
grade  from  the  highway  level  to  the  top  of  the  embankment 
so  steep  that  a  team  can  not  pull  an  ordinary  load  over  the 
same;  and  in  the  winter  season  when  there  is  ice  on  the 
ground,  it  is  almost  impossible  for  animals  to  stand  up  on 
said  approaches.  That  said  approaches  are  so  narrow  that 
the  vehicles  commonly  used  in  that  locality  can  not  pass 
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thereon.  Said  railroad  was  not  so  constructed  at  said  cross- 
ing as  not  to  interfere  with  the  free  nse  of  said  highway, 
nor  so  as  to  afford  security  for  life  and  property;  and  the 
same  was  not  restored  to  its  former  state,  or  constructed  in' 
such  manner  as  not  to  impair  unnecessarily  the  usefulness 
thereof.  That  said  crossing  as"  constructed  by  the  railroad 
company  has  interfered  with  the  usefulness  of  said  highway, 
and  made  the  use  of  the  same  at  that  crossing  dangerous  to 
life  and  property,  and  caused  the  people  living  along  said 
highway  to  avoid  its  use  when  it  was  possible  to  do  so. 

The  fifth  clause  of  §5163  Burns  1901,  §3903  R.  S.  1881 
and  Homer  1901,  authorizes  a  railroad  company  to  con- 
struct its  road  upon  or  across  a  highway  so  ks  not  to  inter- 
fere with  the  free  use  of  the  same,  in  such  manner  as  to 
afford  security  for  life  and  property,  and  requires  such  com- 
pany to  restore  the  *Tiighway  thus  intersected  to  its  former 
state,  or  in  a  suflScient  manner  not  to  unnecessarily  impair 
its  usefulness."  It  is  settled  under  said  section  that,  when 
a  railroad  intersects  a  public  highway,  it  is  the  duty  of  the 
railroad  company  to  construct  the  crossing  over  its  road,  and 
to  keep  the  same  in  safe  and  good  condition.  Straub  v. 
Terre  Haute,  etc.,  R.  Co.,  135  Ind.  458 ;  Evansville,  etc.,  B. 
Co.  V.  State,  149  Ind.  276,  278,  and  cases  cited ;  Indianapo- 
lis, etc.,  R.  Co.  v.  State,  ex  rel,  37  Ind.  489,  502,  504;  Cin- 
cinnati, etc.,  B.  Co.  v.  Claire,  6  Ind.  App.  390,  393-397 ; 
Elliotts^  Roads  and  Streets  (2nd  ed.),  §§778-780;  8  Am.  & 
Eng.  Ency.  of  Law  (2nd  ed.),  360-374.  It  is  also  settled 
that  the  performance  of  this  duty  may  be  compelled  by 
mandamus.  Evansville,  etc.,  B.  Co.  v.  State,  ex  rel.,  149 
Ind.  276;  Cvmumins  v.  Evansville,  etc.,  B.  Co.,  115  Ind. 
417,  419 ;  8  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  365,  370, 
374;  19  lim.  &  Eng.  Ency.  of  Law  (2nd  ed.),  873,  874; 
Elliott  on  Railroads,  §§1106, 1111. 

It  will  be  observed  that  a  railroad  company  is  authorized 
to  construct  its  road  across  a  highway  only  on  condition 
that  it  restore  the  highway  "to  its  former  state,"  or  place  it 
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in  such  condition  "as  not  to  unnecessarily  impair  its  useful- 
ness;" and  that  it  construct  its  road  across  said  highway 
"so  as  not  to  interfere  with  the  free  use  of  the  same,"  and 
"in  such  manner  as  to  afford  security  for  life  and  properly." 
Lake  Erie,  etc.,  R.  Co.  v.  Cluggish,  143  Ind.  347,  350,  351 ; 
Louisville,  etc.,  R.  Co.  v.  Pritchard,  131  Ind..  564,  565, 
566;  Evansville,  etc.,  R.  Co.  v.  Crist,  116  Ind.  446,  454- 
457,  2  L.  R.  A.  450,  9  Am.  St  865 ;  Evcmsville,  etc.,  R.  Co. 
V.  Carvener,  113  Ind.  51;  Louisville,  etc.,  R.  Co.  v.  Smith, 
91  Ind.  119,  121 ;  Seybold  v.  Terre  Haute,  etc.,  R.  Co.,  18 
Ind.  App.  367,  378-380 ;  Cincinnati,  etc.,  R.  Co.  v.  Claire, 
6  Ind.  App.  390,  393-397;  Elliott  on  Railroads,  §§1105- 
1112. 

It  was  said  by  this  court  in  Evansville,  etc.,  R.  Co.  v. 
Crist,  116  Ind.  446,  on  page  454:  "The  statute  prescribes 
a  plain  duty.  Indeed,  the  duty  existed  independent  of  the 
statute,  but  the  statute  makes  it  all  the  more  clear  and  posi- 
tive. The  right  to  interfere  with  a  highway  is  coupled  with 
the  duty  to  make  it  as  safe  as  it  was  before  it  was  disturbed, 
or,  at  least,  to  use  reasonable  care  and  skill  to  do  so.  This 
duty  is  violated  if  there  is  a  failure  to  restore  it  to  its  for- 
mer condition,  in  aU  cases  where  the  exercise  of  reasonable 
care  and  skill  can  effect  a  restoration."  It  may  be  that  a 
highway  can  not,  in  all  cases,  be  restored  to  its  former  state ; 
but  in  such  cases  the  railroad  company  is  bound  to  place  the 
same  in  such  condition  as  not  to  impair  its  usefulness  more 
than  the  additional  use  for  a  railroad  crossing  renders  abso- 
lutely necessary.  Elliott,  Roads  and  Streets  (2nd  ed.), 
§§778-780;  Elliott  on  Railroads,  §§1105,  1107;  19  Am.  & 
Eng.  Ency.  of  Law  (2nd  ed.),  874. 

It  being  the  duty  of  a  railroad  under  the  statute  at  all 
times  and  under  all  circumstances  to  keep  the' highways, 
where  they  are  crossed  by  the  railroad,  in  such  condition 
and  state  of  repair  as  not  to  impair  their  usefulness,  nor 
interfere  with  their  free  use,  and  so  as  to  afford  security 
for  life  and  property,  if  this  can  not  be  done  by  a  grade 
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crossing,  the  company  must  do  it  by  carrying  its  tracks 
either  over  or  under  the  highway,  or  the  highway  over  or 
under  its  tracks.  The  duty  of  restoring  and  maintaining 
the  free  and  safe  use  of  the  highway  includes  whatever  is 
neoessaiy  to  accomplish  that  object,  which  is  rendered  nec- 
essary by  reason  of  the  construction  of  the  railroad.  Elliott 
on  Railroads,  §1107;  Elliott,  Roads  and  Streets,  §§778- 
780 ;  State,  ex  rel,  v.  St.  Paul,  etc.,  R.  Co.,  35  Minn.  131, 
136,  28  N.  W.  3,  59  Am.  Rep.  313,  and  cases  cited ;  State, 
ex  rel,  v.  Minneapolis,  etc.,  B.  Co.,  39  Minn.  219,  223,  224, 
39  N.  W.  153;  State,  ex  rel.,  v.  St.  Paul,  etc.,  B.  Co., 
38  Minn.  246,  36  N.  W.  870;  People,  ex  rel,  v.  Dutchess, 
etc.,  B.  Co.,  58  N.  T.  152 ;  State,  ex  rel,  v.  Lake  Erie,  etc., 
B.  Co.,  83  Fed.  284 ;  People,  ex  rel.,  v.  Unum  Pacific  B.  Co., 
20  CoL  186,  189-195. 

It  warf  said  in  Elliott  on  Railroads,  §1107 :  "It  is  impos- 
sible to  lay  down  any  rule  defining  just  what  kind  of  struc- 
tures shall  be  used  in  any  particular  case.  Each  particular 
crossing  presents  different  conditions,  but  the  general  rule 
governing  all  is  the  same,  and  that  rule  is  that  the  company 
must  erect  whatever  structures  are  reasonably  necessary 
to  the  safety  and  convenience  of  the  travelers  using  the 
crossing." 

Appellant  insists  that  the  provision  in  the  statute  requir- 
ing the  company  to  restore  the  highway  to  its  former  state, 
''in  a  sufficient  manner  not  to  unnecessarily  impair  its 
usefulness,"  gives  such  company  '^the  right  to  use  a  discre- 
tion in  such  matter,  which  can  not  be  controlled  by  the 
courts;  that,  the  company  having  such  discretion,  the  court 
can  not,  by  a  writ  of  mandamus,  require  the  company  to  re- 
store the  highway  at  a  particular  point  or  in  a  particular 
manlier."  When  the  company  constructs  and  maintains  a 
highway  crossing  as  required  by  statute,  mandamus  will 
not  lie  to  compel  it  to  construct  the  crossing  in  a  different 
manner ;  but  when  the  crossing  is  constructed  in  such  way 
Vol.  168—18 
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as  unnecessarily  to  impair  the  usefulness  of  the  highway, 
either  by  interfering  with  its  free  use,  or  not  aflfording  se- 
curity for  the  life  or  property  of  those  using  the  same,  then 
mandamus  will  lie  to  compel  the  company  to  perform  its 
duty  as  set  forth  in  the  statute.  The  special  finding  shows 
that  appellant  did  not  restore  said  highway  to  its  former 
state  at  said  crossing,  or  put  it  in  such  condition  as  not  un- 
necessarily to  impair  its  usefulness,  but  so  constructed  it  as 
to  render  the  same  dangerous  to  life  and  property,  and  so  as 
i»  interfere  with  its  free  use.  The  relator,  representing 
the  public,  did  not  approve  the  plan  adopted  and  carried 
out  by  appellant  in  the  construction  of  said  crossing.  On 
account  of  this  disagreement  the  relator  brought  this  action 
to  compel  the  appellant  to  construct  the  same  according  to 
the  requirements  of  the  statute. 

Neither  of  the  parties  can  determine  the  matters  in  dis- 
pute. Such  questions,  when  there  is  a  disagreement,  are  for 
the  courts  to  decide.  People,  ex  rel.,  v.  Dutchess,  etc.,  B. 
Co.,  58  N.  Y.  152, 162-163. 

If  a  peremptory  writ  were  issued,  commanding  gener- 
ally a  restoration  of  such  crossing  to  its  original  state,  or  so 
as  not  unnecessarily  to  interfere  with  the  usefulness  of  the 
highway,  appellant  would  again  be  left  to  its  own  plans  of 
doing  the  work ;  and  it  might  be  found,  after  the  work  was 
done,  that  the  requirements  of  the  statute  had,  for  a  second 
time,  not  been  complied  with.  In  such  a  case  the  court 
should  direct  particularly  what  should  be  done  in  the  con- 
struction of  the  crossing,  so  as  not  to  impair  its  usefulness. 
19  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  874;  Elliott  on 
Railroads,  §1106;  People,  ex  rel,,  v.  Dxitchess,  etc.,  R.  Co., 
58  N.  Y.  152,  162,  163;  People  v.  New  York,  etc.,  R.  Co., 
Y4  N.  Y.  302 ;  People  v.  NoHhem,  etc.,  R.  Co.,  164  N.  Y. 
289,  58  N.  E.  138 ;  Allen  v.  Buffalo,  etc.,  R.  Co.,  151  N.  Y. 
434,  45  N.  E.  845 ;  State,  ex  rel,  v.  Minneapolis,  etc.,  R.  Co., 
39  Minn.  219,  223,  224,  39  N.  W.  153 ;  State  v.  Minnesota, 
etc.,  R.  Co.,  80  Minn.  108, 114, 115,  83  K  W.  32,  50  L.  R. 
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A.  656 ;  State  v.  St.  Paul,  etc.,  R.  Co.,  75  Minn.  473,  78  N.  I 

W.  87 ;  State,  ex  rel,  v.  St.  Paul,  etc.,  B.  Co.,  35  Minn.  131,  j 

28  N.  W.  3,  59  Am.  Rep.  313 ;  Staie,  ex  rel,  v.  St.  Pond,  j 

etc.,  B.  Co.,  38  Minn.  246,  36  N.  W.  870. 

It  is  said  on  this  subject  in  Elliott  on  Railroads,  §1106, 
that,  "The  railroad  company,  however,  has  no  discretion  as 
to  whether  it  will  or  will  not  restore  the  highway,  and  if  it 
'elects  a  manner  that  is  not  effectual,  and  the  act  remains 
substantially  undone,'  it  is  still  'under  liability  to  do  it.' 
The  discretion  is  a  ministerial  one,  and  'the  act  of  restora- 
tion must  be  done.'  If  the  company  has  adopted  an  inef- 
fectual mode,  'the  court  will  and  should  point  out  to  it  in 
what  it  has  failed,  and  direct  it  particularly  what  it  must  do 
80  as  not  to  fail  again'.'*  State  v.  Minneapolis,  etc.,  B.  Co., 
39  Minn.  219 ;  People,  ex  rel.,  v.  Dutchess,  etc.,  B.  Co.,  58 
N.  Y.  152,  approved  in  City  of  MoundsviUe  v.  Ohio.Biver 
R.  Co.,  37  W.  Va.  92, 16  S.  E.  514,  20  L.  R.  A.  161, 165, 
166. 

It  is  evident  that,  upon  the  facts  found,  the  relator  was 
entitled  to  a  judgment  for  costs  and  a  peremptory  writ 
against  appellant  in  some  form ;  but  whether  in  the  particu- 
lar form  stated  in  the  conclusions  of  law  is  not  presented  by 
the  record  in  this  case,  for  the  reason  that  the  assignment 
of  errors  assails  all  the  five  conclusions  of  law  jointly,  and, 
at  least  one  of  them  being  correct,  the  correctness  or  incor-  ^ 
lectness  of  the  others  is  not  presented  for  decision.  Jones  v. 
Mayne,  154  Ind.  400,  402. 

After  a  careful  examination  of  the  evidence  we  can  not 
say  that  the  same  does  not  sustain  the  findings  which  are 
necessary  to  appellee's  recovery  in  this  case,  or  that  such 
findings,  or  any  of  them,  are  contrary  to  law.  Bownd  v. 
State,  152  Ind.  39,  44,  46 ;  American  Varnish  Co.  v.  Beed, 
154  Ind.  88,  90,  91. 

Finding  no  available  error  in  the  record,  the  judgment  is 
afSrmed. 
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be  otherwise  legally  acknowledged,  so  as  to  release  the  liai 
of  a  judgment,  as  provided  by  §590  Bums  1901,  which 
reads  thus:  "Every  indorsement  of  payment,  satisfaction 
or  release,  in  whole  or  in  part,  upon  the  record  or  margin 
thereof  of  any  judgment  or  decree,  *  *  *  signed  by 
the  judgment  plaintiff  or  his  attorney  of  record  or  attorney 
in  fact,  or  by  the  assignee  of  such  judgment  plaintiff 
*  *  *  shall  operate  as  a  satisfaction  or  release  of  such 
judgment  or  decree,  or  of  such  part  thereof  so  indorsed  as 
paid,  satisfied  or  released  in  favor  of  subsequent  purchasers 
or  lien  holders  in  good  faith.'* 

A  record  is  "a  memorial  of  what  has  been  done ;  authentic 
written  evidence,  considered  as  either  public  or  private,  but 
usually  public/'  Anderson's  Law  Diet.,  p.  860.  "A  writing 
by  which  some  act,  or  event,  or  a  number  of  acts,  or  events, 
is  recorded."  Webster's  Int  Diet.,  p.  1200.  By  authoriz- 
ing an  attorney  to  receive  payment  and  enter  satisfaction  of 
a  judgment  for  his  client,  and  by  giving  legal  efficacy  to  an 
entry,  or  record,  of  payment  and  satisfaction,  on  the  margin 
or  record  of  a  judgment,  when  made  by  the  judgment  plain- 
tiff, or  his  attorney  of  record  or  in  fact,  or  by  his  assignee, 
is  a  distinct  recognition  of  the  right  of  such  persons  to  make 
such  a  record,  and  the  same  must  therefore  be  held  to  be  a 
record  authorized  to  be  made  by  a  law  of  this  State,  and 
within  the  scope  of  said  §2016  Bums  1901. 

But  such  a  record  can  only  be  made  by  a  person  duly 
authorized  to  make  it.  It  is  alleged  in  the  indictment  that 
the  record  which  defendant  altered  "reads  as  follows :  Rec'd 
payment  in  full  on  the  within  judgment  this  1st  day  of  Aug. 
1898,  being  the  sum  of  $140.50  from  clerk.  Henning  & 
Henning,  Attys.  for  plaintiff."  We  are  not  informed  by 
the  pleader  that  the  entry  of  payment  was  in  fact  made  by 
Henning  &  Henning,  or  that  Henning  &  Henning  acted  as 
attorneys  at  law  for  Grossius'  Sons  in  procuring  their  judg- 
ment, or  that  they  are  such  attorneys  of  record,  or  that  they 
were  subsequently  employed  as  such  attorneys  to  receive 
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and  indorse  payment  thereof,  or  that  they  were  empowered 
as  attorneys  in  fact.  And  how  is  this  court  to  "knpw  that 
Grossius'  Sons  were  plaintiffs  in  the  action  in  which  the 
judgment  was  rendered  in  their  favor,  and  that  "Attys.  for 
plaintiffs'^  means  attorneys  for  Grossius'  Sons  ?  That  Hen- 
ning  &  Henning  had  authority  to  make  the  indorsement,  oi^ 
record  of  payment,  is  thus  wholly  left  to  conjecture,  and  this 
we  cannot  indulge  in  support  of  a  criminal  charge. 

The  same  uncertainty  exists  as  to  the  second  indorsement 
Affixing  the  word  "clerk"  to  the  name  Jas.  A.  Hargis  did  not 
make  Hargis  clerk  of  the  Perry  Circuit  Court,  nor  show  any 
authority  in  him  to  execute  the  writing  that  appears  above 
his  name. 

For  failure  to  show  by  averment  that  the  writing  alleged 
to  have  been  altered  by  the  defendant  was  a  record  author- 
ized by  law,  the  indictment  was  rightly  held  to  be  insuflS- 
cient. 

Judgment  aflSrmed. 


Bell  v.  The  Town  op  Sullivan. 

[No.  19J67.    FUed  March  14,  1902.] 

Work  and  Labor. — On  Public  Work,-— Minimum  Wage  BaU.—Act  of 
1899. — ^The  act  of  March  6,  1899,  providing  a  TnlninniTn  wage  rate 
on  pablio  work  of  the  State,  being  for  the  benefit  of  labor,  and 
no  publio  interest  being  impressed  upon  the  sabject,  and  no  rule 
of  publio  policy  being  violated,  a  laborer,  by  contract,  may  waive 
the  benefit  of  the  statute,  and  accept  a  lower  rate  of  wages,  and 
Boch  waiver  and  aooeptanoe  would  be  binding  on  him. 

From  Sullivan  Circuit  Court ;  W.  W.  Moffeit,  Judge. 

Action  by  Frank  Bell  against  the  Town  of  Sullivan  on 
account  for  wages  as  common  laborer.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

0.  -B.  Harris^  for  appellant. 

John  S.  Bays  and  L.  F.  BaySj  for  appellee. 

Downing,  J. — This  action  was  brought  by  the  appellant 
against  the  appellee  to  recover  the  sum  of  $57.60,  alleged 
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to  be  due  to  him  on  account  of  '^unskilled  labor*^  performed 
by  him  on  public  works  of  said  town  of  Sullivan.  The 
answer  was  in  five  paragraphs,  the  first  being  a  denial ;  the 
secohd,  payment;  the  third,  accord  and  satisfaction;  the 
fourth,  a  set-off;  and  the  fifth  alleging  a  special  contract 
between  the  appellant  and  the  appellee  whereby  the  com- 
pensation of  the  appellant  was  fixed  at  $1.10  per  day  for  the 
whole  period  of  his  employment.  Demurrers  to  all  the  parar 
graphs  of  the  answer  except  the  first  having  been  over- 
ruled, the  cause  was  put  at  issue  by  a  reply  in  denial,  and 
was  submitted  to  a  jury  for  trial,  who  returned  a  general 
verdict  for  the  appellee.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  upon  the  verdict.  The 
plaintiff  below  appeals,  and  the  errors  assigned  and  dis- 
cussed are  the  rulings  of  the  court  on  the  demurrers  to  the 
third,  fourth,  and  fifth  paragraphs  of  the  answer,  and  the 
refusal  of  the  court  to  grant  a  new  trial. 

The  claim  of  the  appellant  is  founded  upon  the  act  of 
March  6,  1899,  entitled  "An  act  establishing  a  minimum 
wage  rate  on  public  work  of  State,  counties,  cities,  and 
towns,  and  declaring  an  emergency."  Acta  1899,  p.  515. 
The  first  section  of  said  act  reads  as  follows :  "Be  it  enacted 
by  the  General  Assembly  of  the  State  of  Indiana:  That 
from  and  after  the  passage  of  this  act,  unskilled  labor  em- 
ployed upon  any  public  work  of  the  State,  counties,  cities 
and  towns  shall  receive  not  less  than  fifteen  cents  an  hour 
for  said  labor." 

The  facts  of  the  case,  as  shown  by  the  pleadings  and 
proof,  were  that  the  appellant  was  employed  by  the  appel- 
lee, through  its  marshal  and  street  commissioners  from 
March  6, 1899,  until  August  20, 1899,  a  period  of  144  days, 
of  ten  hours  each,  at  an  agreed  rate  of  $1.10  per  day.  The 
work  done  by  the  appellant  under  this  agreement  consisted 
of  unskilled  labor  on  street  improvements,  and  in  cleaning 
and  repairing  the  streets,  alleys,  and  sidewalks  of  the  town. 
He  received  his  pay  from  time  to  time  at  the  rate  agreed 
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upon^  without  objection,  until  the  full  amount  due  to  him, 
agreeably  to  the  terms  of  his  contract,  was  paid  to  him,  and 
duly  receipted  for.  He  then  brought  suit  against  the  town 
for  $57.60,  on  the  ground  that  the  minimimi  rate  of  wages 
which  the  town  was  permitted  by  the  act  of  March  6, 1899, 
supra,  to  pay  for  unskilled  labor  was  fifteen  cents  per  hour, 
or  $1.50  per  day  for  a  day  of  ten  hours. 

On  these  facts  two  questions  are  presented:  (1)  Is  the 
act  of  March  6,  1899,  which  purports  to  fix  the  minimimi 
rate  of  wages  to  be  paid  by  towns  for  unskilled  labor  on 
public  works,  valid  as  to  towns;  and,  (2)  if  it  is,  can  the 
appellant  lawfully  claim  the  benefit  of  its  provisions  after 
having  contracted  for  and  received  a  lower  rate  of  wages  ? 
The  view  we  take  of  the  second  question  renders  it  imneo- 
essary  that  we  decide  the  first*  State  v.  Darlington,  153  Ind. 
1,  4,  and  cases  cited. 

It  would  do  no  violence  to  the  words  of  the  act  to  hold 
that  it  was  probably  intended  to  apply  only  in  cases  where 
no  special  contract  was  made  fixing  the  rate  of  compensation 
of  the  laborer.  Besides,  as  there  are  no  prohibitory  words  in 
it,  the  act  cannot  be  understood  as  taking  away  from  the 
parties  the  right  to  contract  upon  such  terms  as  may  be 
agreed  upon  between  them.  1  Smith's  Leading  Cas.,  364. 
And  further,  the  act  being  for  the  benefit  of  the  laborer, 
and  no  public  interest  being  impressed  upon  the  subject, 
and  no  rule  of  public  policy  being  violated,  he  might  waive 
the  benefit  of  the  statute,  and  accept  a  lower  rate  of  wages, 
and  such  waiver  and  acceptance  would  be  binding  upon  him. 
Tombs  v.  Rochester,  etc.,  B.  Co.,  18  Barb.  53 ;  Schalte  v. 
Thompson,  15  Wall.  151,  21  L.  Ed.  123;  White  v.  Con- 
necticut, etc.,  Ins.  Co.,  4  Dill.  177. 

By  their  verdict,  the  jury  foimd  that  the  appellant  was 
employed  under  an  express  contract,  and  that  his  wages  were 
fixed  at  $1.10  per  day  of  ten  hours.  They  also  found  that 
payment  at  the  rate  agreed  upon  was  made  to  him,  and  that 
such  payment  was  by  him  received  and  accepted  in  full  of 
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the  amount  due  to  him.  No  reason  has  been  suggested  whjr 
such  settlement  should  not  be  binding,  except  that  it  contra- 
vened the  act  of  March  6, 1899. 

Under  our  interpretation  of  the  act,  the  special  contract 
set  up  in  the  answer  was  not  inconsistent  with  the  statute, 
and  was  binding  upon  the  parties.  The  court  did  not  err  in 
overruling  the  demurrers,  or  in  denying  the  motion  for  a 
new  trial. 

Judgment  affirmed. 

Gillett,  J.,  doubts. 


GooDWiNE  V.  Cadwallader. 
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Rehearing  denied  Maidh 


Statute  of  Trajjdb.  ^Sale  of  Cam.  — Oral  Contract. —- Damages  for 
Failure  to  Perform. — Complain^.— In  an  action  to  reooyer  damages 
for  failure  to  comply  with  an  oral  contract  for  the  sale  of  com, 
for  a  price  in  excess  of  960,  an  allegation  in  the  complaint  that 
"defendant  delivered  to  plaintiff"  a  part  of  the  com,  "bnt  has 
failed,  refused,  and  neglected  to  deliver  any  more  of  the  same," 
is  not  Boffcient  to  render  such  oral  contract  enforceable  under  the 
statnte  of  frauds,  without  a  farther  allegation  that  the  property 
delivered  was  received,    pp.  SOS,  SO4. 

Appeal  and  Erkob. — Complaint  When  Questioned  for  First  Time  on 
Appeal. — ^Where  there  is  an  entire  failure  to  aver  a  material  and 
necessary  fact  essential  to  the  existence  of  the  cause  of  action 
attempted  to  be  stated  in  the  complaint,  the  same  may  be  ques- 
tioned for  the  first  time  in  the  Supreme  Court,    p.  £04. 

Pleadino.— TfTk^n  Defect  Not  Cured  by  Special  Finding.— "Where  an 
averment  essential  to  the  sufficiency  of  a  pleading  is  omitted 
therefrom,  and  the  special  finding  finds  said  omitted  averment, 
which,  if  it  had  been  contained  in  the  pleading,  would  have  ren- 
dered the  same  sufficient,  this  will  not  supply  the  allegation 
omitted,  or -otherwise  cure  the  defect  in  the  complaint,  for  the 
reason  tiiat  such  a  finding  is  outside  the  issues,    pp.  SOjh^OS. 

Prom  Warren  Circuit  Court ;  J.  M.  Babb,  Judge. 

Action  by  Ira  Cadwallader  against  John  C.  Goodwine 
for  damages  for  breach  of  oral  contract.  From  a  judg- 
ment for  plaiutifi',  defendant  appeals.     Reversed. 
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Mi.  F.  McCabtj  for  appellant. 
C.  V.  MeAdamSy  for  appellee. 

MoNXSy  C.  J. — ^Appellee  brought  this  action  against  ap- 
pellant to  recover  damages  for  the  failure  to  deliver  com 
according  to  an  oral  contract.  A  general  denial  was  filed 
to  the  complaint  Said  cause  was  tried  by  the  court,  special 
finding  of  facts  made,  and  conclusions  of  law  stated  thereon 
in  favor  of  appellee,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  against  appellant. 

It  is  insisted  by  appellant  that  the  complaint  is  insuflB- 
cient.  It  appears  from  the  complaint  that  the  agreement 
sued  upon,  which  was  oral,  was  for  the  sale  of  "goods"  for  a 
price  in  excess  of  $50.  Such  oral  contract  can  not  be  en- 
forced unless  the  purchaser  shall  receive  part  of  such  prop- 
erty, or  shall  give  something  in  earnest  to  bind  the  bargain 
or  in  part  payment.  §6635  Bums  1901,  §4910  R  S.  1881 
and  Homer  1897 ;  Dehority  v.  Paxson,  97  Ind.  253 ;  Krohn 
V.  Bantz^  68  Ind.  277,  282;  Keiwert  v.  Meyer,  62  Ind.  587, 
593,  30  Am.  Kep.  206 ;  SpranJcle  v.  Trulove,  22  Ind.  App. 
577;  BreivBter  v.  Taylor,  7  Jones  &  S.  (N.  Y.)  159,  166; 
Knight  y.  Mann,  118  Mass.  143,  145,  146;  ShindUr  v. 
Houston,  49  Am.  Dec.  316,  note  pp.  327,  328,  329 ;  Browne 
on  Stat  of  Frauds  (5th  ed.),  §316,  316b. 

It  is  alleged  in  the  complaint  that  on  "June  18,  1900, 
the  defendant  delivered  to  the  plaintiff^*  a  part  of  said  com, 
"but  has  failed,  refused,  and  neglected  to  deliver  any  more 
of  the  same."  It  is  insisted  by  appellant  that  such  allega- 
tion is  not  sufficient  to  render  said  oral  contract  enforceable 
under  the  statute  of  frauds.  There  is  no  allegation  that  ap- 
pellee, the  purchaser,  ever  received  the  property  delivered 
by  appellant,  nor  is  there  any  other  allegation  taking  the 
contract  out  of  the  statute  of  frauds. 

In  Dehority  v.  Paxson,  supra,  this  court,  on  page  256, 
said:  "The  language  of  the  statute  is,  Wless  the  pur- 
chaser shall  receive  part  of  such  property.*  To  constitute 
a  receipt  of  property,  as  contemplated  by  the  statute,  it  is 
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true  that  there  must  be  a  delivery  by  the  seller.  What  is 
required  is  an  act  of  the  purchaser,  that  he  shall  receiva 
This  involves  delivery,  but  it  is  not  intended  that  the  seller 
by  his  act  of  delivery  shall  be  able  to  render  the  contract 
enforceable  against  the  purchaser  without  his  receiving  the 
goods  or  some  part  thereof  as  his  property  under  the  con- 
tract. The  seller  must  part  with  his  control  with  the  pur- 
pose of  vesting  the  right  of  property  in  the  buyer,  who  must 
receive  with  such  intent  on  his  part"  The  other  author- 
ities above  cited  are  to  the  same  effect.  It  is  clear,  therefore, 
that  an  averment  that  the  purchaser  received  said  goods 
under  the  contract  as  his  property  was  essential  to  the  suffi- 
ciency of  said  complaint  There  being  an  entire  failure  to 
aver  a  material  and  necessary  fact  essential  to  the  existence 
of  the  cause  of  action  attempted  to  be  stated  in  the  com- 
plaint, the  same  may  be  questioned  for  the  first  time  in  this 
court.  Taylor  v.  Johnson^  113  Ind.  164;  Smith  v.  Smith, 
106  Ind.  43. 

Appellee  insists  that,  there  being  a  special  finding  of  facts 
and  conclusions  of  law  thereon,  such  defect  in  the  complaint 
is  not  available  in  this  court.  It  is  true  that,  where  there  is 
a  special  finding,  the  facts  found  may  show  that  the  axjtion 
of  the  court  in  overruling  a  demurrer  to  a  paragraph  of  com- 
plaint or  answer  was  harmless ;  but  this  is  only  true  where 
there  is  some  other  paragraph  of  the  complaint  or  answer 
which  is  sufficient,  which  the  special  finding  follows  and 
sustains.  In  other  words,  where  the  facts  found  and  con- 
clusions of  law  stated  show  they  sustain  and  rest  upon  a 
good  paragraph  of  complaint  or  answer,  and  the  judgment 
is  rendered  thereon,  the  error  of  the  court  in  overruling  a 
demurrer  to  other  paragraphs  of  complaint  or  answer  is 
harmless,  because  the  record  affirmatively  shows  that  the 
judgment  rests  upon  the  good,  and  not  the  insufficient,  parar 
graph.  In  the  case  of  Smith  v.  Udells  Mfg.  Co.,  148  Ind. 
333,  cited  by  appellees,  the  special  finding  did  not  rest  upon 
the  second  paragraph  of  answer,  to  which  a  demurrer  had 
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been  overruled,  and  which  ruling  was  assigned  as  error,  but 
upon  the  third  paragraph  of  answer,  which  was  not  chal- 
lenged. The  record  in  that  case  showed,  therefore,  aflBrm- 
atively,  that  the  error,  if  any,  in  overruling  the  demurrer 
to  the  second  paragraph  of  answer,  was  harmless.  In  such 
a  case  this  court  will  not  consider  the  sufficiency  of  said 
paragraph.  Martin  v.  Cauble,  72  Ind.  67.  When  there  is 
a  special  finding  and  conclusions  of  law  thereon,  and  the 
action  of  the  court  in  overruling  a  demurrer  to  the  com* 
plaint  or  answer  is  called  in  question  by  the  assignment  of 
errors,  if  the  same  question  is  presented  by  the  exceptions 
to  the  conclusions  of  law,  said  conclusions  of  law  being 
properly  assigned  as  error,  the  court  may  determine  such 
question  either  by  determining  the  correctness  of  the  con- 
clusions of  law  or  by  deciding  as  to  the  sufficiency  of  the 
complaint  or  answer ;  but  it  is  not  necessary  to  consider  both, 
for  the  reason  that  the  decision  of  one  necessarily  deter- 
mines the  other.  If  an  averment  essential  to  the  sufficiency 
of  a  pleading  is  omitted  therefrom,  and  the  special  finding 
finds  said  omitted  averment,  which,  if  it  had  been  contained 
in  the  pleading,  would  have  rendered  the  same  sufficient^ 
.this  will  not  supply  the  allegation  omitted,  or  otherwise 
cure  the  defect  in  the  complaint,  for  the  reason  that  such  a 
finding  is  outside  the  issues,  and  must  be  disregarded. 
Cleveland^  etc.,  B.  Co.  v.  Parker,  154  Ind.  153 ;  Louisville, 
etc.,  R.  Co.  V.  Bates,  146  Ind.  564,  570,  571;  Fisher  v. 
Louisville,  etc.,  B.  Co.,  146  Ind.  558,  561,  and  cases  cited; 
Citizens  Nat.  Bank  v.  Judy,  146  Ind.  322,  349 ;  Willis  v. 
Crowder,  134  Ind.  515,  518;  Burton  v.  Morrow,  133  Ind. 
221,  226. 

A  special  finding,  speicial  verdict,  or  answer  to  interroga- 
tories can  not  supply  essential  averments  omitted  from  a 
pleading,  but  may  show  that  errors  in  rulings  on  pleadings 
were  harmless.  See  cases  last  above  cited.  Pittsburgh, 
etc.,  B.  Co.  V.  Moore,  152  Ind.  345,  44  L.  R.  A.  638; 
Burner  v.  Scott,  150  Ind.  441 ;  Brumbanigh  v.  Bichcreeh^ 
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127  Ind.  240,  242,  243 ;  American  Ins.  Co.  v.  Rephgle,  114 
Ind.  1,  7,  8,  and  cases  cited.  It  is  evident,  therefore,  that 
the  special  finding  in  this  case  did  not  supply  the  essential 
allegation  omitted  from  the  complaint. 

As  the  ease  can  be  decided  without  passing  upon  the  con- 
stitutional validity  of  the  statute  discussed  in  the  briefs,  the 
same,  under  the  well  settled  rule,  is  not  considered.  Pennr 
sylvania  Co.  v.  Ebaugh,  144  Ind.  687,  694 ;  Board,  etc.  v. 
Board,  etc.,  146  Ind.  138,  144;  Legler  v.  Paine,  147  Ind. 
181;  CleveUmd,  etc.,  B.  Co.  v.  City  of  Connersvilk,  147 
Ind.  277,  37  L.  R.  A.  175,  62  Am.  St.  418. 

Judgment  reversed  for  the  insuflSciency  of  the  complaint, 
with  instructions  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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168  206  [^^*  10,664.  Filed  January  0»  1902.  Rehearing  denied  Maioh  14, 
168     94  1902.] 

MuNioiPAL  CoRPORAHOVB.Sireet  Improvements. — CoUaieral  AUack.-- 
Unless  the  proceeding  in  malrlng  a  street  improyement  assessment 
is  shown  to  be  void  it  cannot  be  attacked  in  a  collateral  pro- 
ceeding,   p,  £09. 

Same.— Street  Improvem^erUi.^-FaHwre  to  Orant  Hearing. — CoUateral  At- 
tack.'-ThQ  fact  that  the  board  of  trostees  ip.  making  a  street  im- 
provement assessment  declined  to  award  the  property  owner  a 
hearing,  or  refused  to  receiye  and  consider  the  facts  or  evidenoe 
offered  for  the  purpose  of  rebutting  theprma  facie  test  or  standard 
fixed  by  statute  for  the  measurement,  in  the  flrat  instance,  of 
benefits  to  the  property,  does  not  open  the  door  to  a  collateral 
attack  on  its  judgment,    p.  SIO. 

Same. — Street  Improvements. — Assessments. — Collateral  Attack. — Oonstni- 
ing  44290  and  ^4294  Bums  1894,  together  and  it  is  manifest  that 
the  assessment  levied  by  the  board  of  trustees  for  the  improve- 
ment of  a  street,  together  with  the  interest  aooruing  after  such 
assessment  is  made,  becomes  a  lien,  to  the  extent  of  a  tax,  from 
the  date  at  which  the  iminrovement  was  ordered,  hence,  while  an 
invalid  assessment  may  be  set  aside,  or  its  enforcement  defeated, 
still  the  court,  under  its  judgment,  in  so  doing,  would  not  be 
authorized  thereby  to  impose  or  destroy  the  lien  arising  out  of  a 
subsequent  re-assessment,  and  such  lien  would  attach  to  the 
property  as  of  the  date  when  the  improvement  is  made.  pp.  glO^ 
nil. 
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From  Marion  Superior  Court ;  Vinson  CarteVy  Judge. 

Action  by  William  C.  Smith  against  Sarah  A.  Hibben 
for  the  enforcement  of  a  street  improvement  asBessment. 
From  a  judgment  for  plaintiff,  defendant  appeals. 
Affimied^ 

M.  W.  Hopkinsy  JR.  T.  McFall  and  Merrill  MooreSj  for 
appellant. 

L.  M.  Harvey,  W.  A.  Pickens,  L.  A.  Cox  and  S.  W. 
Kahn,  for  appellee. 

Jordan,  C.  J. — This  action  was  instituted  by  appellee  in 
the  lower  court  to  enforce  an  assessment  lien  against  certain 
lots  of  real  estate  owned  by  appellant  and  situated  in  the 
incorporated  town  of  Irvington,  Marion  county,  Indiana. 
The  assessment  in  question  is  for  the  improvement  of  Wash- 
ington street  in  said  town.  A  demurrer  by  appellant  to  the 
complaint  was  overruled,  and  she  filed  an  answer  in  five 
paragraphs,  the  first  of  which  was  a  general  denial,  which 
was  subsequently  withdrawn.  The  fifth  paragraph  of  her 
answer  was  addressed  t^o  so  much  of  the  complaint  as  sought 
to  enforce  the  lien  against  certain  unplatted  land.  Appel- 
lant also  filed  a  cross-complaint  in  four  paragraphs,  whereby 
she  sought  to  have  the  assessment  in  controversy  declared 
illegal  and  void,  and  her  title  to  the  realty,  as  against  the 
lien  thereunder,  quieted.  The  fifth  paragraph  of  the  cross- 
complaint  was  addressed  only  to  the  unplatted  land.  A  de* 
murrer  to  the  second,  third,  and  fourth  paragraphs  of  the 
answer  was  sustained,  and  overruled  as  to  the  fifth  para- 
graph. A  demurrer  to  each  paragraph  of  the  cross-com- 
plaint was  also  sustained.  Appellee  dismissed  so  much  of 
his  complaint  as  sought  to  enforce  the  lien  against  the  un- 
platted real  estate.  Having  withdrawn  her  denial,  appel- 
lant elected  to  stand  by  her  answer  and  crossrcomplaint; 
and,  on  her  refusal  to  plead  further,  the  court  rendered  its 
judgment  foreclosing  the  assessment  lien,  and  decreed  a 
sale  of  each  of  the  lots  in  satisfaction  of  the  lien  thereon. 
From  this  judgment  appellant  appeals,  and  predicates  her 
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errors  on  the  oourt's  ruling  on  the  demurrers  to  the  several 
pleadings,  as  previously  mentioned. 

The  constitutionality  of  the  street  improvement  statute 
known  as  the  "Barrett  laV,  under  which  the  street  was  im- 
proved, is  called  in  question  and  fully  discussed  by  counsel 
for  appellant.  This  litigation  arises  out  of  the  same  street 
improvement  involved  in  the  appeal  of  Shank  v.  Smith, 
157  Ind.  401,  and  the  questions  in  the  main  are  the  same  as 
were  presented  and  reviewed  in  that  appeal  and  decided 
adversely  to  the  contention  of  appellant.  Upon  the  author- 
ity of  that  decision,  her  claim  in  this  case  in  respect  to  the 
principal  points  upon  which  she  relies  for  a  reversal  must 
be  denied. 

The  validity  of  the  "Barrett  law**  has  been  repeatedly 
sustained  by  this  court,  and  must  be  considered  as  no  longer 
an  open  question.  Leeds  v.  De frees,  157  Ind.  392.  In  the 
latter  case,  in  speaking  of  the  hearing  which  the  statute  ac^ 
corded  to  property  owners  in  regard  to  assessments  made 
against  their  property,  we  said :  "The  statute  in  question, 
as  shown,  provides  a  tribimal  for  that  purpose,  and  further 
provides  that  an  aggrieved  person  shall  have  the  right  to  ap- 
pear before  it  and  be  accorded  a  hearing  on  his  objections 
to  the  proposed  assessment  The  power  to  hear  the  com- 
plaint of  the  a^rieved  owner  carries  with  it  such  implied 
power  as  will  make  the  hearing  effectual;  for  the  rule  is 
well  settled  that  when  a  general  power  is  granted  by  a 
statute  every  necessary  power  for  the  effectual  exercise 
thereof  is  given  by  implication.  [Citing  authorities.]  Pos- 
sessing such  general  power  under  the  statute,  the  council 
certainly  had  the  right  upon  a  hearing  to  award  adequate 
and  effectual  relief  by  ultimately  apportioning  the  cost  of 
the  improvement  to  the  several  pieces  of  property  according 
to  the  benefits  resulting  to  each  on  account  of  the  improve- 
ment. It  is  true  that  the  statute  provides  what  may  be 
considered  as  prima  facie  evidence  of  the  benefits  received 
by  abutting  property,  but  such  standard  or  evidence  is  not 
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eonclusive,  as  the  council  has  the  right  so  to  apportion  the 
cost  as  to  make  it  conform  to  the  benefits  derived.'' 

In  the  case  at  b^r  no  facts  are  disclosed  by  the  reeo<rd 
to  establish  that  the  action  or  proceedings  of  the  board  of 
trustees  of  the  town  of  Irvington  in  making  the  improve- 
ment and  assessment  in  controversy  are  void.  It  is  fully 
disclosed  that,  under  the  law,  the  board  had  and  retained 
complete  jurisdiction  over  the  subject-matter,  and  was  in- 
vested with  the  authority  and  power  to  make  the  improve- 
ment ;  and  by  virtue  of  the  steps  taken  and  the  notices  given 
the  board  also  acquired  jurisdiction  over  the  person  of  ap- 
pellant, an  abutting  property  owner,  and  thereby  had  the 
power  and  authority  to  subject  her  said  properly  to  an 
assessment  of  such  benefits  as  were  derived  by  it  by  virtue 
of  the  improvement  in  controversy.  Possessing  the  power 
to  hear  and  determine  under  the  statute  in  regard  to  the 
amount  that  ought  to  be  assessed  against  appellant's  prop- 
erty as  benefits  derived  by  reason  of  the  improvement,  the 
fact  that  the  board,  through  its  misinterpretation  of  the  law 
or  otherwise,  may  have  decided  erroneously  in  regard  to 
that  question,  will  not  suffice  to  expose  its  judgment  to  the 
collateral  attack  which  appellant  seeks,  under  her  plead- 
ings, to  make ;  for  the  rule  is  well  settled  in  such  cases  that, 
where  a  tribunal  is  invested  with  the  power  to  decide  in  a 
matter,  such  authority  carries  with  it^  by  necessary  impli- 
cation, the  power  to  decide  wrong  as  well  as  right.  Board, 
etc.,  V.  MarJcle,  46  Ind.  96. 

So  long  as  the  board  of  trustees  keeps  within  the  limits 
of  its  jurisdiction,  its  decision  or  judgment  in  the  premises 
must  be  held  to  be  binding  and  conclusive  on  all  persons 
concerned  until  set  aside  or  annulled  by  some  direct  pro- 
ceeding known  to  the  law,  based  on  reasons  or  grounds 
which  the  law  recognizes  as  sufficient  for  that  purpose.  City 
of  Ft.  Wayne  v.  Cody,  43  Ind.  197 ;  Anderson  v.  Baker,  98 
Ind.  687 ;  Sunier  v.  MiUer,  105  Ind.  898 ;  Oarvm  v.  Daniss- 
V0L.15&— 14 
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mm,  114  Ind.  429,  5  Am.  St  637 ;  Motz  v.  City  of  DeiroU, 
18  Mich.  494;  Ewrman  v.  Moore,  112  Ind.  221,  227;  Adr 
ams  School  Tp.  v.  Irwin,  150  Ind.  12 ;  Kirsch  v.  Bra/im, 
153  Ind.  247;  Black  on  Judgments,  §§290,  291. 

The  doctrine  seems  to  be  well  settled  that  in  order  to 
render  a  judgment  of  a  court  or  other  tribunal  invested  with 
the  power  to  decide  in  a  matter  void,  so  as  to  open  such 
judgment  to  a  collateral  attack,  an  absence  must  be  shown 
of  either — first,  a  legal  organization  of  the  tribunal;  or, 
second,  jurisdiction  over  the  subject-matter;  or,  third,  jurisr 
diction  over  the  person;  or,  fourth,  one  or  more  of  these 
matters  must  appear  to  have  been  lost  after  it  or  they  once 
existed.    Van  Fleet's  Col.  Att.,  §16. 

It  was  the  duty  of  the  board  to  accord  appellant^  as  a 
property  owner  affected  by  the  assessment,  a  hearing  as  con- 
templated by  the  statute,  and  upon  its  refusal  to  do  so  the 
law  afforded  her  an  adequate  remedy  for  coercing  the  board 
to  grant  her  such  right  Shanle  v.  Smith,  157  Ind.  401. 
The  fact  that  the  board  may  have  declined  to  award  her  a 
hearing,  or  refused  to  receive  and  consider  the  facts  or  evi- 
dence which  she  offered  for  the  purpose  of  rebutting  the 
prima  facie  test  or  standard  which  the  statute  provided  for 
the  measurement,  in  the  first  instance,  of  the  benefits  to  her 
property  would  not  open  the  door  to  a  collateral  assault 
on  its  judgment.  The  defense  which  appellant  sought  to 
make  against  the  enforcement  of  the  assessment  and  the 
relief  which  she  sought  to  obtain  under  the  facts  alleged  in 
the  first,  second,  third,  and  fourth  paragraphs  of  her  cross- 
complaint  were  nothing  more  than  a  collateral  attack  on  the 
judgment  of  the  board.  When  §§3  and  7  of  the  Barrett 
law  (§§4290,  4294  Bums  1894)  are  construed  in  connec- 
tion with  each  other,  it  is  manifest  that  the  assessment 
levied  by  a  board  of  trustees  or  by  a  common  coimcil  of  a 
city,  as  the  case  may  be,  for  the  improvements  authorized 
by  the  statute,  together  with  the  interest  accruing  after  such 
assessment  is  made,  becomes  a  lien,  to  the  extent  of  9,  tftx 
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lien,  from  the  time  or  date  at  which  the  improvement  or 
work  was  ordered.  The  power  and  duty  of  the  board  of 
trustees  or  common  council,  as  the  case  may  be,  under  the 
statute,  to  make  an  assessment  for  such  improvements  con- 
tinue in  that  tribunal  until  legally  exercised.  While  it  is 
true  that  a  void  assessment  may  be  defeated  or  set  aside 
and  held  for  naught  in  a  collateral  action,  still,  under  such 
circumstances,  if  the  principal  proceedings  of  the  board 
upon  which  an  assessment  must  rest  are  not  also  void,  a 
valid  re-assessment  may  be  made,  by  which  the  objection- 
able matters  or  grounds  which  resulted  in  rendering  the 
first  assessment  invalid  may  be  avoided.  Consequently, 
while  an  invalid  assessment  may  be  set  aside,  or  its  enforce- 
ment defeated,  still  the  court,  under  its  judgment,  in  so 
doing,  would  not  be  authorized  thereby  to  impose  or  destroy 
the  lien  arising  out  of  a  subsequent  re-assessment;  and  such 
lien,  as  previously  stated,  would  attach  to  the  property  as 
of  the  date  when  the  improvement  in  question  was  ordered 
to  be  made.  Balfe  v.  Johnson,  40  Ind.  235 ;  Ball  v.  Bcdfe, 
41  Ind.  221 ;  Reeves  v.  Grottendick,  131  Ind.  107 ;  Sands  v. 
Hatfield,  7  Ind.  App.  357;  Becker  v.  Baltimore,  etc.,  B. 
Co.,  17  Ind.  App.  324;  Watson  on  Stat.  Liens,  §1224. 

We  have  examined  and  fully  considered  all  of  the  ques- 
tions discussed  by  appellant's  learned  counsel,  but  discover 
nothing  in  the  record  to  justify  a  reversal.  The  judgment 
is  therefore  affirmed.  All  concur,  except  *  Baker,  J.,  not 
participating. 


O'Brien  v.  Louer  et  al. 

[No.  19,206.    Filed  November  28,  1901.    Rehearing  denied  Maroh 

U,  1902.] 

MuNioiPAL  Corporations. —^Zterorfwn  of  BuUding  WUhin  Fire  Limita. 
— Injynction.'-ln  a  suit  by  a  property  owner  to  enjoin  another  from 
Ttn>.iriTi£r  certain  changes  in  a  frame  bnilding  on  the  groundB  that 
the  proposed  alterations  were  abont  to  be  made  in  contravention 
of  an  ordinance  defining  the  fire  limits,  and  ixrescribing  the  char- 
acter of  buildings  permissible  therein,  and  of  another  ordinance 
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leqniring  a  permit  from  the  oity*  the  facts  showed  that  the  building 
was  oonstmcted  before  the  ordinaiioe  was  adopted ;  the  ordinance 
f orbade»  within  the  fire  limits,  the  erection  of  frame  bnildings,  the 
restoration  of  frame  bnildings  that  had  been  damaged  to  the 
amount  of  fifty  per  cent.,  and  the  repair  of  anj  building  with 
materials  or  in  a  manner  that  would  make  it  more  susceptible 
to  fire;  that  defendant's  building  had  not  been  damaged  and  that 
the  materials  and  the  plans  to  be  used  in  the  proposed  alterations 
would  not  increase  the  hazard  from  fire;  that  defendant  applied 
to  the  city  clerk,  but  he  refused  to  issue  a  permit  because  the 
council  had  directed  him  to  do  so.  Held,  that  plaintiff  was  not 
entitled  to  an  injunction. 

From  Madison  Circuit  Conrt;  J.  F.  JUcClure,  Judge. 

Action  by  Patrick  O'Brien  against  Adolph  Loner  and 
others  to  enjoin  defendants  from  making  certain  changes 
in  a  frame  building  situated  within  the  fire  limits  of  the 
city  of  Elwood.  From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed.  »    ' 

a  M.  Greenlee^  B.  -ft.  CaH,  W.  S.  Dtt en  and  L.  W. 
MeUette^  for  appellant. 

71  Bogota  A.  EUison  and  C.  K.  Bogota  for  appellees. 

Bakeb,  J. — ^Appellant  imsuccessftdly  sought  to  enjoin 
appellees  from  making  certain  changes  in  a  frame  building 
in  Elwood.  The  grounds  of  complaint  were  that  the  in- 
tended alterations  were  about  to  be  made  in  contravention 
of  two  ordinances, — one  defining  the  fire  limits  an(J  pre- 
scribing the  character  of  buildings  permissible  therein ;  the 
other  requiring  the  city^s  permit  for  erecting,  altering,  or 
repairing  any  building, — and  that  appellees'  building,  as 
proposed  to  be  altered,  would  constitute  a  nuisance.  With 
respect  to  each  ground,  appellant  alleged  that  he  would  sua- 
tain  damages  special  to  himself,  and  different  from  those 
of  the  general  public,  by  reason  of  his  owning  an  adjoining 
building.  Appellant  assigns  that  the  court  erred  in  its  con- 
clusions of  law  on  the  facts  specially  found,  and  in  over- 
ruling motions  for  a  venire  de  novo  and  for  a  new  trial. 

The  finding  shows  that  appellees'  building  was  erected 
before  any  ordinance  respecting  fire  limits  was  adopted. 
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It  was  frame,  two  stories  high,  thirty-eight  feet  wide,  fifty- 
five  feet  long,  located  at  the  comer  of  two  streets.  The  first 
story  was  divided  into  rooms  tised  for  stores;  the  second, 
for  oflBlces.  Shortly  before  this  suit  was  begun  the  owner 
leased  the  entire  first  story  for  use  as  a  clothing  store.  The 
proposed  alterations  were  intended  to  fit  the  first  story  for 
that  purpose.  The  front,  which  was  composed  of  straight 
glass  store-fronts,  was  to  be  altered  so  that  the  middle  third 
of  the  frontage  would  be  set  in  the  form  of  an  alcove  or 
vestibule  entrance.  The  side,  which  was  made  up  of  doors, 
windows,  and  frame  siding,  was  to  be  changed  to  solidly 
framed  plate  glass  for  the  greater  part  of  its  lengtL  Inside 
frame  partitions  were  to  be  removed.  In  other  respects, 
outside  of  ordinary  repairs,  papering,  and  painting,  the 
building  was  to  be  left  unchanged.  At  the  time  of  the  pro- 
posed alterations,  the  building  was  within  the  fire  limits. 
This  ordinance  forbade,  within  the  fire  limits,  the  erection 
of  frame  buildings,  the  restoration  of  frame  buildings  that 
had  been  damaged  to  the  amoimt  of  fifty  per  cent.,  and  the 
repair  of  any  building  with  materials  or  in  a  manner  that 
would  make  it  more  susceptible  to  fire.  Appellees'  building 
had  not  been  damaged.  The  materials  and  the  plans  to  be 
used  in  the  proposed  alterations  would  not  increase  the  haz- 
ard from  fire.  The  ordinance  requiring  permits  was  in  f orca 
Appellees  applied  to  the  city  clerk,  but  he  refused  to  issue 
a  permit  because  the  common  council  had  directed  him  to  do 
so.  By  the  making  of  the  intended  alterations,  appellant 
would  in  no  wise  be  damaged.  On  these  facts,  the  court 
concluded  that  appellant  was  not  entitled  to  an  injunction. 

It  is  clear  that  appellees  were  not  threatening  to  do  any- 
thing in  violation  of  the  fire  limits  ordinance;  but,  if  they 
were,  appellant,  not  being  damaged,  would  have  no  standing 
simply  to  vindicate  the  ordinance.  First  Nat.  Bank  v. 
SarUs,  129  Ind.  201,  13  L.  E.  A.  481,  28  Am.  St.  185. 

Appellees  failed  to  procure  a  permit.  But,  under  the 
facts  found,  this  was  a  question  purely  between  the  city  and 
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appellees.  Appellant  was  not  concerned, — first,  because 
no  legal  ground  is  disclosed  for  refusing  the  permit;  and, 
further,  because  appellant  sustained  no  special  damages. 

The  finding  wholly  fails  to  support  the  charge  of  nui- 
sance.   The  conclusions  of  law  were  right. 

There  was  no  imcertainty  nor  ambiguity  in  the  finding. 
It  warranted  and  required  the  conclusions  of  law  and  the 
judgment  rendered.  The  motion  for  a  venire  de  novo  was 
properly  overruled. 

The  evidence  amply  sustains  the  finding.  The  court 
allowed  appellant  the  utmost  latitude  in  the  introduction 
of  evidence.  Appellant  complains  of  the  court's  refusal  to 
hear  evidence  and  make  a  finding  on  the  effect  of  the  exist- 
ence of  appellees'  building  upon  the  value  of  appellant's 
property.  He  apparently  entertained  the  mistaken  idea 
that  he  could  force  appellees,  because  their  building  is  now 
within  the  fire  limits,  to  let  it  go  to  rack  and  ruin.  The 
ordinance  in  question  is  not  susceptible  of  such  a  construc- 
tion, and  therefore  it  is  unnecessary  to  decide  appellees' 
contention  that  the  ordinance,  so  construed,  would  be  un- 
constitutional. 

Some  questions  on  the  admission  and  exclusion  of  evi- 
dence are  stated,  without  argument.  They  do  not  touch  the 
essential  and  controlling  elements  in  the  case.  There  was 
no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 


Kent  et  al.  v.  Sigler  et  al. 

[No.  19,636.    Filed  January  17,  1901.    Rehearing  denied  March  18, 

1902.] 

Counties.— jRcZoccrfion  of  County  Seat.— Newton  County.— The  act  of 
1899  for  the  relocation  of  the  coxinty  seat  of  Newton  county  (Acts 
1899,  p.  210)  provided  that  in  ease  an  election  for  the  relocation 
of  the  comity  seat  was  not  held  within  two  years  from  the  taking 
effect  of  the  act,  or  a  petition  filed  therefor  within  one  year,  it 
should  be  the  imperatiye  duty  of  the  board  of  commissioners, 
ux>on  x>etition,  to  erect  a  court-house  at  the  present  county  seat. 
To  a  petition  for  the  relocation  of  the  county  seat  an  answer  was 
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tied  alleging  that  the  petition  was  not  filed  or  presented  for  more 
than  a  year  after  the  taking  efFect  of  the  act»  and  that  at  snch 
time  a  new  oonrt-honse  had  been  ordered  erected  by  the  board  of 
commissioners  in  conformity  to  said  act.  Held,  that  the  only 
consequence  annexed  to  the  failure  to  Tote  ni>on  the  qnestion  of 
relocation  within  two  years,  or  to  file  a  petition  within  one  year 
from  the  taking  efFect  of  the  act,  is  that  the  board  may  be  com- 
pelled to  erect  a  oonrt-honse  at  the  present  connty  seat,  but 
should  the  court-house  be  ordered,  or  erected,  nothing  in  the  act 
would  preyent  the  board,  at  any  time,  from  ordering  an  election, 
upon  proper  petition,  for  the  relocation  of  the  county  seat. 

From  Newton  Circuit  Court ;  S.  P.  Thompson^  Judge. 

Petition  by  George  Sigler  and  others  for  the  relocation 
of  the  county  Beat  of  Newton  County.  Carrol  C.  Kent 
and  others  filed  answer,  and,  upon  such  answer  being 
held  insufficient  by  the  board  of  commissioners,  appealed 
to  the  circuit  court.  The  court  sustained  a  demurrer  to 
the  answer  and  rendered  judgment  thereon,  and  defend- 
ants appeal.    Affirmed. 

E.  P.  Hammmdj  W.  V.  Stuart,  D.  W.  Simms,  F.  A. 
Comparetj  J.  Higgins  and  T.  B.  Cunningham^  for  appel- 
lants. 

E.  B.  Sellers  and  W.  E.  Uhl,  for  appellees. 

DawLiNG,  J. — The  appellees  filed  with  the  auditor  of 
Newton  county  their  petition  to  the  board  of  commissioners, 
under  the  act  of  March  2,  1899  (Acts  1899,  p.  210),  for 
the  relocation  of  the  county  seat  of  said  county  at  Goodland. 
The  appellants  appeared  to  the  petition,  and  filed  their  an- 
swer. The  board  held  the  answer  insufficient,  and,  after 
finding  that  the  petition  was  signed  by  the  requisite  num- 
ber of  legal  voters  and  freeholders  of  the  county,  and  that 
a  bond  had  been  filed  as  required  by  the  statute,  ordered 
an  election  to  be  held  on  January  30,  1901,  to  determine 
whether  the  county  seat  should  be  relocated  at  Goodland. 
From  this  order  the  defendants  below  appealed  to  the  New- 
ton Circuit  Court  An  amended  answer  was  filed,  showing 
that  two  unsuccessftd  efforts  had  been  made  imder  the  stat- 
ute to  relocate  the  county  seat;  that  on  October  1,  1900,  no 
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petition  for  a  relocation  of  the  county  seat  being  pending, 
the  appellants,  some  558  in  number,  and  having  the  statu- 
tory qualifications  therefor,  filed  with  the  auditor,  and  pre- 
sented to  the  board,  their  petition  for  the  erection  of  a 
oourt-house  at  Kentland,  the  established  county  seat;  that 
said  board  caused  the  said  petition  to  be  entered  upon  its 
records,  and,  after  hearing  the  evidence,  found  that  it  was 
properly  signed ;  that  the  board  adjourned  its  further  pro- 
ceedings upon  the  said  petition  until  October  6,  1900 ;  that 
on  said  last  named  day  the  board  ordered  that  the  petition 
be  granted,  and  that  a  court-house,  etc.,  be  erected  at  Kent- 
land  at  a  cost  not  exceeding  $10,000,  and  that  the  auditor 
advertise  for  plans  and  specifications  for  said  building; 
that  said  sum  of  $10,000  was  less  than  eight-tenths  of  one 
per  cent,  of  all  the  taxable  property  of  the  county ;  that  the 
auditor  advertised  for  plans  and  specifications. as  the  stat- 
ute required ;  that  the  plans  and  specifications  were  filed  in 
the  office  of  the  auditor  November  3,  1900;  and  that  due 
proof  of  such  notice  was  filed  with  the  board,  which  there- 
upon, of  its  own  motion,  continued  the  further  considera- 
tion of  said  matter  until  its  December  session,  1900.  The 
amended  answer  further  averred  that  the  petition  of  the 
appellees  for  an  election  to  relocate  the  county  seat  at  Good- 
land  was  filed  with  the  county  auditor  at  9  o'clock  a.  m.  of 
October  6, 1900,  and  was  presented  to  the  board  on  Novem- 
ber 5,  1900,  at  10  o'clock  a.  m.,  but  was  not  acted  upon  by 
the  board  until  all  of  the  proceedings  aforesaid  for  the  erec- 
tion of  a  court-house  at  Kentland  were  had  and  entered  of 
record ;  and  that  said  petition  for  such  relocation  was  not 
filed  or  presented  for  more  than  one  year  after  the  taking 
effect  of  the  act  of  March  2,  1899.  The  answer  ends  with 
the  allegation  that  the  said  petition  for  the  relocation  of  the 
county  seat  at  Goodland  was  presented  too  late  for  lawful 
action  thereupon  by  the  board.  A  demurrer  to  the  answer 
was  sustained  by  the  court,  and  judgment  was  entered 
thereon.    The  errors  assigned  question  the  sufficiency  of  the 
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petition  for  the  relocation  of  the  county  seat  at  Qoodland, 
the  jurisdiction  of  the  board  to  act  upon  that  petition,  apd 
the  ruling  upon  the  demurrer  to  the  answer. 

Counsel  for  appellants  contend  that  by  §§4,  17,  and  18 
of  the  act  of  March  2,  1899,  all  petitions  for  relocating  the 
county  seat  were  required  to  be  filed  within  one  year,  and 
voted  upon  within  two  years,  after  the  taking  effect  of  the 
act;  and  that  at  the  expiration  of  that  time  the  petitioners 
for  the  erection  of  a  new  court-house  at  Kentland  had  the 
exclusive  right  to  be  heard.  Counsel  for  appellees  insist 
that  under  the  act  of  March  2,  1899,  petitions  for  the  relo- 
cation of  the  county  seat  of  Newton  county  may  be  filed  at 
any  time,  and  that  §§17  and  18  are  void,  because  in  conflict 
with  clause  10,  §22,  of  article  4  of  the  Constitution  of  the 
State,  which  prohibits  local  or  special  laws  regulating 
county  business.  Counsel  for  appellants  reply  that,  if  §§17 
and  18  are  unconstitutional,  the  whole  act  must  be  held 
void,  because  all  the  other  parts  of  the  act  are  dependent, 
conditional,  or  connected  with  §§17  and  18,  and  must  faU 
with  them. 

Upon  a  careful  reading  of  the  sections  of  the  act  which 
are  supposed  to  sustain  the  views  of  the  appellants,  we  find 
nothing  in  them  limiting  the  time  for  filing  petitions  for 
the  relocation  of  the  county  seat  of  Newton  county  to  one 
year  after  the  taking  effect  of  the  act  of  March  2,  1899. 
The  only  provision  bearing  upon  this  question  is  the  follow- 
ing: "§18.  In  case  an  election  for  the  relocation  of  the 
said  county  seat  as  hereinbefore  provided  for  is  not  held 
within  two  years  from  the  time  of  the  taking  effect  of  this 
act,  or  a  petition  filed  therefor  within  one  year,  it  shall  be 
the  imperative  duty  of  the  board  of  commissioners  of  said 
county  upon  the  presentation  of  a  petition  of  500  legal 
voters,  200  of  whom  shall  be  freeholders  of  said  county, 
praying  for  the  erection  of  a  court-house,  to  order  the  erec- 
tion of  a  proper  and  suitable  court-house  at  the  present 
county  seat.*' 
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The  only  consequence  annexed  to  a  failure  to  vote  upon 
t^e  question  of  relocation  within  two  years,  or  to  file  a  peti- 
tion within  one  year,  from  the  time  of  the  taking  effect  of 
the  act  is  that  the  board  may  in  that  case  be  compelled  to 
erect  a  court-house  at  Kentland,  the  present  county  seat 
Should  such  new  court-house  be  ordered,  or  even  erected, 
nothing  in  the  act  would  prevent  the  board  at  any  time  from 
ordering  an  election,  upon  proper  petition,  for  the  reloca- 
tion of  the  county  seat.  •  An:  order  for  the  erection  of  a 
court-house  does  not  make  Kentland  the  permanent  county 
seat  of  Newton  county.  No  objection  to  the  suflBciency  of 
the  petition  for  the  relocation  of  the  county  seat  at  Gtood- 
land  has  been  pointed  out,  except  that  it  was  not  filed  in 
time.  For  the  reasons  above  stated,  this  objection  cannot 
prevail. 

A  decision  upon  the  question  of  the  constitutionality  of 
§§17  and  18  is  not  necessary  to  the  determination  of  this 
case,  and  therefore  that  question  will  not  be  considered. 
Neither  do  we  intimate  an  opinion  upon  any  constitutional 
objection  which  may  be  taken  to  any  other  section  or  pro- 
vision of  the  said  act. 

Upon  the  questions  presented  and  discussed  we  find  no 
error  in  the  record.    The  judgment  therefore  is  affirmed. 


O'Bbien  et  al.  t;.  Central  Ibon  and  Steel 
Company  et  al, 

[No.  19,792.    Filed  Maioh  18,  1902.] 

NuiSANOB.— Z^mogrca. — Public  Nmaance.—The  erection  and  mainte- 
nance of  a  permanent  bnilding  aoross  a  public  street,  thereby 
closing  it  against  trayelers,  constitutes  a  imblio  nuisance,  subjeofc 
to  indictment  and  abatement  by  the  State;  but  an  individual  has 
no  right  of  action  to  reooTer  damages  from  the  author  of  such 
nuisance  unless  he  is  able  to  show  that  he  has  sustained  some 
particular  or  i)eouliar  injury,  differing  in  kind,  and  not  com- 
nion  to  the  general  public,    pp.  ^20,  eBl. 

Same. — Damages, — Action. — ^In  an  action  for  damages  for  the  obstmo- 
tion  of  a  street  upon  wliich  their  property  abuts,  plaintiffs  allege 
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that  when  they  pniohased  and  first  oconpied  said  lot  the  street 
was  a  legnlarly  platted,  dedicated,  improved  and  traveled  street, 
and  constituted  the  only  way,  and  was  exolnsively  used  by  the 
plaintiffs  in  going  from,  and  returning  to  their  home;  that  de- 
fendants constracted,  and  still  maintains,  a  i>6nnanent  building 
on  and  across  said  street,  thereby  completely  obstructing  the 
street,  and  preventing  travel  thereon;  that  the  obstroction  is  16- 
cated  between  plaintiffs'  residence  and  the  business  portion  of 
the  city,  and  there  is  no  cross  street  or  outlet  between  the  obstruc- 
tion and  plaintiffs'  property,  and  plaintiffs'  egress  and  ingress  to 
and  from  their  pro];>erty  is  wholly  cut  off.  Held,  that  the  com- 
plaint shows  that  the  injury  suffered  by  plaintiffs  by  reason  of 
such  obstruction  is  x>^tLliar  to  themselves,  and  different  from 
that  suffered  by  the  other  residents  of  the  community,  and  states 
a  cause  of  action,    pp,  SSl-ifS4,. 

From  Clay  Circuit  Court;  S.  M.  Mc Gregory  Judge. 

Action  by  Catherine  O'Brien  and  others  against  the 
Central  Iron  and  Steel  Company  and  others  for  damages 
for  the  obstruction  of  a  street.  From  a  judgment  for 
defendants,  plaintiffs  appeal.    Reversed, 

E.  8.  Holliday  and  F.  A.  Homer ^  for  appellants. 
Q.  A.  Knightj  for  appellees. 

TTADLEYy  J. — This  case  comes  to  us  from  the  Appellate 
Court  under  §15  of  the  act  concerning  appeals,  approved 
March  12,  1901,  Acts  1901,  p.  569. 

Appellants  prosecute  the  action  to  recover  of  appellees 
damages  for  the  obstruction  of  a  street  upon  which  their 
property  abuts.  Judgment  against  appellants  upon  de- 
murrer to  the  complaint.  The  sufficiency  of  the  complaint 
is  therefore  the  only  question  presented. 

In  substance,  it  is  averred  in  the  complaint  that  the 
plaintiffs  owned  a  house  and  lot  abutting  on  Church  street, 
in  the  city  of  Brazil,  which  they  now,  and  have  for  many 
years,  occupied  as  a  residence;  that  when  they  purchased 
and  first  occupied  said  lot,  which  was  before  the  grievances 
complained  of.  Church  street  was  a  regularly  platted,  dedi- 
cated, improved,  and  traveled  street,  and  constituted  the 
only  way,  and  was  exclusively  used  by  the  plaintiffs  in 
going  from,  and  returning  to,  their  home,  and  that  in  pur- 
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chasing  said  real  estate  they  took  into  consideration  its 
location  on  said  street,  which  gave  them  convenient  access 
to  all  parts  of  the  city,  and  particularly  to  that  part  of  the 
city  lying  east  of  their  residence,  where  the  business  of  the 
city  is  principally  carried  on;  that  in  1899  the  defendants 
constructed,  and  still  maintain,  a  permanent  building  on, 
over,  and  across  said  street,  thereby  completely  obstructing 
the  street,  and  preventing  travel  thereon ;  that  said  obstruc- 
tion is  located  about  200  feet  east  of  the  plaintiffs*  said  resi- 
dence, and  between  said  residence  and  the  business  portion 
of  the  city ;  that  there  is  no  cross  street^  or  other  outlet^  be- 
tween said  obstruction  and  the  plaintiffs'  said  property,  and 
plaintiffs'  egress  and  ingress  to  and  from  their  property  to 
the  east  is  wholly  barred,  cut  off,  and  destroyed;  that  by 
reason  of  the  obstruction  plaintiffs  are  put  to  great  trouble 
and  inconvenience  in  getting  to  and  from  their  property, 
and  their  property  has  been  thereby  greatly  diminished  in 
value;  that  their  property  immediately  before  the  obstruc- 
tion was  of  the  value  of  $1,200 ;  that  by  reason  of  the  ob- 
struction of  the  street  as  aforesaid  their  property  became 
and  is  worth  not  exceeding  $600 ;  and  that  said  depreciation 
was  caused  wholly  by  the  wrongful  act  of  the  defendants  in 
obstructing  said  street. 

Appellees  contend  that  the  injury  of  appellants,  exhibited 
by  the  complaint,  is  different  only  in  degree  from  the  injury 
suffered  by  the  commimity  at  large,  and  hence  no  action  for 
the  recovery  of  damages  will  lie.  On  the  other  hand  ap- 
pellants contend  that  the  injury  complained  of  is  private 
and  special,  and  different  in  kind  from  the  public  injury, 
and  that  damages  are  recoverable  therefor  as  for  any  other 
private  wrong.  This  particular  controversy  is  the  question 
for  decision. 

The  erection  and  maintenance  of  a  permanent  building 
across  a  public  street,  thereby  closing  it  against  travelers, 
constitutes  a  public  nuisance,  subject  to  indictment  and 
abatement  by  the  State.     City  of  Valparaiso  v.  Bozarth, 
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153  Ind.  536,  47  L,  R.  A.  487,  and  cases  cited  on  page  538. 
But  the  individual  has  no  right  of  action  to  recover  dam- 
ages from  the  author  of  such  puhlic  nuisance,  unless  he  is 
able  to  show  that  he  had  sustained  some  particular  or 
peculiar  injuiy,  differing  in  kind,  and  not  common  to  the 
general  public.  Martin  v.  Marks,  154  Ind.  549,  555.  This 
doctrine  springs  from  the  principle  that  the  law  affords  no 
private  remedy  for  anything  but  a  private  'wrong;  that  the 
damages  resulting  from  a  common,  or  public,  nuisance, 
such  as  affects  all  the  public  in  the  same  way,  though  per- 
haps in  different  degrees,  is  of  a  nature  to  be  impossible  of 
apportionment  among  the  injured  public,  and  therefore  the 
only  action  maintainable  is  by  the  State.  3  Blackstone's 
Com.,  p.  219;  Fossian  v.  Landry,  123  Ind.  136,  140; 
Dantzer  v.  Indianapolis  Union  E.  Co.,  141  Ind.  604,  610, 
34  L.  R.  A.  769,  50  Am.  St.  343 ;  Manufacturers'  Oas,  etc., 
Co.  V.  Indiana  Oas,  etc.,  Co.,  155  Ind.  566. 

The  inquiry  therefore  is,  does  the  complaint  show  that, 
by  reason  of  the  obstruction  placed  in  Church  street  by  the 
appellees,  appellants  have  suffered  an  injury  peculiar  to 
Aemselvea,  and  of  a  kind  different  from  that  suffered  by 
the  other  residents  of  the  community?  The  complaint 
alleges  that  when  appellants  purchased  their  property,  and 
took  up  their  residence  therein.  Church  street,  upon  which 
it  abuts,  was  a  regularly  platted,  dedicated,  improved,  and 
traveled  street,  and  furnished  them  the  only  means  of  going 
to  and  from  their  residence. 

Under  our  law,  when  land  is  platted  into  lots,  streets, 
and  alleys,  and  recorded,  the  act  is  accepted  as  a  dedication 
by  the  owner  to  the  public  of  a  continuing  right  to  travel 
such  streets  and  alleys,  and  a  conveyance  of  a  lot  abutting 
on  such  a  street  carries  with  it  not  only  the  fee  in  the  soil 
to  the  center  of  the  street,  but  also  the  right  to  use  such 
street,  as  dedicated,  in  perpetuity,  for  thd  purpose  of  egress 
and  ingress  to  the  premises.    And,  so  far  as  such  street  is 

^  necessary  to  a  free  and  convenient  way  for  travel  to  and 

I 
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from  the  lot,  the  right  of  the  lot  owner  to  use  it  for  that  pur- 
poee  is  appurtenant  to  his  premises,  is  essential  to  its  enjoy- 
ment, and  is  as  inviolable  as  his  right  to  the  use  of  the  prop- 
erty itself.  In  this  respect  the  abutter's  right  is  distinct, 
and  altogether  diflFerent,  from  the  rights  of  the  general  pub- 
lic in  the  street.  The  abutter  has  a  right,  in  common  with 
the  community,  to  use  the  street  from  end  to  end  for  the 
purpose  of  passage ;  but,  in  addition  to  this  common  right, 
he  has  an  individual  property  right,  appendant  to  his  prem- 
ises, in  that  part  of  the  street  which  is  necessary  to  free  and 
convenient  egress  and  ingress  to  his  property.  That  this 
latter  right  is  private  and  personal  and  unshared  by  the 
conmiimily,  and  cannot  be  taken  away,  or  materially  inter^ 
fered  with,  without  the  wrong-doer  being  answerable  in 
damages,  has  been  many  times  declared  by  this  court. 
Haynes  v.  Thomas,  7  Ind.  38 ;  Pettis  v.  Johnson,  56  Ind. 
139 ;  Ross  v.  Thompson,  78  Ind.  90 ;  Cummings  v.  City  of 
Seymour,  79  Ind.  491,  501,  41  Am.  Rep.  618;  Indiana, 
etc.,  B.  Co.  V.  Eberle,  110  Ind.  542,  546,  59  Am.  Rep.  225; 
Chicago,  etc.,  R.  Co.  v.  Eisert,  127  Ind.  156 ;  Decker  v. 
EvansvUle,  etc.,  B.  Co.,  133  Ind.  493 ;  Pittsburgh,  etc.,  B. 
Co.  v.  Noftsger,  148  Ind.  101 ;  Martin  v.  Marks,  154  Ind. 
549,  555.  See,  also,  Pennsylvania  Co.  v.  Stanley,  10  Ind. 
App.  421. 

In  the  Haynes  case,  supra,  it  is  said :  "These  decisions 
establish  the  principle,  that  besides  the  right  of  way  which 
the  public  has  of  passage  over  a  street  in  a  town  or  city, 
there  is  a  private  right  which  passes  to  the  purchaser  of  a 
lot  upon  the  street,  and  as  appurtenant  to  it,  which  he  holds 
by  implied  covenant  that  the  street  in  front  of  his  lot  shall 
forever  be  kept  open  to  its  full  width.^^ 

In  the  Eberle  case,  supra,  Mitchell,  J.,  for  the  court 
says:  ^^Whatever  may  be  the  rule  of  decision  elsewhere, 
nothing  is  better  settled  in  this  State,  than  that  the  owners 
of  lots  abutting  on  a  street  may  have  a  peculiar  and  distinct 
interest  in  the  easement  in  the  street  in  front  of  their  lots. 
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This  interest  includes  the  ri^t  to  have  the  street  kept  open 
and  free  from  any  obstruction  which  prevents  or  materially 
interferes  with  the  ordinary  means  of  ingress  to  and  egress 
from  the  lots.  It  is  distinguished  from  the  interest  of  the 
general  public,  in  that  it  becomes  a  right  appendant,  and 
legally  adhering  to  the  contiguous  grounds  and  the  improve- 
ments thereon  as  the  owner  may  have  adapted  them  to  the 
street.  To  the  extent  that  the  street  is  a  necessary  and  con- 
venient means  of  access  to  the  lot,  it  is  as  much  a  valuable 
property  right  as  the  lot  itself.  *  *  *  Nor  can  the 
street  be  invaded  so  as  to  inflict  special  and  peculiar  dam- 
age or  injury  upon  the  adjacent  lot-owner^s  property  with- 
out rendering  the  wrong-doer  liable  for  such  damages." 

This  complaint  alleges  that  the  defendants  have  erected  a 
permanent  building  across  Church  street  about  200  feet  east 
of  the  plaintiffs'  residence,  thereby  effectually  barring  all 
passage  in  that  direction,  and  have  thus  cut  off  the  plaintiffs 
frcmi  their  usual  and  only  way  of  direct  travel,  to  and  from 
the  east,  and  business  portion  of  the  city,  and  have  thus 
imposed  upon  them  great  trouble  and  inconvenience  in  get- 
ting to  and  from  their  property,  by  i-eason  whereof  their 
property  has  been  depreciated  in  value  from  $1,200  to  $600. 
These  facts  show  that  the  wrongful  act  of  appellees  has  not 
only  deprived  appellants  of  their  common  right  to  use  a 
regularly  dedicated,  improved,  and  traveled  street  in  front 
of  their  property,  but  it  has  placed  that  property  in  a  ci^ 
de  sac,  with  the  base  in  the  direction  of  the  business  and 
most  frequented  part  of  the  city,  thus  making  it  necessary 
in  going  to  market,  or  to  the  eastern  part  of  the  town,  to 
travel  ili  the  opposite  direction  to  the  first  cross  street. 

If  appellees  may  close  this  street  on  the  east  within  the 
same  square,  without  special  injury  to  appellants,  why  may 
they  not  also  close  it  on  the  west  within  the  same  square, 
and  completely  fence  appellants  in  and  render  valueless 
their  property  without  special  injury  ?  Surely  the  injury 
would  be  the  same  in  kind.    In  such  case  it  seems  absurd 
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to  say  that  the  injury  sustained  by  appellants  in  their  prop- 
erty rights  would  be  the  same,  but  only  greater  in  d^ree, 
as  that  sustained  by  the  community  in  general.  We  have  a 
class  of  cases  which  hold  that  when  an  obstruction  does  not 
exclude  the  abutter  from  ingress  and  egress,  but  only  im- 
poses upon  him  in  common  with  other  travelers  that  incon- 
venience which  results  from  a  more  circuitous  way,  his  in- 
jury is  in  common,  for  which  there  can  be  no  recovery ;  as, 
for  instance,  if  the  obstruction  in  this  case  had  been  placed 
east  pf  an  intersecting  cross  street,  then  it  could  not  be  said 
that  appellants  were  excluded  from  approaching  or  leaving 
their  premises  in  any  direction  originally  afforded  by  the 
street. 

That  there  may  be  others  affected  in  a  similar  manner  to 
appellants  does  not  affect  the  question.  Martin  v.  Marks, 
154  Ind.  549,  560.  In  such  cases  an  action  for  damages  is 
maintainable  by  a  person,  or  any  number  of  persons,  who 
are  able  to  show  that  they  have  sustained  special  and 
peculiar  damage  different  in  kind  from  that  sustained  by 
the  public  in  general.  We  think  the  complaint  states  a 
cause  of  action.  ' 

Judgment  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer  to  the  complaintw 


Bbown  bt  al.  v.  Sullivan  et  al. 

[Na  10,848.    FUed  March  10, 1002.] 

AfPBAL  AND  Bbbob.— Focotum  J[j9peaZ.---Parf£M.---I>£niiiMaZ.--In  Older 
_  to  give  the  Supreme  Oonrt  Jurisdiction  of  an  appeal  taken  in 

^nJ^l  vacation,  all  ooparties  to  the  judgment,  with  appellants,-  should 

be  made  co-appellants,  or  the  appeal  will  be  dismissed. 

From  Madison  Superior  Court;  H.  C.  Byatiy  Judge. 

From  a  judgment  in  favor  of  Martha  J.  Sullivan  and 
others  establishing  a  drain  the  remonstrators,  Levi  P. 
Brown  and  others,  appeal.    Appeal  dismissed. 

T.  Bagotf  A.  Ellison  and  C.  K.  Bogota  for  appellants. 
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W.  A.  KitHnger,  E.  D.  Beardon  and  W.  S.  Diverij  for 
appellees. 

Monks,  J. — This  was  a  drainage  proceeding  eommenced 
in  the  Madison  Circuit  Court  by  Martha  J.  Sullivan  and 
others.  After  the  report  of  the  drainage  commissioners 
was  filed,  an  agreement  was  made  between  all  the  parties^ 
which  was  approved  and  ratified  by  the  court  and  adopted 
as  its  finding,  and  the  report  of  the  drainage  conmiissioners 
set  aside,  and  the  matter  referred  to  new  commissioners  for 
report  Afterwards,  a  report  was  filed  by  said  commission- 
ers, and  notice  to  the  new  parties  made  by  said  report  was 
ordered  and  given.  A  part  of  the  new  parties  brought  in 
'  by  the  said  last  report  filed  remonstrances.  The  venue  of 
said  cause  was  then  changed  to  the  court  below.  The  cause 
was  tried'  by  the  court,  and  judgment  rendered  establishing 
said  proposed  work,  and  approving  the  assessments,  dam- 
ages, and  benefits  stated  in  the  report  of  the  drainage  com- 
missioners as  the  same  were  modified  by  the  court.  From 
this  judgment  appellants,  being  only  a  part  of  the  coparties 
thereto,  appeal 

Appellees  move  to  dismiss  the  appeal  for  the  reason  that 
all  the  parties  to  the  judgment  appealed  from,  who  are 
necessary  parties  appellant,  have  not  been  made  appellants 
in  this  court 

It  is  settled  law  in  this  State  that,  to  give  this  court  juris- 
diction of  this  appeal,  the  same  being  a  vacation  and  not  a 
term  appeal,  appellants  should  have  made  all  their  co- 
parties  to  the  judgment  appealed  from  co-appellants  with 
them  in  this  court,  and  served  notice  of  the  appeal  upon 
such  coparties,  as  required  by  §647  Bums  1901,  §635  Hor- 
ner 1901 ;  Smith  v.  Fairfield,  157  Ind.  491,  and  cases 
cited;  Owen  v.  DresbacJc,  154  Ind.  392,  394,  and  cases 
cited;  McKee  v.  Root,  153  Ind.  314,  and  cases  cited;  Mid- 
land B.  Co.  V.  St.  Clair,  144  Ind.  363,  367,  and  cases  cited. 

Elizabeth  SommerviUe,  Job  Dean,  and  the  DePauw 
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Plate  Glass  Company  were  among  those  who  filed  remon- 
strances after  the  last  report  of  the  drainage  conmiissioners. 
At  the  trial  of  said  cause  the  court  found  in  favor  of  the 
petitioners,  and  against  the  said  Sonmierville,  Dean,  and 
DePauw  Plate  Glass  Company,  as  well  as  against  Levi  P. 
Brown  and  some  other  remonstrants,  on  their  remon- 
strances, and  rendered  judgment  accordingly.  Under  the 
well-settled  rule,  said  Sommerville,  Dean,  DePauw  Plate 
Glass  Company,  and  all  other  coparties  to  the  judgment 
with  appellants,  should  have  been  made  co-appellants  in 
this  court  This  not  having  been  done,  this  court  has  no 
jurisdiction  to  determine  this  appeal  upon  its  merits. 
Smith  V.  Fairfield,  157  Ind.  491,  and  cases  cited;  Denke- 
Walter  v.  Loeper,  142  Ind.  657 ;  North  v.  Dwvisson,  157 
Ind.  610. 

Appellees'  motion  to  dismiss  the  appeal  is  therefore  sus- 
tained. 

Appeal  dismissed. 


Carnahan  et  al.  t;.  Campbell,  Receiver. 

^^  ^  [No.  19,281.    Filed  Maioh  20,  1902.] 

OonPOlunom.—AcHon  on  Stock  Subacriptions.'-AbcaemenL'^A  ploa  in 
abatement,  in  an  action  by  a  receiver  of  an  insolvent  corporation 
to  collect  unpaid  stock  subscriptions,  that  all  defendants  except 
one  reside  in  other  oonnties  than  that  in  which  the  suit  is  pend- 
ing, and  that  the  company  has  its  home  office  in  another  ooonty, 
is  without  merit,    p.  ffl, 

Saub. — Byibwripion  in  Accordance  with  Separate  Contract, — Action  to  Col- 
lect.— Complaint.—lJx  an  action  by  the  receiver  of  an  insolvent  oor^ 
poration  to  collect  stock  subscriptions  made  in  acoordanoe  with 
another  contract,  the  action  is  founded  upon  the  latter  instrument 
which  must,  by  exhibit  or  otherwise,  be  made  part  of  the  com- 
plaint,   pp.  2fS7~i^0, 

Saub. —D^mgu^nt  S^tb9criptiaM.---Waiver  of  Right  to  CoUect.-^The  mle 
of  law,  thai  the  general  creditors  of  an  insolvent  corporation  may 
compel  delinquent  stockholders  to  pay  in  the  -pax  value  of  their 
stock  subscriptions,  does  not  apply  to  a  creditor  who  has  by  con* 
tract  waived  his  right  to  collect  from  stockholders  a  debt  that  the 
corporation  fails  to  pay.    p.  fSf. 
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OoBPORATiOKS.— Stocib  Subacriptions, — ColkUeral  Agreement,^'WhBte  a 
corporation  pnrohased  realty  from  a  atockholder  under  an  agiee- 
xoent  between  the  latter  and  the  other  stockholders  that  thej  were 
not  to  be  personally  liable,  soch  stockholder  cannot  assert,  on 
the  company's  default,  liability  against  the  other  stockholders, 
though  the  purchase-money  notes  contained  an  nnqoalified  promise 
to  pay.    pp,  fSa-fSS. 

Saxb.— «Stocib  Sub9mpthn8.--~Collateral  Affreement.StUs  and  NoUs.-~ 
'Where  a  corporation  pnrchases  realty  from  a  stockholder  nnder 
an  agreement  between  such  stockholder  and  the  other  stockhold- 
ers that  they  are  not  to  be  personally  liable,  and  the  only  indebt- 
edness is  for  the  purchase  price,  in  an  action  by  a  receiver  to 
xecovBT  against  delinquent  stockholders,  it  is  immaterial  that  the 
purchase-m<mey  notes  held  by  an  assignee  are  not  made  payable 
at  any  bank.    p.  fS6. 

From  Madison  Superior  Conrt;  H.  C.  JRyaUj  Judge. 

Action  by  Bartlett  H.  Campbell,  receiver  6f  the  Union 
Land  and  Improvement  Company,  against  James  B.  Car- 
naban  and  others,  to  recover  on  unpaid  stock  subscrip- 
tions. From  a  judgment  for  plaintiff,  defendants  appeal. 
Biversed. 

B.  W.  McBridCy  C.  S.  Benny,  J.  W.  LoveU  and  F.  E. 
HoUowayj  for  appellants. 

E.  B.  OoodykoontSj  G.  M.  BaUardy  B.  H.  Camphdl  and 
T.  J.  Study f  for  appellee. 

Gn-UBTT,  J. — The  appellee  commenced  this  suit  as  the 
receiver  of  an  insolvent  domestic  corporation.  The  pur- 
pose of  the  action  was  to  recover  upon  impaid  stock  sub- 
scriptions. Certain  of  the  appellants  filed  their  respective 
pleas  in  abatement,  alleging,  in  substance,  that  all  of  the 
defendants  except  one  lived  in  counties  of  this  State  other 
than  Madison,  and  that  the  corporation  had  its  home  office 
in  another  county.  The  court  below  sustained  demurrers 
addressed  to  each  of  these  pleas.  This  was  proper.  Herron 
▼.  Vance,  17  Ind.  695;xOainey  v.  OiUon,  149  Ind.  58. 

Subsequently  the  appellants  addressed  a  demurrer  to  the 
ocmplaint,  but  their  demurrer  was  overruled,  and  they  re- 
served an  exception.  Error  is  assigned  upon  this  ruling. 
The  complaint  alleges  the  character  of  said  corporation, 
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and  plaintiff's  appointment  as  receiver  thereof,  by  the  order 
of  said  court;  that  in  said  order  he  was  directed  to  collect 
and  pay  said  corporation's  debts ;  that  he  duly  qualified  aa 
such  receiver,  and  entered  upon  the  discharge  of  his  duties ; 
that  he  has  obtained  leave  of  court  to  bring  this  action; 
that  he  has  applied  all  of  the  corporate  assets,  except  the 
portion  of  the  obligations  therein  sued  on  remaining  unpaid, 
in  the  extinguishment  of  the  debts  of  said  corporation,  but 
that  there  still  remains  a  large  amount  of  its  indebtedness 
unpaid,  to  wit,  $10,000;  that  each  defendant  is  a  stock- 
holder in  said  corporation  to  the  extent  of  ten  shares,  which 
he  subscribed  for;  that  the  contract  of  subscription  exe- 
cuted* by  the  defendants  is  as  follows:  "April  25,  1893. 
We,  the  undersigned,  hereby  subscribe  for  the  number  of 
shares  of  capital  stock  of  the  Union  Land  and  Improvement 
Company  set  opposite  our  names,  each  of  said  shares  call- 
ing for  the  sum  of  $100.  We  further  agree  to  pay  for  the 
shares  of  stock  as  assessments  are  made  and  payments  called 
for  by  the  board  of  directors  of  said  company,  in  accord- 
ance with  a  contract  made  and  signed  April  10,  1893,  be- 
tween Jesse  C.  Heller  and  the  incorporators  of  said  com- 
pany"; that  each  defendant  paid  $105  upon  his  subscrip- 
tion, and  no  more;  that  there  remains  unpaid  upon  said 
subscriptions  the  sum  of  $8,950,  which  the  defendants  have 
failed  and  refused  to  pay,  and  that  it  will  take  all  of  said 
unpaid  subscriptions  and  more  to  pay  the  debts  of  said  cor- 
poration. The  objection  urged  to  this  complaint  is  that  the 
written  contract  of  April  10,  1893,  referred  to  in  the  stock 
subscription  contract,  is  not  set  out  in  the  body  of  the  com- 
plaint or  made  an  exhibit  thereto.  As  we  construe  the  com- 
plaint^ the  action  is  foimded  on  this  latter  instrument.  If 
the  language  of  said  contract  of  April  25, 1893,  did  not  fur- 
ther limit  the  promise  of  appellants  to  pay  their  respective 
subscriptions  than  to  make  them  payable  in  the  proportions 
and  at  the  times  fixed  by  the  board  of  directors,  we  should 
be  of  the  opinion  that  it  would  not  be  necessary  to  set  out 
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also  the  prior  contract,  because  it  is  the  law  that  when  a 
corporation  has  ceased  to  be  a  going  concern,  and  its  affairs 
are  in  process  of  liquidation,  through  the  medium  of  a  re- 
ceiver, the  court  will  treat  any  stock  liability  in  favor  of 
creditors  as  immediately  due.  1  Cook  on  Stock  and  Stock- 
holders, §108 ;  Taylor  on  Priv.  Corp.,  §543 ;  2  ThouL  Com. 
on  Law  of  Corp.,  §1703;  Boss-Meehan,  etc.,  Co.  v.. South- 
em,  etc.,  Co.,  72  Fed.  957 ;  Lewis  v.  Olenn,  84  Va.  947, 
975,  6  S.  E.  866 ;  Washington,  etc..  Bank  v.  Butchers,  etc.. 
Bank,  107  Mo.  133, 17  S.  W.  644,  28  Am.  St  405 ;  Thomp- 
son V.  Beno  Sowings  Bank,  19  Nev.  103,  7  Pac.  68,  3  Am. 
St.  797 ;  Thompson  v.  Beno  Sa/oings  Bank,  19.  Nev.  171,  7 
Pac.  870,  3  Am.  St.  881 ;  Thompson  v.  Beno  Savings  Bank, 
19  :Sev.  242,  9  Pac.  121,  3  Am.  St  883.  As  said  by  Mr. 
Morawetz  in  his  work  on  corporations:  "In  equity,  there- 
fore, the  shareholders  of  an  insolvent  corporation  are  held 
to  be  unconditionally  liable  to  its  creditors  to  contribute  the 
amoimt  of  capital  subscribed  by  them,  althou^  their  sub- 
scriptions were  conditional,  as  between  themselves  and  the 
company,  upon  a  regular  call  or  assessment  by  the  board 
of  directors."    2  Morawetz  on  Corporations,  §821. 

Our  conclusion,  however,  is  that  imder  the  language  of 
the  stock  subscription  contract  it  is  fairly  inferable  that  the 
contract  of  April  25,  1893,  did  relate  to  a  matter  other  than 
the  times  and  proportions  of  the  stock  payments.  The  ex- 
press promise  of  the  stockholders  to  pay  for  their  stock  was 
conditional  upon  payment  being  made  in  accordance  with 
the  contract  with  Heller.  To  quote  the  sentence,  treating 
the  words,  ^'as  assessments  are  made  and  payments  called 
for  by  the  board  of  directors  of  said  company",  elliptically, 
will  illustrate  our  thought  The  sentence  would  then  read : 
''We  further  agree  to  pay  for  the  shares  of  stock  in  accord- 
ance with  a  contract  made  and  signed  April  10,  1893,  be- 
tween Jesse  C.  Heller  and  the  incorporators  of  said  com- 
pany.'* We  attach  importance  to  the  fact  that  the  contract 
states  that  the  limitation  of  liabiliy  is  to  be  found  in  a  con- 
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tract  with  Heller,  whom  it  is  to  be  inferred  was  either  a 
promoter  or  a  stockholder.  If  the  limitation  was  merely 
upon  the  times  and  amounts  of  the  calls  to  be  made  by  the 
board  of  directors,  an  appropriate  place  to  have  made  such 
a  provision  would  have  been  in  the  articles  'of  associatioiL. 
This  court  held  in  Bent  v.  Underdown,  156  Ind.  516,  that 
a  provision  in  the  articles  of  a  corporation  expressly  limit- 
ing the  extent  of  the  stockholders'  liability  concluded  not 
only  the  corporation,  but  also  its  creditors,  and  as  we  think 
that  in  the  case  at  bar  the  inference  is  that  the  contract  that 
was  omitted  from  the  complaint  operated  to  modify,  to  some 
extent,  the. express  engagement  of  the  stockholders,  such 
prior  contract  should  have  been  made  a  part  of  the  com- 
plaint, to  tiie  end  that  the  court  might  have  construed  the 
contracts  together.  The  demurrer  to  the  complaint  should 
have  been  sustained.  See,  for  the  authorities  upon  the 
practice  question,  Wood,  etc.,  Co.  v.  Irons,  10  Ind.  App. 
454,  and  cases  there  cited.  Our  conclusion  that  the  com- 
plaint is  insufficient  must  lead  to  a  reversal  of  the  judgment. 
We  might,  therefore,  leave  all  further  questions  undeter- 
mined ;  but  as  it  is  evident,  from  an  inspection  of  the  record 
and  the  briefs  of  counsel,  that  the  most  important  questions 
in  the  case  arise  upon  a  demurrer  to  each  of  the  paragraphs 
of  answer,  other  than  the  general  denial,  we  think  that  the 
ends  of  justice  require  that  we  should  pass  upon  such  ques- 
tions. 

The  appellants  filed  seven  paragraphs  of  answer.  The 
first  was  a  general  denial.  The  other  answers  are  all  lon^, 
and  it  would  unduly  extend  this  opinion  to  attempt  to  give 
even  a  synopsis  of  each  of  them.  They  may,  however,  if 
some  minor  differences  are  disregarded,  be  classified,  and 
we  deem  it  proper  to  make  at  least  a  general  statement  of 
their  character  when  so  classified.  The  second,  third, 
fourth,  and  fifth  paragraphs  plead,  in  substance,  that  the 
Jesse  C.  Heller  referred  to  in  said  stock  subscription  con- 
tract was  also  a  subscriber  to  said  stock ;  that  the  agreement 
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Inferred  to  in  said  contract  as  having  been  made  April  10^ 
1893,  was  in  writing,  and,  as  it  is  set  out  in  said  answers, 
it  appears  that  it  was  in  substance  as  follows:  That  the 
fiigners  would  join  in  forming  the  corporation  referred  to  in 
the  complaint,  under  the  voluntary  association  act  of  In- 
diana, for  the  purpose  of  buying  and  selling  real  estate; 
that  when  said  corporation  was  formed  said  stockholders 
would  vote  for  the  corporation  to  purchase  of  said  Heller  a 
large  number  of  lots,  described  in  the  contract^  at  and  for 
the  sum  of  $10,000,  at  which  price  he  agreed  to  sell  said 
Teal  estate;  that  $1,000  of  said  purchase  price  was  to  be 
paid  down,  and  the  balance  was  to  be  paid  in  three  deferred 
payments,  with  interest,  the  same  to  be  evidenced  by  the 
notes  of  the  corporation,  and  secured  by  its  mortgage  upon 
the  real  estate.  This  contract,  as  set  out  in  the  answers  that 
plead  it,  purports  to  be  signed  by  the  appellants,  said  Heller 
and  others,  and  it  is  alleged  that  at  the  time  of  its  execu- 
tion and  as  a  part  of  said  agreement,  said  Heller  indorsed 
upon  it  the  following:  ^^'the  said  Jesse  C.  Heller  hereby 
accepts  the  foregoing  propoBition,  together  with  all  the 
terms  and  conditions  therein  contained,  and  agrees  that 
there  shall  be  no  personal  liability  against  any  of  the  above 
parties  on  account  of  this  agreement  on  their  part 
(Signed)  Jesse  C.  Heller."  It  is  further  alleged  in  said 
answers  that  said  agreement  was  consummated;  that  the 
purchase-money  notes  that  were  executed  were  not  payable 
in  bank ;  that  they  were  assigned  by  said  Heller  to  a  third 
person;  and  that  the  only  indebtedness  existing  against  said 
corporation,  aside  from  the  costs  and  expenses  of  this  suit, 
is  a  deficiency  judgment  held  by  said  third  person,  based 
on  a  decree  foreclosing  the  mortgage  so  executed.  The  sixth 
paragraph  of  answer  proceeds  on  substantially  the  same  gen- 
eral lines  as  those  that  we  have  been  considering,  exeept 
that  it  does  not  set  out  the  written  contract  of  April  10, 
1893,  but  alleges  a  parol  agreement  to  the  same  effect.  The 
seventh  paragraph,  in  addition  to  the  allegations  already 
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stated,  as  contained  in  the  second,  third,  fourth,  and  fifth 
paragraphs,  alleged  that  the  notes  were  assigned  after  they 
became  due  and  that  the  assignee  of  Heller  purchased  with 
notice  of  the  facts. 

In  the  absence  of  a  special  limitation  in  the  articles  of 
incorporation,  the  rule  is  that  the  original  holders  of  stock 
are  liable  (irrespective  of  any  express  promise  to  pay)  for 
the  unpaid  instalments  of  their  respective  stock  holdings 
in  so  far  as  necessary  to  work  out  the  equities  of  general 
creditors,  and  any  secret  agreement  with  the  corporation  or 
its  agent  by  which  they  attempt  to  limit  their  liability  on 
such  account  will  be  treated  as  void  as  against  such  creditors 
or  those  who  represent  them.  1  Taylor  on  Priv.  Corp., 
§701 ;  Cook  on  Stock  and  Stockholders,  §71 ;  Upton  v.  TH- 
hilcock,  91  U.  S.  45,  23  L.  Ed.  203 ;  TucJcerman  v.  Brown, 
33  K  Y.  297,  88  Am.  Dec.  386;  Jewell  v.  Bock  Biver  Par 
per  Co.,  101  m.  57 ;  Ooodwin  v.  McOehee,  15  Ala.  232 ; 
FamswoHh  v.  Bobbins,  36  Minn.  369,  31  K  W.  349; 
Thompson  v.  Beno  Savings  Bank,  supra,  at  page  173. 

While  there  is  no  privity  of  contract  between  such  holders 
of  unpaid  stock  and  the  corporation's  general  creditors,  yet 
the  latter,  either  by  compelling  the  directors  to  make  caUs, 
or,  if  it  is  no  longer  a  going  concern,  by  the  aid  of  the 
corporation's  representatives,  may  compel  delinquent  stock- 
holders to  pay  in  the  par  value  of  their  stock  for  the  use  and 
benefit  of  the  creditors. 

The  statements,  however,  that  we  have  made  apply  to 
general  creditors,  and  do  not  apply  to  a  creditor  who  has 
by  contract  waived  his  right  to  collect  from  a  stockholder  a 
debt  that  the  corporation  fails  to  pay.  1  Cook  on  Stock  and 
Stockholders,  §216;  2  Morawetz  on  Priv.  Corps.,  871; 
Bush  V.  Bobinson,  95  Ky.  492,  26  S.  W.  178 ;  Basshor  v. 
Forbes,  36  Md.  154;  Brovm  v.  Eastern  Slate  Co.,  134 
Mass.  590 ;  Whitwell  v.  Warner,  20  Vt.  425 ;  Bobinson  v. 
Bidwell,  22  Cal.  379 ;  Kenton,  etc,  Co.  v.  McAlpin,  5  Fed. 
737 ;  Separate  opinion  of  Champlin,  J.,  in  Young  v.  Erie 


NOVEHBEE  TERM,  1901— Vol.  158.       283 
Gamahan  v.  Oampbell. 

■  1.-J- 11  ^^— ^ 

Iron  Co.,  65  Mich.  Ill,  127,  31  N.  W.  814.  "It  is  weU 
settled  law,"  said  the  court,  in  United  States  v.  Stanford, 
17  C.  C.  A.  143,  70  Fed.  346,  "that  the  creditor  of  a  cor- 
poration may,  by  express  contract  at  the  time  the  debt  is 
incurred,  waive  his  right  to  collect  from  the  stockholders 
debts  which  the  corporation  may  fail  to  pay.  *If  a  person 
chooses  to  deal  with  a  partnership  or  joint  stock  company 
upon  the  terms  that  its  funds,  and  they  only,  shall  be  avail- 
able to  make  good  his  demands,  he  cannot  afterwards  depart 
from  those  terms,  and  hold  the  members  individually  liable, 
as  if  no  such  restriction  had  been  agreed  to.' "  Thompson 
Corporations,  pp.  2163,  2164,  §3008.  In  Coit  v.  North 
Carolina,  etc.,  Co.,  14  Fed.  12,  18,  it  was  said  by  Mr.  Jus- 
tice Bradley:  "To  make  the  stockholders  liable  personally 
to  Mr.  Coit,  on  the  groimd  that  it  became  a  trust  fund  for 
his  benefit,  would  be,  instead  of  promoting' justice,  promot- 
ing injustice.  It  would  enable  Mr.  Coit,  by  a  mere  trick 
of  the  law,  to  take  money  out  of  the  pockets  of  these  men 
which  he  never  expected  or  relied  on." 

Counsel  for  appellee  argues  in  defense  of  the  ruling  over- 
throwing the  paragraphs  that  plead  the  written  contract  of 
April  10,  1893,  that  as  that  contract  did  not  provide  the 
amount  at  which  the  corporation  should  be  capitalized,  or 
the  amount  of  stock  which  each  of  the  subscribers  would 
take,  the  agreement  of  Heller  cannot  be  construed  as  an 
agreement  to  exempt  them  from  stock  liability.  If  this 
proposition  were  granted,  it  would  be  diflBcult  to  point  out 
what  other  substantial  liability  the  signers  of  the  contract 
were  guarding  against.  This  agreement  must  be  con- 
strued, however,  in  connection  with  the  stock  subscription 
contract  of  April  25, 1893,  and  when  so  construed  it  is  plain 
that  such  signers  were  guarding  against  the  indirect  liabil- 
ity that  the  creation  of  an  indebtedness  of  $9,000  would 
impose  upon  them. 

Appellee's  counsel  further  insist  that  the  stock  subscrip- 
tion contract,  and  the  execution  of  the  purchase-money 
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notes,  which  contained  unrestricted  promises  to  pay,  oper- 
ated to  merge  all  prior  agreements,  written  and  oral.  We 
have  no  occasion  to  challenge  this  proposition,  in  so  far  as 
the  rights  of  the  corporation  are  concerned.  The  matters 
pleaded,  however,  are  not  intended  to  operate  in  derogation 
of  the  rights  of  the  corporation,  but  are  assigned  by  the 
pleader  as  reasons  why,  at  what  is  in  effect  the  suit  of  the 
assignee  of  a  person  to  whom  the  notes  were  made  payable^ 
the  separate  contract  with  the  stockholders  should  not  be 
disregarded.  Such  prior  contracts  are  not  contracts  to 
which  the  corporation  is  a  party,  but  they  are  contracts 
between  the  stockholders.  With  regard  to  a  substantially 
similar  case  the  supreme  court  of  Massachusetts,  in  the 
case  of  Brown  v.  Eastern  Slate  Co.,  134  Mass.  590,  at  page 
691,  said:  ^^The  agreement  does  not  touch  anything  to  be 
read  on  the  face  of  the  notes.  In  terms,  the  notes  promise 
only  the  payment  of  a  sum  of  money  by  the  company  on  a 
certain  day.  They  have  nothing  to  say  about  the  defend- 
ants at  all.  If  then  the  agreement  is  held  to  vary  them  in 
their  legal  effect,  it  must  be  on  the  ground  that  the  statute 
which  makes  stockholders  liable  in  certain  cases  makes  that 
liability  a  term  of  the  notes  by  implication.  With  regard 
to  this,  it  will  be  observed  that  the  statute  does  not  create 
a  chartered  partnership  which  remains  a  partnership  and 
contracts  as  such,  although  granted  certain  corporate  pow- 
ers. It  does  not  make  or  leave  the  members  primary  con- 
tractors or  debtors.  It  creates  a  corporation  out  and  out, 
and  then  imposes  a  secondary  and  subsidiary  liability  upon 
the  members  *for  its  [the  corporation's]  debts  or  contracts.* 
The  liability  of  the  members  does  not  arise  until  after  the 
contract  has  been  broken,  a  judgment  recovered  upon  it,  and 
execution  returned  unsatisfied.  The  corporation  is  the  only 
promisor  or  debtor,  it  alone  breaks  the  contract  by  its  fail- 
ure to  pay,  and  it  alone  is  sued.  The  liability  of  the  mem- 
bers is  no  part  of  the  original  undertaking,  but  a  conse- 
quence attached  by  the  law  to  its  breach."    So,  in  Basahor 
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V.  Forbes,  36  Md,  154,  the  court  stated  (at  page  165),  that 
it  '^oould  have  no  hesitation  in  declaring  the  evidence  ad- 
missible for  the  purpose  for  which  it  was  offered.  It  was 
not,  as  supposed  by  the  learned  counsel  for  the  plaintiffs, 
liable  to  objection  on  the  ground  that  it  tended  to  contradict, 
add  to,  or  vary  the  written  contract  between  the  plaintiffs 
and  the  Oakland  Coal  and  Iron  Company.  It  had  refer- 
ence to  a  collateral  matter,  and  about  which  the  contract 
was  silent.  The  individual  liability  of  the  defendant  as 
stockholder  in  the  company  is  not  provided  for  by  the  terms 
of  the  contract,  but,  if  it  exists  at  all,  can  exist  only  as  a 
statutory  incident  to  such  contract,  and  as  collateral  to  the 
obligation  of  the  company.  The  liability  of  the  stockholder 
is,  in  one  sense,  foimded  in  contract,  it  is  true,  but  such 
liability  is  so  far  collateral  to  and  independent  of  that  of 
the  corporation  on  the  contract  itself,  that  it  may  be  waived 
or  discharged  without  in  any  manner  affecting  or  impairing 
the  direct  corporate  liability.  It  was  the  object  of  the  evi- 
dence offered  to  show  that  the  individual  liability  of  the 
stockholder  was  waived  and  excluded  by  showing  that  the 
plaintiffs  had  entered  into  the  contract  with  the  company 
with  the  distinct  understanding  that  they  were  to  look  to 
and  rely  upon  the  security  furnished  by  the  company,  alone 
and  exclusively,  and  that  without  such  understanding  the 
contract  would  not  have  been  made  on  the  part  of  the  cor- 
poration represented  by  the  defendant  This  evidence,  we 
think,  was  competent  and  admissible,  and  the  objection 
taken  to  it  wholly  untenable.  •  The  rule  of  exclusion,  relied 
on  by  the  plaintiffs'  counsel,  is  in  no  way  infringed  by  the 
introduction  of  the  evidence  objected  to;  for  it  is  well  set- 
tled by  the  most  unquestionable  authorities,  that  proof  is 
admissible  of  any  collateral  parol  agreement,  or  independ- 
ent fact,  which  does  not  interfere  with  the  terms  of  the 
written  contract,  though  it  may  relate  to  the  same  subject- 
matter;  and  whether  such  collateral  agreement  was  made, 
or  independent  fact  occurred,  contemporaneously  with,  or 
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as  preliminary  to,  the  main  contract  in  writing,  is  quite  im- 
material." These  authorities  make  plain  the  proposition 
that  when  Heller  received  the  purchase-money  notes, 
although  they  contained  the  imqualified  promise  of  the  cor- 
poration to  pay  them,  yet  he  was  not  at  liberty  to  assert, 
upon  its  default,  a  subsidiary  liability  against  the  appel- 
lants, because  he  had  expressly  contracted  with  them  that 
no  such  liability  should  exist 

'The  orderly  development  of  the  legal  propositions  in- 
volved in  this  case  has  thus  far  required  that  we  should 
consider  the  rights  of  the  appellants  to  set  up  the  equities 
of  their  alleged  agreements  as  against  Heller.  Having  de- 
termined that,  if  the  averments  of  the  answers  are  true, 
Heller  would  be  without  right,  as  against  them,  if  he  were 
still  the  holder  of  the  indebtedness,  it  remains  to  consider 
the  rights  of  his  assignee.  Each  of  the  paragraphs  of 
answer  that  we  have  been  considering  allege  that  the  pur- 
chase-money notes  were  not  made  payable  at  any  bank  in 
this  State.  We  regard  this  as  an  immaterial  circumstance. 
The  question  herein  involved  is  not  a  question  as  to  the 
rights  of  the  corporation,  for  confessedly  it  had  no  defense 
While  it  is  true  that,  under  the  statute,  a  note  not  payable 
at  bank  is  subject  to  the  defenses  of  the  maker  to  the  full 
extent  provided  by  statute  (§7517  Bums  1901,  §5503  Hor- 
ner 1901),  yet  this  suit  is  not  based  on  the  notes,  but  is 
based  on  the  equity  that  exists  in  favor  of  a  creditor  who 
has  presumptively  purchased  the  paper  of  the  corporation 
on  the  strength  of  the  obligation  of  the  shareholders  to  pay 
the  amoimt  of  the  par  value  of  the  stock  they  purchased 
into  the  corporate  treasury.  Notice  of  the  equities  of  the 
appellants  is  a  matter  of  defense.  3  Thomp.  on  Law  of 
Corp.,  §3636.  If  the  equities  of  the  appellants  and  the 
assignee  of  Heller  are  equal,  the  claim  of  the  latter  will  be 
upheld.  If  Heller's  assignee  acquired  the  legal  title  to  the 
notes,  by  purchase  and  indorsement,  before  he  acquired  any 
notice,  actual  or  constructive,  of  the  equity  that  existed  as 
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between  the  appellants  and  Heller,  it  results  that  his  is  the 
better  right.  It  will  not  avail  him,  however,  to  acquire 
merely  the  legal  title  to  the  notes,  if  he  took  such  title  with 
actual  or  constructive  notice  of  appellants'  defense;  for  in 
such  case  equity  will  not  aid  him  in  his  pursuit  of  the  sub- 
sidiary liability  against  the  stockholders.  The  omission  to 
pay  for  the  shares  would  be  a  practical  fraud  upon  him,  if 
he  had  no  notice  of  the  agreement,  but  if  he  had  such  notice 
before  he  purchased,  he  would  be  a  conscienceless  chancellor 
who,  without  misapprehension  as  to  his  duly,  would  extend 
to  the  assignee  a  remedy  except  as  against  the  corporation. 
At  common  law  choses  in  action  were  not  assignable. 
Subsequently  the  law  permitted  the  assignee  to  sue  in  the 
name  of  the  assignor.  The  provision  of  the  code  authoriz- 
ing the  assignee  to  sue  in  his  own  name  has  only  changed 
the  form  of  the  action,  but  not  the  effect  of  the  assignment.^ 
Such  instruments,  when  not  governed  by  the  law  merchant, 
are  still  subject  to  all  of  the  equities  of  the  maker.  1  Par- 
sons on  Contracts,  230;  Murray  v.  Lylbum,  2  John.  Ch. 
441,  and,  for  an  exhaustive  discussion  of  the  whole  subject, 
see  note  to  Bassett  v.  Nosworthy,  as  reported  in  2  White  & 
Tudor's  Leading  Cases  in  Equity  (4  Am.  ed.  from  4  Lon- 
don ed.),  1.  The  assignee  in  such  a  case  is  charged  with 
notice  of  such  defenses  as  the  maker  may  have,  because,  as 
the  assignee  is  conclusively  presumed  to  know  the  law,  the 
instrument  on  its  face  is  notice  to  him  of  the  existence  of 
such  possible  defenses.  Stock  liability  obligations  are  to  be 
widely  differentiated  from  the  class  of  obligations  we  have 
last  mentioned,  because  aU  persons  have  a  right  to  assume, 
without  inquiry,  where  there  is  no  notice,  actual  or  con- 
structive, to  the  contrary,  that  the  stockholders  have  done, 
or  will  do,  that  which  the  law  requires  of  them  (Clow  v. 
Brown,  150  Ind.  185) ;  and  it  is  therefore  against  equity 
to  allow  a  defense  of  a  secret  agreement  limiting  liability 
unless  the  stockholders  can  at  least  show  such  notice  to  ^the 
purchaser  as  was  calculated  to  put  him,  as  a  reasonably 
prudent  man,  on  inquiry. 
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It  is  not  alleged  in  the  complaint  or  in  any  of  the  answers 
that  the  stock  subscription  contract  was  a  part  of  the  arti- 
cles of  incorporation,  so  as  to  charge  said  assignee  with  con- 
structive notice,  within  the  case  of  Bent  v.  Underdown,  156 
Ind.  516.  If  such  were  the  fact,  we  are  of  opinion  that 
notice  of  the  prior  contract  would  be  imputed  to  him.  No 
paragraph  of  answer  except  the  seventh  alleges  that  said 
assignee  purchased  with  knowledge  of  the  all^d  oral  and 
written  contracts  that  appellants,  in  their  respective  para- 
graphs of  answer,  allege  that  they  had  with  Heller,  and  it 
therefore  follows  that  none  of  the  paragraphs  demurred  to 
except  the  seventh  can  be  held  good  on  any  other  ground 
than  that  a  bad  paragraph  of  answer  is  sufficient  as  against 
a  bad  complaint. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  carry  appellee's  demurrer  to  the  answers  back  to  the  com- 
plaint, and  to  sustain  said  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


MUBPHY    ET  AL.  V.   ThE    CiTY    OF    IXDIANAPOLIS. 
[No.  18,481.    FUed  AprU  1,  1902.] 

Municipal  Oobpobations. — Sewen, — Damages, — ^Mxmioipal  corpora- 
tions in  the  conBtraction  and  maintenance  of  sewem  and  drains 
act  ministerially,  and  their  negligence  in  that  partioolar  maj  be 
made  the  basis  of  an  action,    pp.  £40,  £41. 

QAME.—Setven.— Negligence, — Ordinance.-^A  oiisy  cannot  by  ordinance 
relieye  itself  from  liability  for  injuries  resulting  from  its  negli- 
gence in  maintaining  a  sewer,    pp.  £41,  S4S. 

From  Marion  Circuit  Court;  H.  C.  Alkn^  Judge. 

Action  by  John  W.  Murphy  and  others  a^inst  the 
city  of  Indianapolis  for  damages  to  property  from  water 
and  sewage.  From  a  judgment  for  defendant,  plainti£b 
appeal.    Reversed. 

Merrill  Moores  and  Rowland  Evans^  for  appellants. 
J.  W.  Kern  and  J.  E.  Bell^  for  appellee. 
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GrLLETT,  J. — The  appellants,  who  were  engaged  in  the 
bnsinees  of  selling  dry-goods  at  wholesale,  brought  this 
action  to  recover  damages  sustained  to  that  portion  of  their 
stock  of  dry-goods  that  was  stored  in  the  basement  of  their 
place  of  business,  in  the  city  of  Indianapolis,  by  reason  of 
water  and  sewage  being  set  back  and  running  into  said  base- 
ment from  a  public  sewer  laid  in  the  street  on  which  their 
said  place  of  business  abuts,  during  a  heavy,  but  not  un- 
usual, i*ain.  It  is  charged  that  the  injury  complained  of 
was  occasioned  by  the  negligence  of  said  city,  after  notice, 
in  permitting  said  sewer  to  be  and  remain  caved  in,  and 
partially  filled  with  sand,  dirt,  and  rubbish,  at  a  point  in 
said  sewer  near  the  comer  of  Greorgia  and  Meridian  streets, 
for  more  than  a  year  prior  to  the  injury.  It  is  also  alleged 
that  aj^pellants  were  not  guilty  of  any  contributory  negli- 
gence. 

The  appellee  filed  answer  in  two  paragraphs.  The  first 
was  a  general  denial,  but  this  was  subsequently  withdrawn. 
The  second  paragraph  alleged  the  existence  of  an  ordinance 
of  said  city  providing  for  making  connections  with  its 
sewers,  which  ordinance  contained,  among  other  provisions, 
the  following:  "And  provided  further,  that  such  permit 
shall  be  granted  only  on  the  express  condition  that  the  owner 
or  tenant  for  whose  benefit  such  connection  is  made,  and 
each  succeeding  owner  or  tenant,  shall,  in  consideration  of 
the-  privilege  hereby  granted  and  enjoyed,  hold  the  city  of 
Indianapolis  harmless  from  any  loss  or  damage  that  may  in 
any  way  result  from  or  be  occasioned  by  such  tap  or  con- 
nection." It  is  further  alleged  in  said  answer  that  a  prior 
owner  of  said  real  estate  made  application  to  the  city,  while 
said  ordinance  was  in  force,  for  leave  to  tap  said  sewer, 
which  was  granted,  and  that  the  permit  that  he  received 
contained  the  conditions  above  set  out;  that  pursuant  to 
said  permit  he  did  tap  said  sewer,  and  connected  said  build- 
ing therewith;  that  said  connection  has  ever  since  so  re- 
mained ;  and  that,  "if  the  plaintiff  has  suffered  any  damage 
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in  any  manner  caused  by  defects  m  said  public  sewer,  it  is 
because  of  said  real  estate,  premises,  and  cellar  having  been 
so  connected  with  said  public  sewer  as  herein  set  forth,  and 
that  the  damages  sustained  by  the  plaintiffs  complained  of^ 
if  any  have  been  sustained  by  them,  have  resulted  from,  or 
been  occasioned  by,  the  tapping  of  said  sewer,  and  the  eaid 
connection  thereto,  as  herein  set  forth." 

It  is  now  insisted  by  appellee  that  its  answer  must  be 
held  good,  on  the  theory  that  it  alleged  that  the  injuries 
complained  of  were  occasioned  'Hby  the  tapping  of  said 
sewer  and  the  said  connection  thereto.''  There  is  no  all^a- 
tion  in  the  answer  that  the  tap  or  the  commotion  was  im* 
properly  made,  or  that  they  were  not  in  order,  and  there  is 
no  denial  of  the  allegation  of  the  complaint  that  the  water 
and  sewage  were  set  back  by  reason  of  the  defect  in  the 
sewer  that  the  complaint  alleged  existed.  The  theory  of  the 
answer  must  be  grasped  by  a  consideration  of  its  general 
scope  and  structure,  and  not  from  a  mere  detached  aver- 
ment. Gregory  v.  Cleveland,  etc.,  R.  Co.,  112  Ind.  385; 
Rollet  V.  Heiman,  120  Ind.  511,  16  Am.  St  840;  Miller  v. 
Burhet,  132  Ind.  469 ;  Monneit  v.  Turpie,  132  Ind.  482 ; 
Citizens  St.  R.  Co.  v.  Willoeby,  134  Ind.  563.  When  bo 
construed,  it  is  apparent  that  the  theory  of  the  pleader  was 
that  the  connection  made  the  injury  complained  of  possible, 
by  the  water  being  backed  up,  through  the  connection,  into 
the  storeroom;  and  that  the  provision  of  the  ordinance 
we  have  quoted  was  sufficient  to  grant  to  appellee  imimunity 
for  its  negligence  in  maintaining  its  sewer.  Appellants 
filed  a  demurrer  to  this  paragraph  of  answer.  Their  de- 
murrer was  overruled,  and  they  reserved  an  exception,  and 
their  assignment  of  error  challenges  the  correctness  of  this 
ruling. 

The  authorities  agree  that,  in  the  work  of  construction 
and  in  the  maintenance  of  sewers  and  drains,  municipal 
corporations  act  ministerially,  and  that  their  negligence  in 
these  particulars  may,  therefore,  be  the  basis  of  an  action. 
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City  of  South  Bend  v.  Paoion,  67  Ind.  228 ;  Weis  v.  CUy  of 
Madison,  75  Ind.  241,  39  Am.  Rep.  135 ;  Cvanmins  y.  CUy 
of  Seymour,  79  Ind.  491,  41  Am.  Rep.  618 ;  City  of  Evans- 
ville  V.  Decker,  84  Ind.  325,  43  Am.  Rep.  86;  City  of 
North  Vernon  v.  Voegler,  103  Ind.  314 ;  City  of  Ft.  Wayne 
V.  Coombs,  107  Ind.  75,  57  Am.  Rep.  82 ;  City  of  Valpor 
raiso  v.  Cartwright,  8  Ind.  App.  429 ;  Stock  v.  City  of  Bos- 
ton,  149  Mass.  410,  21  K  E.  871, 14  Am.  St.  430 ;  Allen  v. 
City  of  Boston,  159  Mass.  324,  34  K  E.  519,  38  Am.  St. 
423 ;  Chalkley  v.  City  of  Richmond,  88  Va.  402,  14  S.  E. 
839,  29  Am.  St.  730,  and  exhaustive  note;  Williams,  Mu- 
nicipal Liability  for  Tort,  §157. 

If  the  ordinance  in  question  will  bear  the  construction 
placed  on  it  by  appellee,  it  amoimts  to  a  requirement  that 
persons  who  connect  with  its  sewers  must  waive,  in  advance, 
anj  remedy  for  damages  that  might  otherwise  accrue  to 
them  on  account  of  the  cily  failing  to  perform  a  duty  im- 
posed upon  it  by  law.  Such  an  ordinance  would  be  invalid, 
because  it  is  incompetent  for  a  city  to  provide  by  ordinance 
that  it  shall  not  be  liable  for  a  wrong  that  the  law  of  the 
land  makes  it  liable  f  or^  and  because  the  existence  of  such 
immunity  would  be  an  encouragement  to  dereliction  in  the 
performance  of  duties  of  a  public  character.  In  1  Jaggard 
on  Torts,  299,  it  is  said :  "On  the  one  hand,  the  law  recog- 
nizes the  absolute  right  of  any  person  to  make  any  lawful 
'contract  he  may  desire  to  make.  On  the  other  hand,  the 
courts  reason  that  it  is  not  interfering  with  freedom  of  con- 
tract to  deny,  for  reasons  of  public  policy,  the  ability  to 
execute  certain  contracts  limiting  liability  for  torts.  Thus 
it  has  been  generally  regarded  as  unwise  to  allow  any  one  to 
contract  against  his  own  negligence.  The  recklessness  of 
consequences  which  would  result  from  giving  effect  to  such 
a  provision  affords  a  cogent  reason.  Moreover,  in  very 
many  classes  of  cases  the  party  to  the  contract  insisting  on 
limitations  would  be  in  a  position  to  dictate  absolutely  to 
Vol.  158—16 
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the  party  whose  right  to  damages  was  being  contracted 
away,  so  that  such  a  contract  would  really  lack  the  vital  ele- 
ment of  agreement, — ^volition."  And,  see,  9  Am.  &  Eng. 
Ency.  of  Law,  918;  16  Am.  &  Eng.  Ency.  of  Law  (2nd 
ed.),  171 ;  Greenhood  on  Public  Policy  in  the  Law  of  Con- 
tracts, pp.  316,  317;  King  v.  Qranger,  21  R.  I.  93,  41  At! 
1012,  79  Am.  St.  779. 

In  the  case  of  Boll  v.  City  of  Indianapolis,  52  Ind.  547| 
some  expressions  were  used,  in  the  opinion  on  the  petiti<»i 
for  a  rehearing,  that  furnish  a  basis  for  the  claim  of  appel- 
lee that  the  ordinance  we  have  been  considering  was  suffi- 
cient to  grant  appellee  immunity  from  the  cons^uences  of 
its  breach  of  duty.  The  case  referred  to  was  criticised  <hl 
another  point,  and  doubted  on  the  point  here  referred  to,  in 
City  of  Ft.  Wayne  v.  Coombs,  107  Ind.  75 ;  and  as  applied  to 
a  case  like  the  one  in  hand,  where  the  charge  is  a  negligent 
omission  to  perform  a  purely  ministerial  duty,  said  ex- 
pressions are  now  disapproved. 

The  ordinance  in  question  might  perhaps  bear  a  construe- 
tion,  other  than  the  one  here  contended  for,  that  would  not 
render  it  invalid.  This  we  leave  an  open  question,  but  we 
hold  that  said  ordinance  does  not  protect  appellee  from 
responding  in  damages  for  the  consequences  of  what  was, 
according  to  the  averments  of  the  complaint,  distinctively 
its  own  negligent  amission. 

Judgment  reversed,  with  directions  to  the  trial  court  to 
sustain  appellants'  d^nurrer  to  the  second  paragraph  of 
answer. 


Roth  et  al.  v.  The  State,  ex  rel.  Kubtz  bt  al. 

[No.  19,822.    Filed  April  1,  19Q2.] 

iNDiiJiAPOiJB  Ohabteb.— i2e7noiw(/  of  Police.— The  board  of  ptablio 
safety  of  the  city  of  Indianapolis  oamiot,  under  the  provision  of 
the  city  charter  ( §8772  et  seq.  Buns  1901 ) ,  legally  remove  patrolmen 
belonging  to  the  police  force  thereof  by  merely  entering  of  reooird 
the  grounds  of  saoh  removal,  without  any  charges  having  been 
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ixraferred  agaiiist  them,  and  without  giving  them  anj  notice  or 
opportonity  to  be  heard  in  their  own  defense,    pp.  B4&'S6S. 

Indianapolis  Ohabtsr.— JSemoool  of  Police. — CongtUuUonal  Law. — 
Gonstming  the  Indianapolis  city  charter  ($8887  Bums  1901)  as  not 
granting  the  board  of  pnblio  safety  the  power  of  remoring  patrol- 
men at  its  pleasure  does  not  rendiff  the  statute  in  conflict  with  $2 
of  article  16  of  the  Constitution,  since  it  is  the  design  of  the  con- 
stitutional provision  that  the  absolute  power  of  appointment  to 
an  oiBce  authorized  by^a  legislative  act,  the  duration  of  which  is 
not  provided  for  by  the  Ckmstitution  itself,  shall  cazxy  with  it  the 
power  of  dismissal,  in  the  absence  of  some  provision  in  the  law 
restricting  or  limiting,  either  expressly  or  impliedly,  such  power 
of  removaL    pp.  B6i6^66. 

Bake.— J2e9?iooa2  of  Police. — ConstiMional  Xau^.— The  provision  of  the 
Indianapolis  charter  ($8867  Bums  1901)  that  the  members  of  the 
police  force  shall  hold  office  until  removed  for  cause,  other  than 
politics,  fixes  the  duration  of  their  terms  within  the  meaning  of 
the  provision  of  $2  of  article  16  of  the  Constitution  that  if  the 
duration  of  any  office  is  not  provided  for  by  the  Constitution  or 
declared  by  law,  the  office  shall  beheld  during  the  pleasure  of  the 
authority  making  the  appointment,  and  such  officers  do  not  hold 
at  the  mere  will  or  pleasure  of  the  appointing  power,  pp.tes-see. 

&AME.^PcUce.-'~Constihaional  Law.^The  provision  of  $2,  article  16, 
of  the  Constitution  that  ^*  the  Oeneral  Assembly  shall  not  create 
any  office,  the  tenure  of  which  shall  be  longer  than  four  years,'* 
does  not  apply  to  the  office  or  position  held  by  a  policeman  of  a 
dty.    pp.  £66-^68. 

From  Marion  Superior  Court;  Vinsim  Carter^  Judge. 

Mandamus  by  the  State  on  the  relation  of  Jacob  D. 
Kurtz  and  others  against  Charles  C*  Both  and  others, 
members  of  the  board  of  public  safely  of  the  city  of  In- 
dianapolis, to  restore  relators  to  their  positions  as  police- 
men of  said  city,  from  which  they  had  been  dismissed. 
From  a  judgment  in  favor  of  relators,  defendants  appeal. 
Affirmed. 

J.  W.  Kern  and  J.  E.  BeU^  for  appellants. 
C  W.  Smithy  J.  S.  Duncan^  H.  H.  Hambrook  and  A* 
SntUhf  for  appellees. 

JoBDAK,  C.  J. — Appellants,  Charles  C.  Both,  Nelson  J. 
Hyde,  and  Wilson  C.  McMillen,  on  and  prior  to  December 
15,  1899,  and  subsequent  thereto,  were  the  members  of  the 
board  of  public  safety  of  the  city  of  Indianapolis.     Be- 
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lators  on  said  day,  and  previous  thereto,  were  policemen  of 
that  city,  having  been  appointed  by  the  board  of  public 
safety  as  members  of  the  regular  police  force,  and  were  dis- 
charging the  duties  of  patrolmen.  On  said  day  appellants, 
as  members  of  said  board,  by  an  order  entered  on  the  records 
of  their  office,  assumed  to  dismiss  relators  from  the  police 
force  without  granting  them  any  trial  or  hearing  in  respect 
to  the  cause  of  their  removal.  After  the  order  of  removal 
had  been  entered,  they  were  notified  that  they  had  been  dis- 
missed, and  were  directed  to  turn  over  all  of  the  property 
in  their  possession  belonging  to  the  city  to  the  captain  of 
police.  Thereafter  they  instituted  this  action  to  obtain  a 
writ  of  mandate  against  appellants,  as  such  board  of  public 
safety,  to  restore  them  to  the  positions  which  they  held  at 
the  time  of  the  alleged  removal.  An  alternative  writ  was 
duly  issued,  which  required  appellants  to  restore  the  re- 
lators to  their  former  places,  or,  in  the  event  of  their  refusal 
to  comply  with  the  court's  mandate,  they  appear  at  the  time 
fixed  and  show  cause  in  justification  of  such  refusal.  At 
the  time  designated  in  the  writ,  appellants  appeared  and 
made  return  thereto,  in  which  they  recited  or  allied  that: 
"The  board  had  investigated  the  standing  and  conduct  of 
each  of  the  relators,  with  the  view  of  ascertaining  the.ir 
efficiency  and  fitness  as  such  officers,  and,  as  a  result  of  such 
investigation,  satisfied  themselves  and  found  the  facts  to  be, 
that,  all  of  said  relators  were  inefficient  officers,  and  that, 
to  maintain  the  efficiency  of  the  police  force  of  said  city,  it 
was  necessary  that  they,  and  each  of  them,  be  removed 
therefrom."  The  return  tlien  proceeds  to  charge  that  these 
relators  treated  their  superior  officers,  and  the  orders  given 
by  the  latter,  with  contempt ;  that  they  were  guilty  of  gen- 
eral insubordination;  that  some  of  ihem  were  drunkards, 
and  that  others  associated  with  lewd  women  and  were  pa- 
trons of  houses  of  ill  fame.  After  making  these  charges  the 
return  continues  as  follows:  "That  after  discovering  all 
said  facts,  and  being  satisfied  of  the  truth  of  the  same,  the 
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said  board,  and  these  defendants,  members  thereof,  believed 
that  to  allow  said  relators  to  remain  members  of  said  police 
force  would  result  in  the  utter  demoralization  thereof,  and 
that  public  trials  of  so  many  members  of  said  force  would 
result  in  great  harm  to  the  eflSciency  of  said  police  force. 
That,  so  believing,  and  having  in  mind  only  the  betterment 
of  the  service  in  the  said  department,  they,  acting  as  such 
board,  made  and  caused  to  be  entered  upon  the  records  of 
said  board  the  following  order  for  the  removal  of  all  said 
relators  from  the  said  police  force,  with  the  written  reasons 
for  such  removal  embodied  therein,  as  follows,  to  wit :  The 
board,  after  investigation  as  to  the  standing  and  capacity 
of  the  following  members  of  the  police  force,  finds  them  to 
be  inefficient  officers,  and,  for  the  betterment  of  the  service, 
hereby  orders  their  discharge,  such  discharge  to  take  effect 
December  15,  1899 :  Jacob  D.  Kurtz,  Daniel  A.  Butcher, 
Harry  C.  Barbee,  Asbury  D.  Einker,  Ira  Leet,  Elmer  Stod- 
dard, Frederic  Gunsaulus,  Terence  Moore,  William  L.  Cox, 
Thomas  L.  Stout,  and  John  F.  Kurtz.  That  in  making 
such  order  of  removal  the  said  board  did  not  in  any  wise 
consider  the  politics  of  said  relators,  or  any  of  them,  and 
that  neither  of  such  relators  was  so  removed  for  political 
reasons ;  nor  was  said  board,  or  any  member  thereof,  in  any 
wise  moved  or  influenced  in  such  action  of  removal  by  any 
political  considerations." 

On  demurrer  the  court  held  the  return  to  the  alternative 
writ  insufficient,  and,  appellants  refusing  either  to  amend 
or  make  a  further  return,  judgment  was  rendered  by  which 
a  peremptory  writ  of  mandate  in  favor  of  the  relators  was 
awarded.  A  reversal  of  this  judgment  is  sought  on  the 
ground  that  the  lower  court  erred  in  sustaining  the  de- 
murrer to  the  return  of  the  alternative  writ.  The  question 
presented  for  our  determination  is  whether  the  power  of 
removing  these  relators,  which  is  vested  by  law  in  the  board 
of  public  safety  of  said  city,  has  been  legally  exercised, 
under  the  procedure  adopted  by  appellants  in  the  removal 


246         SUPREME  COURT  OF  motAISA, 

Both  V.  State,  ex  rd. 

of  these  polioemen.  Or,  in  other  words,  may  this  board, 
under  the  provisions  of  the  statute  by  which  the  city  of 
Indianapolis  is  governed,  legally  remove  patrolmen  belong- 
ing to  the  police  force  thereof  by  merely  entering  of  record 
the  reasons  or  grounds  of  such  removal,  without  any  charges 
having  been  preferred  against  the  accused  by  the  board,  or 
any  member  thereof,  or  by  any  other  person  of  said  city, 
and  without  giving  any  notice  to  tiie  accused  party  or  par- 
ties, and  without  granting  unto  them  an  opportunity  to  be 
heard  in  their  own  defense  ?  To  determine  this  question, 
it  is  necessary  to  examine  and  fully  consider  the  provisions 
of  the  charter  law  under  which  the  city  of  Indianapolis 
operates,  and  controls  its  municipal  affairs. 

Counsel  for  appellees  contend  that  patrolmen  of  the 
police  force  of  said  city  are  appointed  to  serve  upon  the 
police  force  during  good  behavior,  and  that  they  can  not  be 
legally  removed,  except  f pr  cause  or  causes,  on  charges  pre- 
ferred, after  being  given  an  opportunity  to  be  heard  in 
their  defense  in  respect  to  the  accusation  preferred  against 
them. 

On  the  other  hand,  counsel  for  appellants  contend: 
First,  that  no  such  interpretation  can  reasonably  be  given 
to  the  provisions  of  the  city  charter ;  second,  that,  if  such  a 
construction  prevails  in  respect  to  the  statute  in  question, 
it  will  result  in  bringing  it  into  conflict  with  §2  of  article 
15  of  the  State  Constitution,  which  is  as  follows :  "When 
the  duration  of  any  office  is  not  provided  for  by  this  Consti- 
tution, it  may  be  declared  by  law ;  and  if  not  so  declared, 
such  office  shall  be  held  during  the  pleasure  of  the  authority 
making  the  appointment  But  the  General  Assembly  shall 
not  create  any  office  the  tenure  of  which  shall  be  longer  than 
four  years/' 

We  will  first  consider  the  construction  of  the  statute  in 
dispute,  and  next,  in  the  event  it  becomes  necessary,  the 
application  thereto  of  the  above  provision  of  our  Consti- 
tution. 
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The  statute  commonly  known  as  the  "Charter  law  of  the 
Cily  of  Indianapolis/'  entitled  "An  act  concerning  the  in- 
ocrporation  and  government  of  cities  having  more  than 
100^000  population^  etc./'  has  been  in  force  since  1891. 
Acts  1891,  p.  137,  §3772  et  seq.  Bums  1901.  Section  48  of 
this  statute,  being  §3819  Bums  1901,  provides:  "The  fol- 
lowing executive  departments  are  hereby  established  in 
such  cily:  (a)  Department  of  finance,  (b)  Department  of 
law,  (c)  Department  of  public  works,  (d)  Department  of 
public  safety,  (e)  Department  of  assessment  and  collection, 
(f )  Department  of  public  health  and  charities.  No  other 
executive  or  administrative  departments  shall  be  estab- 
lished in  such  cily.  *  *  *  Each  department  shall 
have  power  to  prescribe  rules  and  regulations  not  incon- 
sistent with  any  statute  or  ordinance,  or  regulation  estab- 
lished pursuant  to  §45  of  this  act,  for  its  own  government, 
regulating  the  conduct  of  its  officers,  clerks,  and  employes, 
the  distribution  and  performance  of  its  business,  and 
preservation  of  books,  records,  paper,  and  property  under 
its  control.  *  *  *  The  officer  or  officers  at  the  head  of 
any  department  may  appoint  and  remove  any  of  his  or  their 
clerks  and  assistants,  subject  to  any  regulations  adopted 
pursuant  to  §45  of  this  act,  *  *  ♦  j  Provided,  That 
after  the  expiration  of  thirty  days  from  the  time  when  a 
new  officer  or  officers  shall  have  been*  appointed  to  the  head 
of  a  department,  he  or  they  may  remove  clerks  or  assistants 
only  upon  filing  in  writing  with  the  city  clerk  the  reasons 
for  any  such  removal,  except  that  foremen,  inspectors,  and 
laborers  t^nporarily  employed  under  the  department  of 
public  works  may  be  removed  at  any  time  at  the  pleasure 
of  the  department." 

Section  95  of  the  charter,  §3866  Bums  1901,  provides: 
''Said  commissioners  shall  appoint  a  superintendent  of 
police,  chief  of  the  fire  force,  and  all  other  officers,  members 
and  employes  of  said  fire  and  police  forces,  together  with  a 
market-master,  station-house  keeper,  and  other  officials  nee- 
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essary  for  such  department  of  public  safety.  *  *  ♦ 
Said  commissioners  of  public  safely  may  also  fix  the  num- 
ber of  members  of  said  fire  and  police  forces,  and  the  num- 
ber of  appointees  for  other  purposes  *  *  *  ;  Pro- 
vided, That  said  forces  shall  be  as  nearly  as  possible  equally 
divided  politically,  and  no  member  thereof  shall  be  dis- 
missed except  for  cause  as  hereinbefore  provided."  An 
examination  of  the  provisions  of  the  statute  in  question, 
discloses  that  the  word  "hereinbefore",  as  used  in  the  pre- 
ceding section,  is  a  clerical  error;  and  in  construing  the 
statute  the  word  should  be  read  'Tiereinafter",  as  was  evi- 
dently intended. 

Section  96,  §3867  Bums  1901,  provides:  "Every  mem- 
ber of  the  fire  and  police  force,  and  all  other  appointees  of 
the  commissioners  of  public  safety,  shall  hold  office  until 
they  are  removed  by  the  board.  They  may  be  removed  for 
any  cause  other  than  politics,  and  the  written  reasons  for 
such  removal  shall  be  entered  upon  the  records  of  such 
board." 

The  next,  §97,  §3668  Bums  1901,  as  originally  enacted, 
including  the  addition  made  by  the  amendment  of  1899, 
reads  as  follows :  "On  conviction  of  a  member  of  the  said 
fire  or  police  force  for  any  criminal  offense  or  neglect  of 
duty,  or  of  violation  of  rules,  or  neglect  or  disobedience  of 
orders,  or  incapacity,  or  absence  without  leave,  or  conduct 
injurious  to  the  public  peace  or  welfare,  or  immoral  con- 
duct^ or  conduct  unbecoming  an  officer,  or  other  breach  of 
discipline,  said  commissioners  shall  have  power  to  punish 
the  offending  party  by  reprimand,  forfeiture,  suspension 
without  pay,  dismissal,  or  by  reducing  him  to  a  lower  grade 
and  pay.  "Upon  any  investigation  of  the  conduct  of  any 
member  of  the  fire  or  police  force,  or  upon  the  trial  of  any 
charge  preferred  against  any  member  thereof,  said  board 
of  commissioners  shall  have  power  to  compel  the  attendance 
of  witnesses,  and  the  production  of  books,  papers  and  other 
evidence,  at  any  meeting  of  such  board,  and  for  that  pur- 
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pofie  may  issue  subpoBnas^  and  cause  the  same  to  be  served 
and  executed  in  any  part  of  the  county  where  such  city  is 
located." 

Section  100,  §3871  Bums  1901,  authorizes  the  board  of 
public  safety  to  appoint  special  policemen  and  firemen  to 
perform  special  duty  or  services,  and  it  is  provided  in  that 
section  that  "Sudi  persons  so  appointed  may  be  removed  at 
any  time  by  said  commissioners  without  notice  and  without 
assigning  any  cause/*    (Our  italics.) 

It  also  appears  that,  under  §107,  §8878  Bums  1901,  of 
the  charter  involved,  the  commissioners  of  the  board  of  pub- 
lic safety  are  authorized  to  create  a  police  insurance  fimd, 
by  retaining  a  per  cent,  of  each  policeman's  salary ;  and  by 
an  act  of  the  legislature  in  force  February  24,  1899,  pro- 
visions are  made  for  creating  a  police-pension  fund.  We 
simply  mention  these  provisions  of  the  law,  as  they  may 
possibly  be  helpful  in  solving  the  point  in  respect  to  the 
proper  interpretation  that  should  be  accorded  to  the  parts 
of  the  statute  herein  involved. 

Passing  to  the  further  consideration  of  the  question  pre- 
sented, it  may  be  asserted  that  an  examination  of  the  statute 
in  controversy  reveals  the  fact  that  one  of  its  principal 
purposes  was  to  make  btusiness  capacity,  instead  of  political 
activity  or  party  fealty,  an  essential  qualification  for  the 
city's  public  service.  While  under  the  requirements  of  §95, 
§3866  Bums  1901,  the  members  of  the  fire  and  police  forces 
are  required  to  be,  as  nearly  as  possible,  equally  divided 
politically,  still,  when  they  are  once  appointed,  they  can  not 
be  legally  removed  or  dismissed  solely  on  account  of  their 
political  opinions. 

Section  105,  §3876  Bums  1901,  declares  that:  'It  shall 
be  unlawful  for  said  commissioners  of  public  safety,  or  any 
persons  appointed  by  them  or  their  predecessors,  or  holding 
any  position  on  said  fire  or  police  force,  to  solicit  any  per- 
son to  vote  at  any  election  for  any  candidate,  or  to  challenge 
any  voter^  or  in  any  manner  attempt  to  influence  any  elector 
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at  such  election,  or  to  be  a  delegate  or  candidate  for  dele- 
gate to  any  political  convention,  or  to  solicit  for  any  candi- 
date for,  or  delegate  to^such  convention,  or  to  be  a  member 
of  any  political  committee.  Any  person  violating  the  pro- 
visions of  this  section  shall  be  fined  in  any  sum  not  exceed- 
ing $500,  to  which  may  be  added  imprisonment  for  a  period 
not  exceeding  six  months." 

These  provisions,  and  others  of  the  law,  fully  demon- 
strate that  the  legislature  intended  thereby  to  prevent  the 
police  and  fire  forces  of  a  large  city,  like  Indianapolis,  from 
being  used  as  a  "political  machine"  by  a  party  in  power  to 
further  its  interest  in  carrying  elections,  and  that  the  evil 
or  mischief  which  may  be  said  to  have  formerly  existed,  of 
allowing  a  general  dismissal  of  efficient  policemen  and  fire- 
men at  each  and  every  change  in  the  administration  of  the 
affairs  of  the  city,  without  regard  to  the  merits  or  demerits 
of  the  persons  so  removed,  should  no  longer  be  permitted. 
The  fact  that  the  statute  so  positively  discloses  that  it  was 
the  intention  of  the  legislature  absolutely  to  bar  out  politicB 
as  a  cause  or  ground  for  removal  may,  in  reason,  be  said  to 
lead  to  the  inference  that  the  legislature  certainly  intended 
to  leave  no  way  open  by  which  the  members  of  the  board  of 
public  safety  might,  if  they  so  designed,  secure  indirectly 
what  they  were  forbidden  to  do  directly,  that  is  to  say,  by 
removing  in  an  ex  parte  method  police  officers  for  political 
reasons,  and  thereby  disguise  the  true  cause  of  their  action 
by  assigning  on  their  records,  in  justification  thereof,  a 
cause  or  ground  quite  different  from  the  one  which 
prompted  the  removal,  without  any  person  being  permitted 
to  appear  to  dispute  or  deny  the  cause  or  causes  so  assigned. 
It  must  be  presumed,  in  the  absence  of  some  provision  in  the 
statute,  that  the  legislature  did  not  intend  to  leave  what 
may  be  termed  a  ^loophole"  by  which  the  positive  prohibi- 
tion of  the  law  might  be  evaded,  without  any  one  being  per- 
mitted to  expose  such  evasion.  In  making  these  sugges- 
tions, however,  we  are  not  to  be  understood  as  imputing,  or 
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attempting  to  impute,  any  such  evasion  to  appellants  in 
their  action  in  removing  tlie  relators,  but  simply  make 
them  in  support  of  the  view  with  which  we  are  impressed, 
in  respect  to  the  interpretation  to  be  placed  upon  the  stat- 
ute in  question. 

It  is  properly  conceded  by  counsel  for  appellees  that,  if 
the  relators  in  this  case  held  their  positions  or  offices  at  the 
pleasure  of  the  board  of  public  safety,  then,  under  such  cir- 
cumstances, they  might  be  removed  without  the  preferment 
of  any  charge  or  charges,  and  without  notice  given  or  trial 
had.  It  is  evident  from  a  reading  of  the  charter  in  dispute 
that  the  legislature,  in  the  enactment  thereof,  was  not  un- 
mindful of  the  fact  that  there  were  certain  classes  of  ap- 
pointees that,  by  reason  of  the  confidential  character  of  the 
relation  sustained  by  them  to  the  appointing  authority,  the 
good  of  the  public  service  required  should  hold  only  during 
the  pleasure  of  those  vested,  under  the  law,  with  the  power 
of  making  such  appointments;  and,  when  the  legislature 
was  dealing  with  or  referring  to  this  class  of  appointees,  it 
seems  to  have  used  apt  language  in  expressing  its  will  in 
respect  to  such  appointees.  For  instance,  in  §3819  Bums 
1901,  in  defining  the  duties  of  heads  of  departments,  it  is 
declared  that  ^'Each  of  said  departments  shall  have  power 
to  designate  and  appoint,  and  at  pleasure  remove  a  person 
in  such  department  as  deputy  or  first  assistant/^  Again 
the  same  section  provides  '^That  after  the  expiration  of 
thirty  days  from  the  time  when  a  new  officer  or  officers  shall 
have  been  appointed  to  the  head  of  a  department,  he  or  they 
may  remove  clerks  or  assistants  only  upon  filing  in  writing 
with  the  cily  clerk  the  reasons  for  such  removal,  except  that 
foremen,  inspectors  and  laborers  temporwrily  employed  unr 
der  the  department  of  public  works  may  he  removed  aJt  any 
time  at  the  pleasure  of  the  department/'    (Our  italics.) 

It  will  be  observed  by  examining  §3871  Bums  1901,  by 
which  provisions  are  made  for  the  appointment  of  special 
policemen  and  firemen,  that  the  legislature  was  careful  to 
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provide,  in  language  clear  and  positive,  that  "such  persons 
so  appointed  may  be  removed  at  any  time  by  said  oonunis- 
sioners  without  notice  and  without  assigning  any  cause." 
These  provisions  of  the  law  in  question  are  influential  in 
disclosing  that,  whenever  the  legislature  intended  that  cer- 
tain appointees  should  hold  only  at  the  pleasure  of  the 
authority  making  the  appointment,  it  expressed  its  will  in 
that  respect  in  clear  and  specific  language.  In  respect  to 
members  of  the  police  and  fire  forces,  §3866  Bums  1901 
provides  that  said  forces  shall  be,  as  nearly  as  possible, 
equally  divided  politically,  and  no  member  thereof  shall  be 
dismissed,  except  for  cause,  as  hereinafter  provided.  In 
§3867  Bums  1901,  next  following,  the  legislature  seems  to 
have  emphasized  its  will  in  respect  to  the  tenure  and  re- 
movals of  policemen  and  firemen  by  providing  that: 
"Every  member  of  the  fire  and  police  force  *  ♦  * 
shall  hold  office  until  they  are  removed  by  the  board.  They 
may  be  removed  for  any  cause  other  than  politics,  and  the 
written  reasons  for  such  removal  shall  be  entered  upon  the 
records  of  such  board."  By  this  section  the  legislature  ex- 
pressly declares  what  shall  be  the  term  or  holding  of  the 
members  of  these  respective  forces.  Such  term  is  not  fixed 
so  as  to  be  measured  in  point  of  time  by  any  particular 
number  of  years,  neither  is  it  declared  to  be  at  the  pleasure 
of  the  board  of  public  safety;  but  the  holding  or  term  is 
declared  to  be,  in  the  plain  and  unmistakable  language  of 
the  statute,  until  removed  by  the  board  for  any  cause  other 
than  politics.  If,  as  declared,  they  can  not  be  removed 
except  for  cause  other  than  politics,  it  is  reasonable  to  as- 
sume from  the  language  or  terms  employed  in  the  statute 
that  the  legislature  intended  that  they  should  hold  their 
positions  during  good  behavior,  unless  physically  incapaci- 
tated from  discharging  the  legitimate  duties  thereof. 
As  a  part  of  the  same  section,  which,  in  general  terms, 
confers  on  the  board  the  power  of  making  the  ap- 
pointments, there  is  a  positive  restraint  or  limitation  placed 
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on  tEe  power  of  removal,  by  the  declaration  that  "no  mem- 
ber thereof  shall  be  dismissed  except  for  cause  as  herein- 
after provided/'  Therefore,  under  such  circumstances,  the 
case  may  be  said  to  fall  within  the  exception  to  the  general 
rule  which  asserts  that  where  the  power  of  appointment  to 
an  office  is  conferred  by  law  in  general  terms,  and  without 
restriction,  the  power  of  removal  at  the  pleasure  or  discre- 
tion of  the  authority  making  the  appointment  is  implied, 
and  always  exists,  unless  or  except  restrained  or  limited  by 
some  other  provision  of  the  law. 

Coimsel  for  appellants  contend,  however,  that  §3867 
Bums  1901  invests  the  board  of  public  safety  with  plenary 
power  to  remove  any  member  of  the  police  or  fire  force  for 
any  cause  other  than  politics,  and  that  the  only  restriction 
or  limitation  which  the  law  places  upon  such  power  is  the 
requirement  in  said  section  that  the  reasons  for  such  re- 
moval shall  be  entered  on  the  records  of  the  board.  The 
insistence  advanced  is  that  under  this  section  the  board,  on 
its  own  motion,  for  any  cause  other  than  politics,  may  re- 
move any  member  of  the  police  force  without  giving  him  an 
opportunity  to  be  heard  in  his  defense,  and  that  any  other 
interpretation  of  this  section  would  render  it  meaningless. 
It  is  asserted  that  the  statute  recognizes  two  distinct  pro- 
cedures  for  removal,  the  first  being  what  counsel  denomi- 
nate "an  independent  investigation"  in  respect  to  any  and 
all  of  the  board's  appointees.  Such  an  investigation  it  is 
asserted  is  contemplated  by  §3867  Bums  1901.  Second, 
an  investigation,  under  §3868  Bums  1901,  upon  charges 
preferred  against  the  policemen  or  firemen  only.  We  are 
not  impressed  with  these  ccmtentions  in  respect  to  the  inter- 
pretation for  which  counsel  contend.  The  claim  made?  that 
§3867,  supra,  must  be  so  construed  as  to  authorize  tlie  re- 
moval of  policemen  by  an  ex  parte  proceeding,  by  simply 
entering  the  reasons  for  his  removal  on  the  records  of  the 
board,  without  giving  him  an  opportunity  to  be  heard  in 
his  own  defense,  is  certainly  untenable;  and  it  is  not  in 
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harmony  with  the  great  wei^t  of  authority,  nor  with  the 
principles  of  cominon  justice.  It  is  true,  as  counsel  for 
appellants  contend,  that  the  board  of  public  safety  is  in- 
vested with  plenary  power  to  remove  for  cause  under  a 
proper  procedure,  and  that  the  law  has  committed  to  that 
body  the  right  and  power  to  determine,  on  a  hearing,  the  ex- 
istence of  any  legitimate  cause  for  removal,  and  that,  in  re- 
gard to  its  action  in  such  matters,  courts,  as  a  general  rule, 
are  not  concerned.  While,  as  a  rule,  a  court  is  not  permitted 
to  review  actions  of  a  board,  as  is  the  one  in  question,  in- 
vested with  the  authority  to  remove,  where  such  tribunal 
properly  exercises  such  power,  nevertheless  a  court  may,  in 
a  proper  proceeding  instituted  for  that  purpose,  restrict  or 
confine  such  boards  or  tribunals  to  the  limits  within  which 
the  law  authorizes  them  to  act  Throop  on  Public  Officers, 
§§398,  394;  Mechem  on  Public  Officers,  §§452,  456;  2 
Dillon  on  Munic.  Corp.  (4th  ed.),  §496;  Board  of  Alder- 
men V.  Darrow,  13  Col.  460,  22  Pac  784,  16  Am.  St.  216, 

The  statute  declares  in  general  terms  that  the  removal 
must  be  for  cause,  and  this,  as  the  authorities  affirm,  neces- 
sarily and  reasonably  implies  that  the  cause  intended  is  to 
be  some  dereliction  or  general  n^ect  of  duty,  or  some  de- 
linquency affecting  the  general  character  of  the  officer,  or 
his  fitness  for  holding  the  office,  or  his  incapacity  to  disr 
charge  the  duties  thereof.  Mechem  on  Public  Officers, 
§457 ;  People  v.  Fire  Commissioners,  72  N.  Y.  445 ;  People 
V.  Fire  Commissioners,  73  N.  Y.  437. 

On  no  reasonable  view  of  the  question  can  it  be  asserted, 
that  the  provisions  of  §3867  Bums  1901,  which  require,  in 
every  case  of  removal,  that  the  written  reasons  therefor 
shall  be  entered  upon  the  records  of  the  board,  serve  only 
as  a  limitation  upon  the  arbitrary  right  of  the  board  to  re- 
move a  member  of  the  police  force  in  an  ex  parte  proceed* 
ing.  It  would  certainly  be  unreasonable  to  assume,  in  the 
absence  of  some  declaration  in  the  statute  to  the  contrary, 
that  the  legislature  intended  to  authorize  the  board  to  con- 
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demn  and  difiiniss  an  accused  officer  imheard^  and  then 
brand  or  smirch  him  by  entering  on  a  public  record,  as  was 
done  in  the  case  at  bar,  the  charge  or  declaration  that  he  is 
inefficient,  and  that  the  betterment  of  the  service  demands 
his  dismissal.  In  our  opinion,  the  most  i^asonable  pur- 
poses which  can  be  ascribed  to  that  provision  of  the  statute, 
requiring  the  reasons  for  the  removal  of  the  officer  to  be 
entered  of  record  are :  (1)  That  the  accused,  and  the  pub- 
lic also,  may  be  fully  apprised  upon  what  ground  or  grounds 
the  board  condemned  him  to  be  removed ;  (2)  in  the  event  a 
proceeding  for  review  should  be  instituted  by  the  removed 
party,  the  record  would  fully  expose  the  reasons  which  the 
board  claimed  had  been  sustained  at  the  hearing,  and  justi- 
fied its  order  of  removal 

Counsel  for  appellants  concede  that  under  the  provisicms 
of  §97,  §3868  Bums  1901,  a  hearing  or  trial  of  an  accused 
policeman  or  fireman  is  contemplated.  It  would  seem  to  be 
inconsistent  with  reason  that  the  legislature  should  require 
the  board,  under  the  latter  section,  before  proceeding  to 
punish  a  policeman  by  suspending  him  without  pay,  or  by 
reducing  him  to  a  lower  grade,  etc.,  to  give  notice  to  the 
accused  officer,  and  award  him  an  opportunity  to  be  heard 
in  his  defense,  while  under  §3867  Bums  1901  it  was  in- 
tended that  the  board  might  summarily  remove  him,  and 
thereby  wholly  deprive  him  of  his  office,  without  giving 
him  any  hearing  whatever. 

In  Bennet  v.  Ward,  3  Caines  259b,  a  statute  was  under 
construction  which  seemed  in  one  part  to  provide  for  a 
summary  proceeding,  and  by  another  part  for  the  ordinary 
and  usual  procedure.  The  court  in  that  case  said :  ^^Where 
a  statute  admits  of  two  constructions,  it  is  advisable  to  give 
it  that  which  is  consonant  to  the  ordinary  mode  of  proceed- 
ing," and  further  held  that  any  construction  of  a  statute 
which  would  result  in  authorizing  a  summary  proceeding 
ought  not  to  be  adopted  unless  the  law  is  positive  and  un- 
equivocal in  that  respect    This  is  certainly  a  proper  and 
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just  rule  for  the  guidance  of  courts.  If  we  look  to  the  rules 
or  principles  of  the  common  law,  we  find  that  thereunder 
an  officer  can  only  be  removed  for  cause,  and  only  after  a 
hearing.  Throop  on  Public  Officers,  §352,  and  cases  cited 
in  foot  note  3.  In  fact  it  was  one  of  the  principles  of  that 
law  that  no  ex  parte  investigation  ought  to  be  allowed  which 
might  result  in  depriving  a  person  of  his  rights,  or  in  sub- 
jecting him  to  the  infliction  of  a  penalty.  4  Blackstone's 
Com.  282 ;  Coole/s  Blackstone  (4th  ed.),  page  283.  That 
eminent  commentator  or  expositor  of  the  common  law  in 
treating  of  summary  proceedings  says:  "The  courts  of 
common  law  have  thrown  in  one  check  upon  them,  by  mak- 
ing it  necessary  to  sunmaon  the  party  accused  before  he  is 
condemned.  This  is  now  held  to  be  an  indispensable  requi- 
site though  the  justices  long  struggled  the  point;  forgetting 
that  rule  of  natural  reason  expressed  by  Seneca."  The  rule 
or  maxim  asserted  by  that  eminent  Latin  writer,  referred 
to  in  the  text  just  quoted,  affirms  that  "He  who  prefers  a 
charge  against  another,  however  just  it  may  be,  will  himself 
be  unjust  unless  the  accused  is  heard  in  his  own  defense." 
It  is  manifest,  therefore,  that  the  construction  which  coun- 
sel for  appellants  urge  us  to  adopt  is  neither  in  harmony 
with  the  rules  of  the  common  law,  nor  with  common  justice. 
To  hold  that  the  declaration  in  the  statute  which  provides 
that  the  officers  in  question  shall  hold  office  until  removed 
by  the  board  for  cause  other  than  politics,  authorizes  their 
dismissal  without  notice  or  an  opportunity  to  dispute  the 
cause,  or  causes  preferred,  is  inconsistent  or  antagonistic  to 
the  great  weight  of  authority.  As  asserted  by  a  prominent 
author  on  the  law  in  regard  to  public  officers,  "The  doctrine, 
that  an  officer  can  not  be  removed  only  upon  notice,  and 
after  a  hearing,  where  the  tenure  of  his  office  is  during  good 
behavior,  or  until  removed  for  cause,  ♦  ♦  *  may  be 
regarded  as  settled  law  in  this  country.'^  (Our  italics.) 
Throop  on  Public  Officers,  §364.  The  following  authoritiee 
either  directly  or  indirectly  sustain  this  rule:    Dillon  on 
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Mimic.  Corp.  (3rd  ed.),  §§250,  253,  254,  and  255;  Beach 
on  Pub.  Corp.,  §§189, 193,  and  194;  Staie  v.  Bryce,  7  Ohio 
414;  State  v.  City  of  St.  Louis,  90  Mo.  19,  1  S.  W.  757; 
Field  V.  Commonwealth,  32  Pa.  St.  478 ;  Commomvedth  v. 
Pennsylvania,  etc.,  Inst.,  2  Serg.  &  R.  141 ;  State,  ex  reh,  v. 
Common  Council,  etc.,  9  Wis.  229;  Board  of  Aldermen  v. 
Darrow,  13  Col.  460;  Singleton  v.  Commissioners,  2  Bay 
(S.  C.)  105 ;  Page  v.  Hardin,  8  B.  Mon.  648 ;  People  v.  Fire 
Commissioners,  72  'N.  Y.  445 ;  Ham  v.  Board  of  Police,  142 
Mass.  90,  7  K  E.  540 ;  Dullam  v.  Willson,  53  Mich.  392, 19 
K  W.  112,  51  Am.  Rep.  128;  Willard's  Appeal,  4  R  I. 
595 ;  Kennard  v.  Louisiana,  92  U.  S.  480,  23  L.  Ed.  478. 

A  review  in  detail  of  these  authorities  would  unnecessa- 
rily extend  this  opinion.  An  examination  thereof,  however, 
will  disclose  that  they  uniformly  support  the  doctrine 
aflBrmed,  and  the  conclusion  at  which  we  arrive  in  regard 
to  the  construction  of  the  provisions  of  the  statute  in  dis- 
pute. Quotations  from  the  following  will  suflBce:  Dillon, 
in  his  work  on  Municipal  Corporations,  §250,  says:  "\yhere 
an  oflScer  is  appointed  during  pleasure,  or  where  the  power 
of  removal  is  discretionary,  the  power  to  remove  may  be  ex- 
ercised without  notice  or  hearing.  But  where  the  appoint- 
ment is  during  good  behavior,  or  where  the  removal  can 
only  be  for  certain  specified  causes,  the  power  of  removal 
cannot,  as  will  presently  be  shown,  be  exercised,  unless 
there  be  a  formulated  charge  against  the  officer,  notice  to 
him  of  the  accusation,  and  a  hearing  of  the  evidence  in  sup- 
port of  the  charge,  and  an  opportunity  given  to  the  party  of 
making  defense." 

In  §253  of  the  same  work,  it  is  said:  '^Respecting  the 
proceedings  to  a^move,  it  has  already  been  observed  that 
they  must  be  had  by  and  before  the  authorized  body  duly 
assembled,  in  conformity  with  the  rules  on  that  subject, 
which  are  elsewhere  stated.  The  proceeding  in  all  cases 
wTiere  the  amotion  is  for  cause  is  adversary  or  judicial  in 
Vol.  158—17 
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its  character;  and  if  the  organic  law  of  the  corporation  is 
silent  as  to  the  mode  of  procedure,  the  substantial  princi- 
ples of  the  common  law  as  to  proceedings  affecting  private 
rights  must  be  observed."  (Our  italics.)  See,  further, 
§§254,  255. 

Beach  on  Public  Corp.,  §193,  asserts  the  rule  as  follows: 
'^Before  an  officer  whose  tenure  of  office  is  not  discretionary 
can  be  removed,  he  is  entitled  to  a  personal  notice  of  the 
proceeding  against  him,  which  notice  must  contain  the  fact 
that  a  proceeding  to  amove  is  intended  and  the  time  when 
and  place  where  the  trial  body  will  meet  The  charges  must 
be  specifically  stated,  with  substantial  certainty,  and  the 
accused  must  be  given  time  to  produce  his  testimony  and 
present  his  answer,  and  is  entitled  to  be  represented  by 
counsel  and  to  cross-examine  the  witnesses  against  him." 

In  State,  ex  rel.,  v.  CUy  of  SL  Louis,  90  Mo.  19,  the  ques- 
tion arose  over  the  removal  of  a  police  justice  of  the  city 
of  St.  Louis.  These  justices  were  appointed  by  the  mayor, 
and  the  city  charter  provided  that  "An  appointed  officer 
may  be  removed  by  the  mayor  or  council  for  cause.^^  (Our 
italics.)  The  facts  in  that  case  disclose  that  the  relator 
was  removed  by  the  council  without  notice,  and  without 
being  given  a  hearing.  It  was  held,  under  the  circum- 
stances, that  the  removal  was  illegal.  The  court,  in  the 
course  of  its  opinion,  said:  "Where  an  officer  is  appointed 
during  pleasure,  or  where  the  power  of  removal  is  discro- 
tionaiy,  the  power  to  remove  may  be  exercised  without 
notice  or  hearing.  Field  v.  Commonwealth,  32  Pa.  St  478 ; 
Ex  parte  Hennen,  13  Pet.  230,  10  L.  Ed.  138.  But  where 
the  appointment  is  during  good  behavior,  or  where  the  re- 
moval must  be  for  cause,  the  power  of  removal  can  only  be 
exercised  when  charges  are  made  against  the  accused,  and 
after  notice,  with  a  reasonable  opportunity  to  be  heard 
before  the  officer  or  body  having  the  power  to  remove.  Oas- 
Icings  Case,  8  T.  R.  209;  Field  v.  Commonwealth,  supra; 
State  V.  Bryce,  7  Ohio  414;  Dillon  on  Mun.  Corp.  (3rd 
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ed.),  §§250  to  254.  *  *  *  When  the  removal  is  not 
discretionary,  but  must  be  for  a  cause,  as  is  the  case  here, 
and  nothing  is  said  as  to  the  procedure,  a  specification  of 
the  charges,  notice,  and  an  opportunity  to  be  heard,  are 
essential.  This,  we  think,  is  the  result  of  the  authorities 
before  cited.'' 

In  Field  v.  Common/wealth,  32  Pa.  St.  478,  after  an  ex- 
tended review  of  authorities,  the  court  said:  ''Where  the 
appointment  is  only  during  pleasure,  it  is  then  an  office  ad 
libitum,  or  at  pleasure.  But  the  other  rule,  laid  down  in 
Baggs'  case  and  Dr.  Gaskin's  case,  and  affirmed  in  the  case 
just  cited,  is  as  clearly  the  true  one,  where  the  appointment 
is  either  during  good  behavior  for  a  limited,  or  unlimited 
period,  or  where  the  removal  can  only  be,  for  certain  speci- 
fied causes.  Upon  this  question,  the  authorities  in  Eng- 
land and  in  this  country  are  clear,  distinct,  and  emphatic, 
and  in  entire  accordance  with  the  spirit  of  owr  free  institur 
tions/*     (Our  italics.) 

In  State,  ex  reL,  v.  Common  Council,  9  Wis.  229,  it  is 
held  that,  where  inferior  officers  or  bodies  (which  in  that 
case  was  the  common  council)  are  granted  the  power  to  re- 
move an  officer  for  due  cause,  they  are  not  authorized  to 
remove  at  discretion,  and  that  the  words  "due  cause",  in 
the  statute  therein  involved,  operated  as  a  limitation  upon 
their  powers  of  removal. 

The  case  of  Dullam  v.  Willson,  53  Mich.  392,  is  one  very 
much  in  point,  and  in  that  appeal  the  authorities  are  very 
fully  reviewed  by  the  court.  The  constitution  of  Michigan 
gave  the  governor  of  that  state  authority  "to  examine  into 
the  condition  and  administration  of  any  public  office,  and 
the  acts  of  any  public  officer,  elective  or  appointed,  to  re- 
move from  office  for  gross  neglect  of  duty,  or  for  corrupt 
conduct  in  office,  or  any  other  misfeasance  or  maKeasance 
therein,  either  of  the  following  state  officers,  to  wit: 
*  ^  *  or  any  other  officer  of  the  state,  except  legislative 
and  judicial".     The  constitution  was  silent  in  respect  to 
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any  hearing  to  be  had  before  removal.  By  its  language,  it 
was  the  duty  of  the  governor  to  "examine,"  etc.,  and  it 
clothed  him  with  the  power  "to  remove."  It  appears  that 
the  executive  in  that  case  entered  on  the  records  of  his  de- 
partment an  order  wherein  he  recited  that  James  C.  Willson, 
holding  the  office  of  trustee  of  the  Michigan  institution  for 
educating  the  deaf  and  dumb,  had  been  guilty  of  official  mis- 
conduct and  habitual  neglect  of  duty  as  such  trustee,  and 
that  therefore  he  removed  him  from  office.  On  the  same 
day  that  the  order  of  removal  was  entered,  the  governor 
notified  Willson  that  he  had  been  dismissed  for  official  misr 
conduct  and  habitual  neglect  of  duty.  It  will  be  seen  that 
the  method  employed  by  the  governor  in  that  case  was  sim- 
ilar to  the  procedure  in  the  case  at  bar.  The  court  in  that  ap- 
peal said  that  the  question  to  be  determined  was :  "Whether, 
under  the  constitution  and  laws  of  Michigan,  the  governor 
has  powei*  to  remove  a  state  officer  by  such  action  as  was 
taken  in  this  case,  viz.:  an  act  of  removal  evidenced  by 
writing,  under  the  hand  and  seal  of  the  executive,  filed  in 
the  executive  office,  with  notice  thereof  to  the  officer  re- 
moved, communicating  to  him  the  alleged  grounds  of  re- 
moval, but  without  giving  him  notice  of  charges,  complaint 
or  claim  of  official  misconduct  or  neglect  of  duty,  or  oppor- 
tunity of  hearing,  or  defense."  Judge  Campbell,  in  the 
course  of  his  concurring  opinion,  said:  "The  fact,  then, 
that  the  statute  and  the  constitution,  in  giving  the  governor 
power  to  remove,  prescribes  no  methods  of  examination,  can 
in  no  way  relieve  him  from  the  necessity — even  if  he  is  to 
pass  personally  on  the  facts — of  having  specific  charges  of 
misconduct  communicated  to  the  officer,  and  established  by 
proof,  with  a  full  opportunity  to  the  respondent  to  examine 
and  cross-examine  witnesses,  and  be  heard  on  the  facts  and 
the  law."  The  ultimate  conclusion  of  the  court  was  that  the 
action  of  the  governor  in  removing  the  officer,  imder  the 
circumstances,  was  illegal,  and  could  not  be  upheld. 
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The  reasonings  of  the  authorities  from  which  we  have 
quoted  certainly  sustain  the  view  which  we  entertain  in  re- 
gard to  the  question  as  here  presented,  to  the  effect  that  the 
cause  or  causes  contemplated  by  the  provision  of  the  statute 
in  question  must  be  established  after  a  hearing,  in  which  an 
opportunity  is  given  by  the  board  to  the  accused  to  dispute 
the  charges  preferred.  To  interpret  the  law  in  controversy 
as  appellants  contend,  and  thereby  hold  that  by  the  lan- 
guage or  terms  therein  employed  the  legislature  intended 
that  members  of  the  police  force  might  be  summarily  con- 
demned and  removed  in  an  ex  parte  manner,  and  thus  be 
deprived  of  aU  right  to  their  offices  and  of  all  interest  or 
right  which  they  might  have  in  any  police  pension  fund, 
which  in  part  their  salaries  had  aided  in  creating,  would 
be,  in  our  opinion,  imputing  to  the  legislature  what  it  did 
not  intend,  otherwise  it  would  have  expressed  its  will  in 
this  respect  in  positive  language.  That  these  relators  might 
have  forfeited  their  rights  to  hold  longer  their  places  by 
reason  of  misbehavior  in  office,  when  such  misbehavior  had 
been  established  to  the  satisfaction  of  the  board  in  a  pro- 
ceeding where  they  were  given  an  opportunity  to  be  heard 
and  to  dispute  the  alleged  charges  of  misconduct  or  misbe- 
havior, can  not  be  successfully  controverted.  But  the  ques- 
tion as  thus  stated  is  not  the  one,  under  the  circumstanoes, 
with  which  we  have  to  deal.  It  is  claimed  by  counsel  for 
appellants  that  to  give  each  accused  policeman  an  oppor- 
tunity to  be  heard  would  consume  much  of  the  board's  time 
in  holding  trials.  As  to  this  question  a  court  is  not  con- 
cerned. If  the  city's  charter  requires  amendment  so  as  to 
authorize  policemen  and  firemen  to  hold  their  places  at  the 
mere  will  or  pleasure  of  the  appointing  power,  that  ques- 
tion should  be  presented  to  the  legislature  and  not  to  the 
judiciary. 

We  have  carefully  examined  and  considered  the  cases  to 
which  we  have  been  referred  by  counsel  for  appellants,  but 
the  statute  or  statutes  involved  in  each  are  so  different  from 
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the  provisions  of  the  charter  under  consideration,  that  these 
decisions  virtually  aflford  no  support  to  their  contentions. 
We  are  constrained  to  hold  that  the  relators,  under  the 
provisions  of  the  charter,  were  entitled  to  a  notice  and  hear- 
ing in  regard  to  the  cause  or  causes  allied  for  their  dis- 
missal, before  the  board  could  lawfully  exercise  the  power 
of  removing  them  from  office. 

This  brings  us  to  the  second  proposition  advanced  by 
appellant^s  counsel,  to  the  effect  that  such  a  construc- 
tion of  the  statute  renders  it,  to  an  extent,  in  con- 
flict with  §2  of  article  15  of  the  Constitution,  previously 
set  out  This  provision  of  our  fimdamental  law  may, 
for  the  purposes  of  this  case,  be  divided  into  two  parts, 
so  as  to  read:  First.  "When  the  duration  of  any  office  is 
not  provided  for  by  this  Constitution  it  may  be  declared  by 
law ;  if  not  so  declared  such  office  shall  be  held  during  the 
pleasure  of  the  authority  making  the  appointment.*'  Sec- 
ond. "The  General  Assembly  shall  not  create  any  office  the 
tenure  of  which  shall  be  longer  than  four  years."  Counsd 
for  appellants  argue  that  the  duration  of  the  office  of  police- 
men is  not  provided  for  by  the  Constitution ;  that  the  tenure 
of  the  offices  to  which  the  relators  had  been  appointed  is  not 
declared  by  law;  hence  it  follows,  as  counsel  assert,  that 
under  the  Constitution  they  could  only  hold  during  the 
pleasure  of  the  appointing  power,  which  is  the  board  of 
public  safety. 

It  is  further  contended  that  by  the  latter  part  of  §2  of 
article  15,  the  legislature,  in  the  enactment  of  the  charter 
of  the  city  of  Indianapolis,  was  not  authorized  to  fix  the 
tenure  of  the  members  of  the  city's  police  force  beyond  four 
years,  and  that  it  could  only  by  declaring  their  tenure  to  be 
for  some  fixed  time  in  years,  not  exceeding  four,  deprive 
the  board,  under  the  Constitution,  of  the  right  or  power  of 
removing  them  at  pleasure.  The  provision  of  §2  of  the  act 
in  question,  embraced  in  the  first  part  thereof,  is  nothing 
more  than  a  recognition  and  embodiment  therein,  by  the 
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framers  of  our  Constitution,  of  the  general  rule  asserted 
by  the  unwritten  law  previously  referred  to,  which  affirms, 
in  effect,  that  where  the  power  of  appointment  to  an  office 
is  conferred  by  law  in  general  terms,  without  any  restriction 
or  limitation,  the  power  of  removal  will  be  at  the  pleasure 
of  the  appointing  power.  A  provision  identically  the  same 
as  the  first  part  of  §2,  contained  in  the  constitution  of  the 
state  of  New  York,  was  so  construed  by  the  court  in  People, 
exrel,  v.  Bobb,  126  N.  Y.  180,  27  N.  E.  267.  In  fact,  the 
design  of  the  provision  in  question  is  that  the  absolute 
power  of  appointment  to  an  office  authorized  by  a  legislative 
act,  the  duration  of  which  is  not  provided  for  by  the  Con- 
stitution itself,  shall  carry  with  it  the  power  of  dismissal, 
in  the  absence  of  some  provision  in  the  law  restricting  or 
limiting,  either  expressly  or  impliedly,  such  power  of  re- 
moval. 

The  provisions  of  the  charter  which  in  express  terms 
declare  that  members  of  the  police  force  shall  not  be  dis- 
missed except  for  cause,  and  that  they  shall  hold  until  re- 
moved for  cause  other  than  politics,  certainly  declares  the 
duration  of  their  terms,  within  the  meaning  or  intent  of 
the  first  part  of  §2  of  article  IS.  And  as  their  removal  is 
thus  restricted,  they  can  not  be  said  to  hold,  within  the 
meaning  of  this  provision,  at  the  mere  will  or  pleasure  of 
the  appointing  power.  It  is  true  that  their  terms  are  not 
fixed  for  a  definite  point  of  time  in  months  or  year6,  but 
the  period  of  their  holding  is  so  declared  and  fixed  by  the 
law  as  to  constitute  a  restriction  and  limitation  on  the 
power  of  the  board  to  remove,  within  the  rule  recognized 
and  asserted  in  the  section  in  question. 

The  constitution  of  the  state  of  Illinois,  provides,  that 
*'an  office  is  a  public  position  created  by  the  constitution  or 
law,  continuing  during  the  pleasure  of  the  appointing  power 
or  for  a  flawed  time/'  (Our  italics.)  In  People  v.  Loefjfler, 
175  IlL  585,  51  N.  E.  785,  this  particular  provision  was 
xmdeir  consideration.    The  legislature  of  that  state,  it  seems, 
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had  passed  a  law  providing  for  an  examination  of  ap- 
pointees in  cities  and  towns.  A  city  clerk  declined  to  obey 
this  law,  for  the  reason  claimed,  among  others,  that  accord- 
ing to  the  constitution  all  officers  must  either  hold  their 
offices  at  the  pleasure  of  the  appointing  power,  or  for  a  fixed 
or  definite  term  in  point  of  time;  contending,  therefore, 
that,  under  the  statute  involved,  offices  were  authorized  to 
be  held  during  good,  behavior,  or  until  dismissed  for  causey 
and  that  such  tenures  were  not  recognized  by  the  provision 
of  the  constitution  in  question,  and  were  in  opposition 
thereto.  In  passing  on  the  point  presented  in  that  appeal, 
the  court  said :  "But  the  words  ^fixed  time',  as  here  used, 
do  not  necessarily  mean  a  definite  period,  as  for  instance  one 
year,  two  years  or  three  years.  On  the  contrary,  they  refer 
to  a  term  of  office  which  is  established  or  settled,  as  contra^ 
distinguished  from  a  term  which  depends  upon  the  mere  "will 
or  pleasure  of  the  appointing  power.  A  man,  who  is  ap- 
pointed to  hold  his  office  during  good  behavior,  or  until  re- 
moval or  discharge  for  cause,  occupies  it  for  a  settled  and 
established  term ;  ahd  the  time,  for  which  he  occupies  it,  is  | 

in  a  certain  sense  a  fixed  time,  because  it  does  not  end  at  I 

'  ,  I 

the  pleasure  of  the  appointing  power.'*  ' 

Counsel  for  appellants,  in  support  of  their  contention, 
refer  us  to  two  cases,  one  of  which  is  State,  ex  rel.,  v.  MaynCy 
68  Ind.  285.  The  only  question  before  the  court  in  that 
case  was  whether  the  board  of  directors  of  the  state  prison 
north  had  legally  removed  the  warden  thereof,  who,  under 
the  law,  could  only  be  removed  for  cause.  The  ground  on 
which  the  board  attempted  to  justify  its  right  to  remove, 
was  that  the  warden  of  the  prison  had  refused  to  obey  its 
order  to  dismiss  the  deputy  warden  and  four  of  his  assist- 
ants or  prison  guards,  in  order  that  their  places  mi^t  be 
filled  by  persons  selected  by  the  board  of  directors.  The 
court,  under  the  facts,  held  that  the  refusal  of  the  warden 
to  obey  this  order  did  not  constitute  a  cause  for  his  removal, 
for  the  reason  that  the  directors  had  no  authority  to  require 
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him  to  obey  such  an  order.  The  persons  whom  the  board 
ordered  the  warden  to  dismiss  were  all  appointed  by  him 
with  the  advice  and  consent  of  the  directors.  The  statute 
pertaining  to  the  government  of  the  prison  in  question  pro- 
vided that  "all  the  officers  shall  hold  their  respective  offices 
until  their  successors  shall  have  been  elected  (or)  appointed 
and  qualified.*'  This  court,  in  the  course  of  its  opinion,  by 
Howk,  J.,  said:  "The  deputy  warden  and  the  guards  of 
the  prison  were  the  appointees  of  the  warden  and  the  law 
had  not  declared  the  duration  of  their  offices."  A  dictum 
is  then  asserted  to  the  effect  that,  under  the  provision  of  §2 
of  article  15  of  the  Constitution,  the  persons  ordered  to  be 
removed  by  the  warden  would  hold  their  positions  during 
his  pleasure.  It  may  be  questioned  as  to  whether  this  pro- 
vision of  the  Constitution  has  any  reference  or  application 
whatever  to  persons  who  are  merely  deputies  of  an  officer, 
who  ordinarily,  as  a  rule,  continue  in  their  employment  at 
the  will  or  pleasure  of  their  chief  or  principal,  by  whom 
they  are  selected  or  appointed.  Be  this  as  it  may,  however, 
the  provisions  of  the  statute  in  that  case  in  regard  to  the 
holding  of  the  persons  ordered  to  be  dismissed,  and  the  pro- 
visions of  the  statute  now  under  consideration,  are  quite 
different;  and  that  decision  is  easily  distinguished  from  the 
holding  in  the  case  at  bar,  and  lends  no  support  to  counsel's 
contention. 

The  other  authority  relied  upon  is  People  v.  HiU,  7  Cal. 
97.  This  case  appears  to  have  arisen  over  the  removal  of  a 
captain  of  police  of  the  city  and  county  of  San  Francisco. 
The  court  in  its  opinion  stated  that  there  were  but  two 
propositions  involved:  "First,  the  authority  of  the  ap- 
pointing power  to  remove  an  officer  when  the  term  of  the 
office  is  not  fized  by  law ;  second,  the  constitutionality  of  the 
act  consolidating  the  city  and  county  governments  of  San 
Francisco."  The  court,  in  considering  the  first  proposition, 
referred  to  the  provisions  of  the  constitution  of  California, 
which  are  similar  to  those  of  §2  of  article  15  of  our  own. 


266         SUPREME  COURT  OF  INDIANA, 

Roth  V.  State,  ex  rel. 

The  court  held  that  the  word  "duration",  as  employed  in 
the  constitution,  "signified  extent,  limit,  or  time",  and  that, 
when  the  tenure  of  an  office  was  not  fixed  by  law,  it  could 
be  held  only  during  the  pleasure  of  the  appointing  power. 
We  have  fully  recognized  this  rule  in  the  case  at  bar,  but 
hold  that  under  the  provisions  of  the  charter  the  duration  of 
relators'  terms  were  fixed  or  declared  by  law,  and  hence  the 
board  was  deprived  of  the  right  to  dismiss  them  at  its  mere 
will  or  pleasure.  The  decision  in  People  v.  Hill,  supra,  so 
far  as  it  may  be  accepted  as  an  authority,  in  no  wise  con- 
flicts with  the  construction  which  we  place  upon  the  statute 
in  this  appeal. 

The  latter  part  of  §2,  which  declares  that  "the  General 
Assembly  shall  not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years,"  by  its  express  and  specific 
language  in  reference  to  "years"  may  be  said  to  contem- 
plate and  be  intended  to  apply  to  offices  created,  the  terms 
of  which  are  definitely  fixed  by  law  as  measured  by  years, 
one,  two,  three,  or  four.  From  the  very  character  or  nature 
of  the  office  or  position  held  by  a  policeman  of  a  town  or 
city,  this  provision  of  our  fundamental  law  can  not,  in 
reason,  be  held  to  apply.  It  contemplates  something  more 
than  the  mere  method  of  selecting  or  appointing  policemen 
by  a  city  or  town  under  either  an  express  grant  or  power 
given  by  statute,  or  by  authority  implied  from  a  general 
grant  to  organize  such  municipalities.  To  create  an  office, 
and  merely  to  provide  for  filling  the  same,  or  for  regulating 
the  duties  or  functions  thereof,  are  quite  different.  As 
affirmed  by  the  authorities,  the  word  "create"  has  a  clear, 
well  settled,  and  well  understood  signification.  It  means 
to  bring  into  existence  something  which  does  not  exist 
City  of  Indianapolis  v.  Navin,  151  Ind.  139,  41  L.  R.  A. 
337.  The  provision  in  question  contemplates  the  creation 
of  an  office  which  may  be  filled  either  by  election  or  by  ap- 
pointment for  a  certain  definite  time,  which  cannot  exceed 
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the  period  of  four  years.  At  the  time  our  Constitution  was 
adopted^  policemen  employed  in  cities  were  not  elected,  but 
were  appointed  or  employed  by  municipal  authorities,  with- 
out having  fixed  terms,  and  were  subject  to  dismissal  at  any 
time  at  the  will  or  pleasure  of  the  authority  appointing 
ihem.  In  fact,  it  may  be  asserted  that,  when  the  inhabit- 
ants of  a  certain  territory  or  district  are  empowered  in  gen- 
eral terms  by  law  to  organize  a  city  or  town  government, 
such  general  grant  of  power  even  in  the  absence  of  any  ex-* 
press  provision  to  that  effect,  would  carry  with  it  an  im- 
plied or  incidental  power  upon  the  part  of  such  town  or 
city,  when  organized,  to  select  necessary  peace  oflScera  to 
serve  as  conservators  of  the  peace,  and  thereby  maintain 
and  preserve  good  order  therein.  Cooky's  Const.  Lim., 
pp.  63,  64;  Dillon  Mun.  Corp.,  §§91,  94. 

In  State  v.  Sims,  16  S.  C.  486,  it  is  held  that  the  power 
to  appoint  policemen  is  implied  under  the  authority  granted 
to  a  city  to  make  rules  necessary  to  good  order  and  public 
peace.  The  power  of  the  legislature  to  provide  for  a  police 
force,  and  the  appointment  of  the  members  thereof,  ema- 
nates not  from  the  Constitution,  but  from  the  police  power 
inherently  possessed  by  the  State.  If  the  contentions  of 
counsel  for  appellants  could  be  sustained,  the  result  would 
necessarily  be  to  prohibit  the  legislature  from  enacting  any 
law  which  would  prevent  municipal  authorities  from  re- 
moving policemen  at  pleasure,  on  account  of  politics  or 
otherwise,  unless  the  law  fixed  or  measured  their  terms  at 
a  definite  time,  not  exceeding  four  years.  Under  such  a 
law,  the  eflSciency  of  the  police  and  fire  forces  of  our  large 
cities,  as  experience  demonstrates,  would  be  greatly  im- 
paired. It  follows,  that  the  provisions  of  the  city  charter 
involved  are, not,  under  the  interpretation  which  we  have 
placed  thereon,  in  conflict  with  §2  of  article  15  of  the  State 
Constitution;  and  the  ultimate  conclusion  reached  is  that 
the  relators,  for  the  reasons  herein  stated,  were  illegally 
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removed  from  their  positions,  and  the  judgment  of  the 
lower  court  awarding  the  peremptory  writ  of  mandate  for 
their  restoration  was  right,  and  is  therefore  affirmed. 

It  appears  that  appellants,  since  the  submission  of  this 
appeal,  have  been  succeeded  in  office,  and  the  judgment  be- 
low is  ordered  to  be  affirmed  as  of  the  date  of  submission. 


Gas  Light  and  Coke  Company  v.  City  of  New 

Albany. 

[No.  19,703.    Filed  April  2,  1902.] 

Appeal  and  Error. — Conclimons  of  Law. — Practice. — Where  the  con- 
clnsionfl  of  law  present  the  same  questions  raised  by  demnrrers  to 
answers,  the  case  may  be  disposed  of  on  the  conclusions  of  law. 
p.  g71. 

SA3fE. — Moot  Question, — Mimicipal  Corporatiorui. — Sewen. — ^Wherein  an 
action  against  a  city  for  damages  for  the  appropriation  of  ground 
for  the  ^construction  of  a  sewer  it  appears  from  the  record  that 
the  sewer  was  constructed  by  virtue  of  a  statute  enacted  for  such 
enterprises,  and  not  under  a  claim  of  an  easement,  a  finding  by 
the  court  that  the  city  had  a  right,  in  the  nature  of  an  easement, 
to  enter  and  construct  the.  sewer,  presents  a  moot  question,  and 
will  not  be  considered  on  appeal,     p.  fHl.  . 

Eminent  Domain. — Public  Improvements. — Assessment  of  Benefits  and 
Damages. — Municipal  Corporations. — ^Where  a  public  improvement, 
such  as  usually  conveys  with  it  both  benefits  and  damages,  is  laid 
upon  land  under  the  right  of  eminent  domain,  the  compensation 
of  the  owner  is  determined,  in  the  absence  of  a  statute  forbidding 
it,  by  taking  into  account  both  the  benefits  and  damages;  and 
where  in  such  case  benefits  liave  been  assessed  against  property  it 
will  be  conclusively  presumed,  as  against  a  collateral  attack,  that 
the  damages,  if  any,  have  been  estimated  and  deducted  from  the 
aggregate  amount  of  benefits,    pp.  ^1-^73. 

Trial. — Special  Finding. — Motion  to  Make  More  Specific. — New  Trial. — 
If  a  special  finding  omits  material  facts,  the  remedy  is  by  motion 
for  a  new  trial,  not  by  motion  to  make  the  special  finding  more 
specific,    pp.  flSy  B74. 

Eminent  Domain. — Sewers. — Assessments. — ^An  assessment  for  a  sewer 
is  against  the  property,  and  not  against  the  owner  of  the  property, 
and  it  does  not  follow  that  plaintiff  was  not  compensat>ed  for 
land  taken  for  the  construction  of  a  sewer  because  the  assessment 
for  the  construction  thereof  was  made  in  the  wrong  name.  p.  £74. 

Prom  Floyd  Circuit  Court;   W.  C.  Utz,  Judge. 
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Action  by  the  Gas  Light  and  Coke  Company  against 
the  city  of  New  Albany  for  damages  for  land  appropri- 
ated for  a  sewer.  From  a  judgment  for  defendant,  plain- 
tiff appeals-    Affirmed. 

C.  D.  Kelso  and  J.  F.  Kelso^  for  appellant. 

J.  Herter  and  G.  H,  Hester ^  for  appellee. 

Hadley,  J. — Appellant,  being  the  owner  of  a  parcel  of 
land  within  the  corporate  limits  of  appellee  city,  brought 
this  suit  to  recover  damages  for  the  alleged  wrongful  appro- 
priation of  a  strip  ten  feet  wide,  running  diagonally  across 
said  parcel,  for  the  construction  of  a  permanent  sewer,  hn 
answer  was  filed  in  general  denial,  and  four  affirmative 
paragraphs,  each  of  which  was  held  good  as  against  appel- 
lant's demurrer.  Reply  in  denial.  Trial  by  the  court. 
Special  finding  and  conclusions  of  law  against  appellant. 
Appellant's  motions  to  make  the  special  finding  of  facts 
more  specific  and  for  a  new  trial  were  overruled.  Errors  as- 
signed on  all  adverse  rulings. 

The  facts  set  forth  in  the  special  finding,  so  far  as  mate- 
rial to  a  decision  of  the  case,  are,  in  substance,  these:  Ap- 
pellant in  1870  became  and  remains  the  owner  of  a  part  of 
an  outlet  in  the  city  of  New  Albany,  which  it  occupies 
with  a  part  of  its  gas  plant.  For  more  than  twenty  years 
prior  to  its  ownership  said  lot  was  crossed  by  a  ditch  and 
natural  water  course,  which  entered  near  the  southeast  cor- 
ner from  Oak  street,  and  meandered  in  a  northwesterly 
direction  to  the  west  line  thereof,  on  Bank  street,  which 
ditch  and  water  course,  for  more  than  forty  years  before 
the  appropriation  complained  of,  had  been  used  by  the  city 
for  drainage,  and  was  the  natural,  conduit  for  all  water 
flowing  over  Oak  street,  and  all  other  streets  and  alleys  of 
the  city,  within  a  radius  of  one-fourth  of  a  mile  of  appel- 
lant's property,  and  was  the  only  means  by  which  the  water 
in  said  district  could  flow  off  and  escape,  all  of  which  was 
well  known  to  appellant  when  it  purchased  its  property. 
The  city,  more  than  twenty  years  before  appellant  acquired 
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its  property,  had  constructed  and  still  maintains  two  sew- 
ers,— one  running  through  Oak  street  and  ending,  and 
emptying  its  water  and  sewage  into  said  ditch  and  water 
course,  at  the  point  where  the  same  enters  appellant's  prem- 
ises ;  and  the  other  beginning  in  Bank  street,  at  the  point 
where  said  natural  channel  leaves  appellant's  premises,  and 
running  thence  to  Falling  Run  creek.  The  sewer  from  Oak 
street  has  all  the  time  continued  to  discharge  into  said  nat- 
ural channel  at  the  east  line  of  appellant's  lot  multifarious 
and  noxious  substances  from  the  streets,  alleys,  and  resi- 
dential pipes,  and,  flowing  out  across  the  lot,  created  thereby 
a  public  nuisance  dangerous  to  public  health.  In  June, 
1890,  the  common  council  of  the  city,  by  a  two-thirds  vote 
of  its  members,  adopted  a  resolution  declaring  it  necessary 
to  construct  a  sewer,  in  and  along  the  general  course  of  said 
natural  water  course,  across  appellant's  property ;  the  same 
beginning  and  ending  at  the  same  points  where  said  water 
course  began  and  ended  on  appellant's  premises.  Such  fur- 
ther proceedings  were  had,  in  strict  conformity  with  the  act 
of  1889,  commonly  known  as  the  Barrett  law,  as  resulted  in 
the  construction  of  a  covered  sewer  along  said  natural  chan- 
nel, made  of  brick  and  stone,  and  the  assessment  of  $923.50 
benefits  against  appellant's  property.  After  the  notices 
provided  by  law,  appellant  made  no  objection  to  the  con- 
struction of  said  sewer,  and  no  objection  to  said  assessment 
of  benefits,  and  to  no  other  steps  in  the  proceedings,  and 
with  full  knowledge  stood  by,  and  without  objection  per- 
mitted the  contractor  to  enter  upon  its  premises  and  c<mi- 
struct  the  sewer,  and  thereafter  paid  its  said  assessment  in 
full.  The  sewer  was  constructed  and  is  still  maintained  as 
a  part  of  the  city's  general  system. 

The  conclusions  of  law,  in  effect,  are:  (1)  The  city  had 
a  right,  in  the  nature  of  an  easement,  to  enter  and  construct 
the  sewer  along  the  natural  water  channel  across  appellant's 
lot;  (2)  the  sewer  was  constructed,  and  the  cost  thereof 
assessed  against  the  property  benefited,  in  strict  accordance 
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with  the  statute,  and  the  plaintiff  is  now  estopped  from 
claiming  damages. 

The  foregoing  facts  being  all  within  the  scope  of  the 
issues,  the  conclusions  of  law  drawn  therefrom  present  the 
same  questions  raised  by  the  demurrers  to  the  answers,  and 
consideration  of  the  demurrers  will  therefore  be  omitted. 
Runner  v.  8coU,  150  Ind.  441 ;  Zom  Brewing  Co.  v.  Mar 
lott,  151  Ind.  371 ;  Ounder  v.  Ttbbits,  153  Ind.  591. 

We  are  not  called  upon  to  decide  moot  questions.  State, 
ex  ret,  v.  Board,  etc.,  153  Ind.  302.  The  sewer  in  contro- 
versy was  constructed,  not  by  virtue  of  any  claim  of  the  city 
to  an  easement  entitling  it  to  enter  appellant's  premises  for 
that  purpose,  but  by  virtue  of  the  statute  enacted  for  the 
government  of  such  enterprises.  Hence  the  question  pre- 
sented by  the  first  conclusion  of  law  is  moot^  and  will  not  be 
considered. 

With  respect  to  the  second  conclusion  of  law,  it  should  be 
noted  that  mimicipalities  have  conferred  upon  them  by  the 
legislature  the  following  general  powers:  "To  fill  up  or 
drain  any  lot  or  parcel  of  ground  within  such  city,  ♦  ♦  ♦ 
whenever  water  has  or  may  become  so  stagnant  or  noxious 
as  to  be,  in  the  opinion  of  such  council,  a  nuisance  and 
injurious  to  the  health".  §3541  Bums  1901,  clause  2. 
'Tor  the  purpose  of  drainage  of  such  city,  [the  common 
council]  may  go  beyond  the  city  limits,  and  condemn  lands 
and  materials,  and  exercise  fuU  jurisdiction  and  all  the 
necessary  power  therefor.'^  §3541  Bums  1901,  clause  26. 
"To  regulate  all  bridges,  culverts,  sewers,  ♦  ♦  ♦  and 
the  location  thereof."  §3541  Bums  1901,  clause  40.  "To 
construct  and  regulate  sewers,  drains,  and  cisterns  and  pro- 
vide for  the  payment  of  the  cost  of  constructing  the  same. 
*  *  *  To  provide  for  the  estimate  for  the  cost  thereof, 
and  the  assessment  of  the  same  upon  the  owners  of  such  lots 
and  lands  as  may  be  benefited  thereby  in  such  equitable  pro- 
portions as  the  common  coimcil  may  deem  just".  §3541 
Bums  1901,  clause  43.    The  special  act  under  which  the 
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sewer  was  constructed  (Acts  1889,  p.  237)  provides:  Sec- 
tion 1.  Tl^at,  upon  the  presentation  of  a  proper  petition  for 
the  construction  of  a  sewer,  the  common  council  shall  have 
full  power  to  provide  by  ordinance  how  and  in  what  manner 
the  improvement  shall  be  made,  and  in  what  manner  the 
cost  shall  be  assessed  and  collected.  Section  2.  When  it  is 
deemed  necessary  to  construct  a  sewer,  the  council  shall  d^ 
clare  by  resolution  the  necessity  therefor,  and  shall  state  the 
kind,  si^e,  location,  and  designate  the  terminal  points  tiiere- 
of.  Section  3.  And  the  cost  of  any  such  sewer  shall  be  ap- 
portioned among  the  lands,  lots,  and  parts  of  lots  benefited 
thereby,  and  according  to  such  benefits.  Section  6.  When 
such  sewer  has  been  completed,  the  city  engineer  shall  re- 
port a  description  of  each  lot  or  parcel  of  land  benefited 
thereby,  with  the  owner's  name,  and  the  fair  proportion  of 
each,  of  the  cost  of  the  sewer  according  to  the  benefits  con- 
ferred, that  should  be  assessed  against  such  lot.  Section  7. 
And  after  notice  and  a  hearing  the  council  ^^shall  assess 
against  the  several  lots,  and  parcels  of  ground,  the  several 
amounts  which  should  be  assessed  on  account  of  the  im- 
provement." More  concisely,  cities  have  power  to  drain 
any  lot  or  parcel  of  ground  within  the  city  whenever  water 
has  or  may  become  stagnant,  noxious,  and  injurious  to 
health;  also,  the  power  to  regulate  and  locate  sewers,  and, 
to  accomplish  drainage,  have  all  the  necessary  power  to  go 
beyond  the  city  limits,-  and  power  to  provide  for  the  cost 
by  assessments  against  the  property  benefited.  This  power 
of  location  by  cities  in  such  places  as  will  serve  the  purpose  i 

of  drainage  is  expressly  confirmed  by  the  special  act  of 
1889,  and  in  no  part  of  said  act  is  it  hinted  that  such  loca- 
tion shall  be  limited  to  the  streets  and  alleys;  and  when 
the  location  is  determined,  and  described  in  the  resolution 
of  necessity,  ample  provisions  follow  for  redress  by  any  one 
aggrieved.  This  unlimited  right  of  location,  and  accom- 
panying right  of  assessment,  is  nothing  more  or  less  than 
the  right  of  eminent  domain,  with  means  for  compensating 
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the  owner  for  whatever  he  may  be  called  upon  to  surr^ider 
to  the  public. 

It  is  contended  that,  since  the  statute  does  not  provide  for 
the  assessment  of  damages  in  sewer  construction,  appel- 
lant's benefits  were  assessed  without  taking  its  damages  into 
consideration,  and  that  it  remains  without  compensation 
for  the  ground  occupied  by  the  sewer.  In  this  we  cannot 
concur.  Whatever  may  be  the  rule  in  other  jurisdictions, 
it  is  the  settled  law  in  this  State  that  when  a  public  im- 
provement, such  as  usually  conveys  with  it  both  benefits  and 
damages,  is  laid  upon  land,  under  the  right  of  eminent  do- 
main, the  compensation  of  the  owner  for  what  is  taken  is 
determined,  in  the  absence  of  a  statute  forbidding  it^  by 
taking  into  account  both  the  benefits  and  damages.  The 
rule  rests  upon  the  principle  that  when  the  State  impresses 
a  servitude  upon  land,  which  incidentally  carries  into  the 
remaining  property  a  pecuniary  value  equal  to  the  value 
of  that  taken,  the  owner  has  lost  nothing,  and  has  received 
that  just  compensation  guaranteed  by  the  Constitution. 
Mclntire  v.  State,  5  Blackf .  384 ;  Indiana,  etc.,  B.  Co.  v. 
Hunter,  8  Ind.  74;  Hagaman  v.  Moore,  Si  Ind.  496;  BiwJc 
V.  Simonson,  104  Ind.  173,  54  Am.  Rep.  304 ;  Forsyth  v. 
WUeox,  143  Ind.  144,  152;  Rosa  v.  Davis,  97  Ind.  79,  84. 

It  may  therefore  be  said  that  in  all  public  improvement 
cases,  where  the  statute  does  not  provide  otherwise,  the 
proper  mode  of  determining  whether  the  assessment  shall 
be  for  benefits  or  damages  is  to  settle  the  quarUum  of  each, 
and  the  net  remainder,  after  subtracting  the  lesser  from 
the  greater,  will  characterize  the  true  assessment.  And  in 
all  such  cases,  where  benefits  have  been  assessed  against 
property,  it  wiU  be  conclusively  presumed,  as  against  a 
collateral  attack,  that  the  damages,  if  any,  have  been  esti- 
mated and  deducted  from  the  aggregate  amount  of  benefits. 
It  follows  that  the  second  conclusion  of  law  was  correct. 

Appellant's  motion  to  make  the  special  finding  more  spe- 
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cific  was  properly  overruled.  Xo  such  motion  is  known  to 
our  practice.  Windfall^  etc,  Co.  v.  Terwilliger,  152  Ind. 
364.  If  a  special  finding  omits  material  facts,  the  remedy 
is  by  motion  for  a  new  trial.  Heiney  v.  Lontz,  147 
Ind.  417. 

It  is  afSrmed  that  the  corporate  name  of  appellant,  as 
shown  by  the  record,  is  the  Gas  Light  &  Coke  Company  of 
New  Albany,  and  that  the  assessment  for  the  construction 
of  the  sewer  was  made  against  the  Xew  Albany  Gas  Light 
&  Coke  Company,  and  that  no  compensation  in  any  form 
has  ever  been  rendered  appellant  for  the  ground  occupied 
by  the  sewer.  There  is  no  merit  in  this  contention.  The 
assessment  was  against  the  property,  and  not  against  the 
owner.  There  is  no  personal  liability  following  such  an 
assessment.  Wlien  the  city  had  exhausted  the  property,  it 
could  look  no  further  for  an  unpaid  balance,  and  it  is  a 
complete  answer  to  the  contention  to  say  that  appellant  is 
here  asserting  ownership  of  the  property  at  the  time  the 
sewer  was  constructed  and  the  assessment  made. 

Many  other  reasons  for  a  new  trial  are  stated,  and  a 
few  argued,  which  chiefly  relate  to  alleged  insujQBciency  in 
identification  of  certain  records  introduced  in  evidence. 
We  have  carefully  examined  all  questions  presented,  and 
find  that  they  were  all  properly  ruled. 

Judgment  affirmed. 

Dowling,  J.,  took  no  part  in  the  decision  of  this  casa 


The  Indianapolis  Street  Railway   Company 
V.  Taylob. 

[No.  19,537.    Piled  April  2,  1902.] 

Street  Bahjioads.— TTtZ/uZ  Injury. — Complaint. — ^An  averment  in  a 
complaint  in  an  action  against  a  street  railroad  company  that  de- 
fendant wilfully  and  malicioosly  ran  its  car  against  plaintiff  and 
hurled  him  with  great  force  and  violence  upon  the  roadway*  and 
that  he  and  his  bicycle  became  entangled  in  the  fender  in  front 
of  the  car,  and  that  defendant's  motorman,  after  h9  knew  of 
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plaintiff's  ocmditioii,  wilfnllj,  with  intent  to  destroj  plaintiiTB 
life,  continned  to  operate  the  oar  at  a  high  xate  of  speed  for  a  dis- 
tance of  800  feet,  during  all  of  which  distance  plaintiff  was 
dragged  along  said  street  and  under  the  fender  of  the  oar,  charges 
a  wilful  injiuy.    pp,  £76,  f77. 

STRSsrRAiLROADfl. — WUful  InjtJBry.'^In8tructian.-~hi  an  action  against 
a  street  railroad  company  for  personal  injuries  sustained  through 
the  alleged  wilfulness  of  the  motozman,  an  instruction  that  if  the 
motorman  knew  that  plaintiff  was  heneath  the  car  and  helpless, 
and  knew  that  he  could  stop  the  car  in  time  to  prevent  the  in- 
fliction upon  plaintiff  of  any  injury  he  receiTed,  and  with  such 
knowledge  did  not  stop  the  oar,  the  defendant  is  liable  to  the 
plaintiff  for  all  the  injury  received  by  him  after  the  oar  could 
have  been  stopped,  but  was  not,  is  enoneous,  as  it  cannot  be  said 
that  the  facts  stated  in  the  instruction  show,  as  a  matter  of  law, 
a  willingness  to  inflict  the  injury,    pp.  jP77,  £78. 

TBiAifc — Contributory  Negligence. — Penonal  Ir^tariea. — Emdence. — ^While 
under  §d60a  Bums  1901  the  burden  of  proving  contributory  negli- 
gence of  plaintiff  is  upon  the  defendant,  yet,  if  such  negligence 
is  shown  by  the  evidence  given  on  behalf  of  the  plaintiff,  it  is  as 
'  effective  as  if  proved  by  the  defendant,    pp.  £79,  £80. 

From  Shelby  Circuit  Court;  Douglas  Morris j  Judge. 

Action  by  Charles  E.  Taylor  against  the  Indianapolis 
Street  Railroad  Company  for  damages  for  personal  in- 
juries. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

F.  Winters,  W.  H.  LaUa,  K.  M.  Hord  and-B.  K.  Adams, 
for  appellant. 

W.  V.  Booker,  C.  T.  Hanna  and  T.  A.  Daily,  for  ap- 
pellee. 

Monks,  J. — This  action  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries.  On  November  11, 
1899,  appellant's  railway  had  a  double  track  on  Illinois 
street,  in  the  city  of  Indianapolis.  The  west  track  was 
used  by  the  south  bound  cars,  and  the  east  track  by  the 
north  bound  cars.  In  the  evening  of  that  day,  after  dark, 
appellee  was  riding  a  bicycle  on  Vermont  street,  in  said 
city,  going  eastward  across  Illinois  street,  and  was  struck 
by  a  south  botmd  car  when  crossing  said  west  track,  and 
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carried  some  distance  on  Illinois  street  by  the  fender  on 
said  car.  The  first  and  second  paragraphs  of  complaint  are 
predicated  upon  the  alleged  negligence  of  appellant.  ,The 
third  paragraph  charges  a  wilful  injury.  The  only  error 
assigned  and  not  waived  calls  in  question  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 

At  the  request  of  appellee,  the  court  gave  to  the  jury  the 
following  instruction:  "If  the  defendant's  motorman,  in 
charge  of  the  car  complained  of,  knew  of  the  plaintiff's 
peril,  and  that  plaintiff  was  beneath  said  car,  and  helpless, 
and  said  servant  knew  that  he  could  stop  said  car  in  time  to 
prevent  the  infliction  upon  the  plaintiff  of  any  of  the  injury 
he  received,  if  he  received  any,  and  the  servant,  with  such 
knowledge,  did  not  stop  the  car,  then  the  defendant  is  liable 
to  the  plaintiff  for  all  the  injury  received  by  him,  if  any, 
after  the  car  could  have  been  stopped,  but  was  not/'  The 
giving  of  this  instruction  was  assigned  as  cause  for  a  new 
trial. 

It  is  alleged  in  the  first  and  second  paragraphs  that  ap- 
pellant negligently  ran  its  street  car  against  "appellee  with 
great  force  and  violence,  and  that  he  was  caught  by  and 
under  the  fender  and  dragged  a  great  distance,  etc."  It  is 
not  alleged  in  either  of  said  paragraphs  that  appellant  had 
any  knowledge  that  appellee  was  under  said  fender,  and 
with  such  knowledge  failed  to  exercise  ordinary  care  to 
stop  said  car,  so  as  to  bring  either  of  said  paragraphs  witiiin 
the  rule  declared  in  Cleveland,  etc.,  B.  Co.  v.  Klee,  154 
Ind.  430,  434,  435.  Said  instruction  did  not,  therefore, 
Btate  the  law  applicable  to  either  of  said  paragraphs. 

The  third  paragraph  of  complaint  charges  that  appellant 
wilfully  and  maliciously  ran  its  car  against  appellee  and 
hurled  him  with  great  force  and  Violence  upon  the  roadway, 
and  that  he  and  his  bicycle  became  entangled  with  and  un- 
der the  fender  in  front  of  said  car,  and  that  appellant's 
motorman,  after  he  knew  of  appellee's  "perilous  and  help- 
less condition  and  circumstances,  wilfully,  with  latent  to 
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destroy  appellant's  life,  continued  to  operate  said  car  at  a 
high  rate  of  speed,  for  a  distance  of  300  feet,  during  all  of 
which  distance  appellee  was  dragged  along  tfaid  street  and 
under  the  fender  of  said  car."  This  paragraph  charges  a 
wilful  injury. 

When  the  injury  is  wilfully  inflicted,  the  contributory 
negligence  of  the  injured  party  is  not  a  defense.  In  such 
case  the  complaint  should  allege  that  the  injurious  act  was 
purposely  and  intentionally  conunittted,  with  the  intent 
wilfully  and  purposely  to  inflict  the  injury  complained  of. 
"To  constitute  a  wilful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which  is  quasi  criminal." 
LouisvUlej  etc.,  B.  Co,  v.  Bryan,  107  Ind.  51,  63 ;  Cleve- 
land,  etc.,  B.  Co.  v.  Miller,  149  Ind.  490,  499-501 ;  Conner 
V.  Citizens  St.  B.  Co.,  146  Ind.  430,  439 ;  Palmer  v.  Chi- 
cago, etc.,  B.  Co.,  112  Ind.  250;  Parker  v.  Pennsylvania 
Co.,  134  Ind.  673,  677,  678,  23  L.  R.  A.  552,  and  cases 
cited. 

It  was  said  in  Oregory  v.  Cleveland,  etc.,  B.  Co.,  112 
Ind.  385,  387:  "As  a  rule  of  evidence,  the  presumption 
that  every  person  intends  the  natural  and  probable  conse- 
quences of  his  wrongful  or  unlawful  acts  applies  as  well  in 
civil  as  in  criminal  cases ;  hence,  the  unlawful  intent  may 
be  shown  by  direct  evidence,  or  it  may  be  inferred  from 
conduct  which  shows  a  reckless  disregard  of  consequences, 
and  a  willingness  to  inflict  injury,  by  purposely  and  volun- 
tarily doing  an  act,  with  knowledge  that  some  one  is  uncon- 
sciously or  unavoidably  in  a  situation  to  be  injured  thereby. 
An  act  which  in  itself  might  be  lawful  becomes  unlawful 
when  done  in  a  manner  or  under  circumstances  which 
charge  the  actor  with  knowledge  that  it  will  result  in  injury 
to  some  one.  Palmer  v.  Chicago,  etc.,  B.  Co.,  112  Ind.  250 ; 
Louisville,  etc.,  B.  Co.  v.  Ader,  110  Ind.  376 ;  Louisville,, 
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etc.,  B.  Co.  V.  Bryan,  107  Ind.  51 ;  Belt  B.  Go.  v.  Marm, 
107  Ind.  89 ;  Pennsylvania  Co.  v.  Smith,  98  Ind.  42^.'* 

It  follows  that,  if  the  conduct  of  the  motorman,  after  he 
became  aware  of  appellee's  dangerous  and  helpless  condi- 
tion, was  not  such  that  an  intent  to  inflict  the  injury  upon 
appellee  might  properly  be  inferred  therefrom,  the  same 
was  not  wilful  (Gregory  v.  Cleveland,  etc.,  B.  Co.,  112 
Ind.  385,  387),  and  appellant  was  not  liable  therefor  under 
the  third  paragraph  of  complaint. 

Upon  the  facts  stated  in  said  instruction,  it  is  evident 
that  it  can  not  be  said  as  a  matter  of  law  that  appellant  was 
guilty  of  purposely  and  intentionally  injuring  appellee 
after  he  fell  under  the  fender.  It  can  not  be  said  that  such 
facts  show,  as  matter  of  law,  "a  willingness  to  inflict  the 
injury.''  How,  or  by  what  means,  the  motorman  knew  he 
could  stop  the  car,  is  not  stated ;  nor  is  it  stated  in  what  dis- 
tance he  knew  he  could  stop  the  car.  These  matters  are  left 
entirely  to  conjecture.  Moreover,  there  was  no  evidence 
given  in  the  cause  showing  that  the  motorman  knew  he 
could  stop  the  car  before  any  injury  was  received  by  ap- 
pellee after  he  was  thrown  under  the  fender.  On  the  con- 
trary, at  the  rate  of  speed  the  street  car  was  going  at  the 
time  of  the  collision,  the  same  could  not  have  been  stopped 
instantly,  and,  therefore,  could  not  have  been  stopped  before 
any  injury  was  received  by  appellee  after  he  was  under  the 
fender. 

There  was  evidence  that  the  motorman  reversed  the 
power,  applied  the  brake,  and  sanded  the  track  as  soon  as 
he  had  knowledge  of  appellee's  perilous  condition,  and  did 
aU  within  his  power  to  stop  the  car.  Evidence  was  also 
given  from  which  it  might  be  argued  that  such  care  was  not 
exercised  by  the  motorman  to  stop  the  car.  The  evidence 
shows  that  the  car  was  stopped  after  the  collision,  and 
moved  backward,  so  as  to  release  appellee  from  the  fender. 
There  was  a  conflict  in  the  evidence  as  to  the  distance  the  car 
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went  after  the  motorman  had  knowledge  of  appellee's  dan- 
gerous position  before  it  was  stopped.  The  instruction,  in 
effect,  declared  that  appellee  was  entitled  to  recover  for  the 
injury  received  after  the  car  could  have  been  stopped,  even 
though  the  conduct  of  the  motorman  was  not  such  that  an  in- 
tent to  inflict  the  injury  could  be  properly  inferred  there- 
from, under  the  rule  stated  in  Gregory  v.  Cleveland,  etc., 
E.  Co,,  112  Ind.  385,  387. 

Appellant  requested  the  court  to  instruct  the  jury  that, 
"if  it  aflBrmatively  appears  from  the  evidence  that  the  plain- 
tiff  did  not  use  due  care  to  discover  the  approach  of  cars 
upon  defendant's  track  before  he  attempted  to  cross  the 
same,  he  cannot  recover  for  any  alleged  negligence  of  the 
defendant."  The  court  modified  the  instruction  by  add- 
ing thereto,  'T)ut  the  burden  of  proving  contributory  neg- 
ligence on  the  part  of  the  plaintiff  rests  on  the  defendant ;" 
and  gave  said  instruction  as  modified.  By  another  instruc- 
tion, the  court  correctly  informed  the  jury  that  the  contrib- 
utory negligence,  if  any,  of  appellee  was  a  defense  to  the 
first  and  second  paragraphs  of  the  complaint,  and  the  burden 
of  proving  the  same  was  upon  the  appellant.  We  have  held 
the  act  of  1899  (Acts  1899,  p.  58,  §359a  Bums  1901), 
which  provides  that  contributory  negligence  in  actions  for 
personal  injuries  "shall  be  a  matter  of  defense,  and  may  be 
proved  under  the  answer  of  general  denial,"  constitutional 
{Indianapolis  St.  R,  Co.  v.  Robinson,  157  Ind.  414),  and 
adhere  to  that  ruling.  While  under  said  act  the  burden  of 
proving  contributory  negligence  of  the  plaintiff  is  upon  the 
defendant,  yet,  if  such  negligence  is  shown  by  the  evidence 
given  on  behalf  of  the  plaintiff,  it  is  as  effective  as  if  proved 
by  the  defendant ;  and  there  can  be  no  recovery  in  such  case. 
This  being  true,  if  it  aflBrmatively  appeared  from  the  evi- 
dence that  appellee  was  guilty  of  contributory  negligence, 
it  was  not  material  who  had  the  burden  of  proof ;  and  the 
words  added  by  the  court  to  said  instruction  were  calculated, 
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at  least^  to  mislead  the  jury  and  cause  them  to  believe  that 
plaintiff's  contributory  negligence  could  only  be  proved  by 
witnesses  who  testified  on  behalf  of  appellant. 

It  may  be  that  an  examination  of  the  record  would  show 
that  the  giving  of  said  instruction  as  modified  did  not  mis- 
lead the  jury,  and  was  therefore  harmless ;  but  as  the  case 
must  be  reversed  for  the  error  in  giving  the  instruction  first 
mentioned,  it  is  not  necessary  to  examin-e  the  record  for 
that  purpose.  It  is  sufficient  to  call  attention  to  the  inac- 
curacy of  any  instruction  that  requires  in  express  terms,  or 
impliedly,  that  the  contributory  negligence  of  a  plaintiff 
must  be  proved  by  the  defendant.  The  jury  should  be  in- 
formed that  it  is  sufficient  if  the  wntributory  n^ligence 
of  the  plaintiff  is  proved  by  a  preponderance  of  the  evi- 
dence, without  regard  to  whether  such  evidence  was  given 
by  the  plaintiff  or  defendant,  or  by  both. 

There  may  be  other  instructions  given  open  to  the  same 
objection ;  if  so,  what  we  have  already  said  shows  how  that 
defect  may  be  remedied. 

Other  questions  are  argued  in  the  briefs,  but  as  ihey  may 
not  arise  on  another  trial  it  is  not  necessary  to  determine 
the  same. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lee's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


HOBNEB   ET  AL.  V.  McCoNNELL   £T  AL. 
[No.  19,614.    FUed  AprU  8,  1902.] 

TLKADma.-— Contracts,-— When  Pretumed  to  he  Oro/.— Where  the  com- 
plaint in  a  salt  for  the  specific  perf ormaiioe  of  a  oontnct  to  con- 
vey land  is  silent  as  to  whether  the  contract  was  oral  or  in  wrltingy 
it  will  be  presamed  to  have  been  oral.    p.  ^4. 

Frauds,  Statutb  of.— ParoZ  Ckmtract  to  Convey  Lomd,—EnfOToemeni, — 
Where  a  parent  makes  a  parol  promise  to  a  child  to  oonvey  a  tract 
of  land  if  the  child  will  take  possession  of,  reside  npon  and  im- 
prove the  same,  and  in  reliance  npon  the  promise  the  child  takes 
possession  and  makes  improvements  of  a  permanent  and  valuable 
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character,  such  jnromiae  rests  upon  a  valuable  consideration;  and 
performance  on  the  i>art  of  the  child  takes  the  oral  contract  oat  of 
the  operati(ni  of  the  statute  of  frauds,  and  a  court  of  equity  will 
decree  a  speoiflo  pezf  ormanoe  of  the  contract,  pp.  £84r-987. 
lilBcrrATioN  09  AonoNS. — Parol  Contract  to  Conoey  Land. — An  answer 
pleading  the  six  years'  statute  of  limitations  in  bar  of  a  suit  to 
enforoe  a  parol  contract  to  convey  real  estate  is  demurrable,  since 
the  only  statute  applicable  is  the  fifteen  years'  statute  as  provided 
by  4296  Bums  1901.    p.  £87. 

FFom  LaGrange  Circuit  Court ;  Anthony  Deahl,  Special 
Judge. 

Suit  by  Amanda  McConnell  and  husband  against  Isaac 
Horner  and  wife  for  the  specific  performance  of  a  contract 
to  convey  land.  From  a  judgment  in  favor  of  plaintiffs 
defendants  appeal.    Affirmed. 

0.  L.  Ballou  and  B.  P.  BarVy  for  appellants. 
J.  D.  FerraUj  F.  JD.  Merritt  and  J.  W.  Hanan^  for  ap- 
pellees. 

Jordan^  C.  J. — This  action  was  instituted  by  Amanda 
and  Joseph  McConnell,  as  plaintiffs  below,  on -March  27, 
1899,  against  the  defendants,  Isaac  and  Catherine  Homer, 
for  the  specific  performance  of  a  parol  contract  for  the 
conveyance  of  certain  real  estate  situated  in  LaGrange 
county,  Indiana.  Plaintiffs  secured  a  decree  for  a  specific 
performance  of  the  contract  in  question  as  prayed  for,  from 
-which  defendants  appeal,  and  assign  as  errors  the  over- 
ruling of  their  separate  demurrers  to  the  first  and  second 
paragraphs  of  the  amended  complaint,  and  in  sustaining 
the  separate  demurrers  of  plaintiffs  to  the  answer.  The 
amended  complaint  is  in  two  paragraphs,  the  first  of  which 
alleges  and  discloses  the  following  facts:  Plaintiffs,  ap- 
pellees herein,  are  husband  and  wife,  and  the  defendants  are 
also  husband  and  wife,  and  the  father  and  mother  of  the 
plaintiff  Amanda  McConnell.  At  and  prior  to  the  agree- 
ment hereinafter  mentioned,  defendant  Isaac  Homer  was 
the  owner  of  400  acres  of  good  and  valuable  land  situated 
in  said  LaGrange  counly,  of  which  the  following  tract  waa  a 
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part:    The  north  half  of  the  east  half  of  the  northeast  quar- 
ter   of    section    thirteen,    town    thirty-six    north,    range 
eight     east.       In     September,     1887,     the     defendants^ 
Isaac    and    Catherine    Horner,    promised    to    and     did 
give    to    their    said    daughter,    Amanda    McConnell,    the 
tract  of  land   above  described,   and   agreed    with   her   to 
convey  the   same  to  her   if  she  would   move   onto   said 
,tract  from  the  place  where  she  then  resided,  and  would 
improve  and  make  it  her  home,  and  in  addition  thereto  they 
agreed  to  give  her  $400  to  aid  in  building  an  addition  to  the 
dwelling-house  situate  on  said  land.  Plaintiff  Amanda  ac- 
cepted the  proposition  of  the  defendants  so  made  to  her, 
and  in  said  month  of  September,  1887,  she  entered,  pur- 
suant to  said  agreement  and  contract,  into,  and  took  full  pos- 
session of  the  real  estate,  and  under  said  agreement  she 
thenceforward  continued  and  remained  in  possession  there- 
of; that  relying  on  said  agreement,  and  in  compliance  there- 
with, she  has  improved  said  land  by  making  thereon  valu- 
able and  permanent  improvements,  to  wit:  She  has  erected 
an  addition  to  the  dwelling-house  situate  on  said  land  at 
a  cost  and  expense  to  her  of  $800 ;  she  has  also  built  a  bam 
on  the  land  of  the  value  of  $400,  and  has  erected  other 
necessary  buildings  and  out-houses  thereon  of  the  value  of 
$300;  she  has  caused  wells  to  be  dug  and  supplied  them 
with  pumps,  and  has  had  cleared  five  acres  and  over  of  said 
land  at  an  expense  to  her  of  $100,  and  has  fenced  the 
entire  tract  so  as  to  divide  it  into  suitable  and  necessary 
fields;  she  has  planted  thereon  a  good  orchard  of  apple, 
peach,  and  other  fruit  trees,  and  has  planted  many  shade 
and  ornamental  trees  thereon,  all  of  which  are  growing. 
It  is  averred  that  the  said  improvements  so  made  on  the  land 
are  of  the  total  value  of  $1,500,  and  it  is  further  disclosed 
that  she  has  performed  on  her  part  all  of  the  terms  and  stip- 
ulations of  the  said  contract  and  agreement.     That  during 
the  time  she  was  making  said  improvements  she  fully  relied 
upon  the  said  agreement  into  which  she  and  the  defendants 
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had  entered  and  believed  that  the  land  was  her  own,  and  that 
the  defendants  would,  as  they  agreed,  execute  to  her  a  deed 
therefor^  The  defendants  knew  that  she  was  improving  the 
land  as  aforesaid  shown,  and  encouraged  her  to  make  said 
improvements,  and  during  all  of  the  said  time  in  which  she 
was  improving  the  said  land  they  recognized  it  as  belonging 
to  her,  and  stated  to  her  that  they  were  ready  and  willing 
to  make  her  a  deed  for  the  land  as  they  had  agreed.  About 
six  years  prior  to  the  commencement  of  this  action,  defend- 
ants did  sign  and  acknowledge  a  deed  conveying  said  land 
to  the  plaintiff,  Amanda  McConnell,  but  it  is  averred  that 
the  defendant,  Catherine  Homer,  refused  to  permit  this 
deed  to  be  delivered  until  her  codefendant,  Isaac  Hor- 
ner, would  execute  to  her,  said  Catherine,  a  deed  for  eighty 
acres  of  the  land  belonging  to  him,  known  as  the  "Home 
farm."  That  thereupon  said  Isaac  did  execute  to  said 
Catherine,  a  deed  for  said  eighty-acre  tract  on  the  express 
agreement  and  understanding  that  she  w^ould  join  him  in  the 
execution  and  delivery  of  a  deed  to  the  plaintiff,  Amanda 
McConnell,  for  the  land  herein  described.  But  facts  are 
alleged  showing  that  after  said  Catherine  had  secured  the 
deed  to  the  eighty-acre  tract  she  burned  and  destroyed  the 
deed  which  she  and  her  husband,  Isaac,  had  previously 
signed,  purporting  to  convey  the  land  in  question  to  the 
plaintiff  Amanda.  Plaintiff  Amanda,  before  the  bringing  of 
this  action,  repeatedly  requested  the  defendants  to  execute 
to  her  a  deed  for  the  land  as  they  had  agreed,  all  of  which 
they  refused  to  do.  In  the  fall  of  1898  it  is  alleged  that 
the  defendants  wrongfully  claimed  that  the  land  in  contro- 
versy belonged  to  them,  and  demanded  that  plaintiff  pay  to 
them  $150  as  rent  for  the  land  for  the  year  1899,  and 
then  attempted  and  endeavored  to  rent  the  land  to  other 
persons,  and  wholly  repudiated  their  said  agreement  and 
contract,  and  wholly  refused  to  convey  the  land  to  plaintiff 
Amanda,  though  she  had  often  requested  and  demanded 
of  them  a  deed  therefor. 
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The  second  paragraph  of  the  complaint  is  similar  to  the 
first,  except  that  it  alleges  that  the  contract  and  agreement 
by  and  between  the  plaintiff  and  defendants  in  respect  to 
the  land  was  entered  into  in  1889,  and  that  plaintiff  went 
into  possession  of  the  land  thereunder.     It  is  averred  in 
this  paragraph  that  the  land  was  wild  and  unimproved 
and  was  situated  adjoining  to  a  forty-acre  tract  owned  by 
plaintiffs,   and  on  which  they  then  resided.     This  para- 
graph alleges  that  plaintiff,  in  addition  to  the  improve- 
ments made,  also  paid  the  taxes  which  accrued  against  the 
land.     The  prayer  of  the  complaint  is  that  it  be  decreed 
that  plaintiff,  Amanda  McConnell,  is  the  owner  of  the  lands, 
and  that  the  defendants  be  ordered  to  convey  the  same  to 
her,  and  on  their  refusal  so  to  do  that  a  commissioner  be 
appointed  to  execute  a  deed  to  her  for  the  lands  described 
in  the  complaint,  and  for  all  proper  and  equitable  relief. 

The  complaint  being  silent  as  to  whether  the  contract  OT 
agreement  in  question  was  in  writing  or  by  parol,  therefore, 
under  the  rule  affirmed  by  our  decisions,  the  presumption, 
must  be  that  it  was  in  parol.  Waymire  v.  Waymire,  141  Ind- 
164.  Appellants  contend  that,  inasmuch  as  this  parol  con.— 
tract  relates  to  the  purchase  of  lands,  it  falls  within  tho 
bar  of  the  statute  of  frauds,  and  cannot  be  enforced.  Con.— 
sequently  it  is  asserted  that  the  demurrer  to  each  paragrapli 
of  the  complaint  ought  to  have  been  sustained. 

The  question  to  be  determined,  then,  is,  are  the  facts  scfc 
up  in  the  complaint  sufficient  to  take  the  contract  out  of 
the  operation  of  the  statute?  The  acts  performed  on  th^ 
part  of  the  appellee,  Amanda  McConnell,  as  shown  imdesr 
the  averments  of  this  pleading,  constitute  such  a  part  peir- 
f  ormance  as  will  suffice  to  withdraw  the  contract  in  questioi3- 
from  the  operation  of  the  statute.  As  a  rule  of  pleading" 
it  is  asserted  that  where  the  complaint  or  bill  to  enforce  e^ 
specific  performance  discloses  an  oral  contract  for  the  con,— 
veyance  of  land,  and  also  states  facts  sufficiently  showing 
a  part  performance,  the  pleading  is  good  on  demurrer ;  bu'fc 
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in  such  cases  the  acts  relied  upon  to  constitute  such  per- 
formance in  order  to  take  the  case  out  of  the  statute  must 
be  distinctly  and  clearly  averred.  20  Ency.  of  PL  &  Pr. 
447. 

To  recapitulate  briefly,  it  appears:  That  appellee, 
Amanda  McConiiell,  is  the  daughter  of  appellant,  Isaac 
Homer;  that  the  latter  gave  the  land  in  dispute  to  her  in  • 
September,  1887,  and,  together  with  his  co-appellee,  agreed 
that  he  would  convey  the  land  to  her  if  she  would  move  onto 
the  same  from  the  place  where  she  then  resided,  improve 
it,  and  make  it  her  home ;  she  accepted  this  offer  or  proposi- 
tion, and  under  or  pursuant  thereto,  in  said  month  of  Sep- 
tember, entered  into  and  took  complete  possession  of  the 
premises  and  has  ever  since,  for  a  period  of  nearly  twelve 
years,  continued  in  the  possession  thereof.  It  is  further 
shown  that  after  she  went  into  the  possession  of  this  real 
estate,  on  the  faith  of  said  agreement  and  in  compliance 
therewith,  she  has  made  at  her  own  expense  permanent  and 
valuable  improvements  thereon  to  the  amount  of  $1,500, 
and  has  performed  on  her  part  all  of  the  stipulations  of  the 
agreement  or  contract.  It  is  also  shown  that  appellants 
knew  that  she  was  improving  the  land  and  encouraged  her 
to  do  so.  It  is  thereby  shown  that  appellee,  as  the  donee 
by  parol,  became  possessed  of  these  premises  under  and 
pursuant  to  the  agreement  of  her  father,  and  relying 
thereon,  made  lasting  and  valuable  improvements,  and 
before  the  institution  of  this  action  she  had  fully  performed 
her  part  of  the  contract,  and  had  demanded  of  appellants 
a  conveyance  of  the  land  in  controversy,  all  of  which  they 
refused  to  do,  and  wholly  repudiated  or  disavowed  the 
agreement  on  their  part  The  complaint,  under  the  facts, 
woxdd  certainly  justify  a  court  of  equity  in  decreeing  a  spe- 
cific performance  of  the  contract  Bums  v.  Fox,  113  Ind. 
205,  and  cases  cited ;  Drum  v.  Stevens,  94  Ind.  181 ;  Cut- 
singer  V.  Ballard,  115  Ind.  93 ;  StarTcey  v.  Starkey,  136 
Ind.  849;  Lobdell  v.  Lobdell,  36  K  T.  327;  Freemwn  v. 
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Freemm,  43  N.  Y.  34,  3  Am,  Kep.  657 ;  Faids  v.  Boof,  171 
lU.  568,  50  K  E.  653. 

This  latter  case  presents  a  statement  of  facts  very  similar 
to  those  involved  in  this  appeal.  The  court  in  its  opinion 
in  that  case  said :  ^' We  have  frequently  held,  that  where  a 
parent  makes  a  parol  promise  to  a  child  to  convey  a  tract 
*  of  land  if  the  child  will  take  possession  of,  reside  upon  and 
improve  the  same,  and  in  reliance  upon  the  promise  the 
child  takes  possession  and  makes  improvements  of  a  per- 
manent and  valuable  character,  a  court  of  equity  will  de- 
cree specific  performance  of  the  agreement.  Such  a  prom- 
ise rests  on  a  valuable  consideration,  and  performance  on 
the  part  of  the  child  takes  the  oral  contract  out  of  the  op- 
eration of  the  statute  of  frauds."     (Citing  authorities.) 

The  statute  of  frauds  can  never  be  successfully  invoked  to 
perpetrate  a  fraud  on  another,  and  the  reason  why  equity 
interposes  and  decrees  a  specific  performance  of  a  parol 
contract  in  such  cases,  where  either  a  sale  or  gift  of  the 
land  is  shown,  is  to  prevent  a  fraud  from  being  perpetrated 
upon  the  parol  purchaser  or  donee  by  the  seller  or  donor, 
as  the  case  may  be,  who  induced  such  buyer  or  donee  to  ex- 
pend his  money  and  time  on  the  faith  of  the  agreement  in 
improving  the  land,  and  then  thereafter  deprive  him  of  the 
benefits  of  such  improvements  by  availing  himself  thereof, 
as  the  result  of  avoiding  the  performance  of  the  contract  on 
his  part  by  interposing  the  statute  of  frauds.  Equity  pro- 
tects a  parol  gift  of  lands  equally  as  it  -does  a  parol  agree- 
ment or  contract  to  sell,  provided  such  agreement  is  accom- 
panied by  possession  thereunder,  and  the  further  fact  ap- 
pearing that  the  donee,  induced  by  the  promise  or  agreement 
of  the  donor  to  give,  has  made  valuable  and  lasting  improve- 
ments on  the  premises.  This  proposition  is  fully  aflfirmed 
and  sustained  by  the  authorities  heretofore  cited.  Appellee 
in  this  case  expended  her  money  in  making  permanent  im- 
provements on  this  land,  all  of  which  appear  to  have  been 
made  with  the  knowledge  of  her  father,  the  donor,  induced 
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as  she  was  by  his  promises  to  give  and  convey  the  land  to 
her.  This,  in  equity,  constitutes  a  sufficient  consideration 
for  his  promise  or  agreement.  Freeman  v.  Freeman,  43  N. 
Y.  34,  and  cases  cited ;  Fonts  v.  Roof,  171  111.  568. 

It  follows  that  each  paragraph  of  the  complaint  is  suffi- 
cient, and  the  demurrer  thereto  was  properly  overruled. 

The  answer  setting  up  the  six  years'  statute  of  limitations  , 
was  insufficient.     The  only  limitation  applicable  to  cases  of 
this  character  is  that  of  fifteen  years  as  provided  by  §295 
Bums  1901,  §294  Homer  1901.    See  Martin  v.  Martin,  118 
Ind.  227. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
answer. 

Judgment  affirmed. 


Jester  et  al.  v.  Gustin  et  al.  ig  ^i 

[No.  19,815.    Piled  April  8,  1902.] 

Plbadinq. — Foundation  of  Action. — Debt  Due  Ancestor, — Bequest. — ^In 
an  action  for  the  contract  price  of  real  estate,  payable  at  the  death 
of  grantor,  bequeathed  to  plaintiff,  the  promise  to  pay  is  the 
foundation  of  the  action,  and  the  will  bequeathing  the  debt  to 
plaintiff  need  not  be  made  part  of  the  complaint,    pp.  S88-S90. 

Descent  and  Distribution. --£rectxtora  and  Administrators.— Wills. — 
Where  a  husband  by  the  terms  of  his  will  gave  all  of  his  property 
to  his  wife  for  life  and  the  portion  remaining  at  her  death  to  cer- 
tain residuary  legatees,  the  portion  remaining  at  the  death  of  the 
widow  remained  a  i>art  of  the  estate  of  testator,  and  the  widow's 
administrator  had  no  authority  or  control  over  the  same.  pp.  i^O, 
£91. 

Saice. — Action  for  Debt  Due  Ancestor. — WUls. — ^A  complaint  for  the 
balance  of  iraichase  money  of  real  estate,  payable  at  the  death  of 
grantor,  bequeathed  to  plaintiff,  which  shows  that  there  were  no 
debts  against  the  estate  of  the  testator,  nor  any  administrator, 
executor,  creditor,  legatee,  widow,  or  other  person,  except  plain- 
tiff,  entitled  to  recover  the  same,  is  sufficient,   pp.  £91,  £92. 

Proto  Madison  Superior  Court ;  H.  C.  Ryan,  Judge. 

Action  by  Mahlon  Gustin  and  others  against  John  M* 
Jester  and  others  to  recover  part  of  purchase  money  of 
real  estate  whick  was  conveyed  to  defendants  and  a  por- 
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tion  of  the  purchase  money  thereof,  payable  at  death  of 
grantor,  bequeathed  to  plaintiffs.  From  a  judgment  for 
plaintifiEsy  defendants  appeal.  Transferred  from  the  Ap- 
pellate Court  under  §1887u  Burns  1901.    Affirmed. 

E.  B.  Ghodykoonts,  G.  M.  BaUard  and  B.  H.  Campbdlj 
for  appellants. 

J.  C.  Shumauj  D.  W.  Wood  and  W.  S.  Mis,  for  app^l- 
lees. 

Monks,  J. — Appellees  brought  this  action  against  appel- 
lants to  recover  their  share  of  the  purchase  money  for  real 
estate  conveyed  to  appellants  by  John  Richardson  and  wife. 
The  cause  was  tried  by  a  jury,  and  a  verdict  returned  in 
favor  of  appellees,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  against  appellants. 

The  errors  assigned  and  not  waived  call  in  question  the 
sufficiency  of  the  complaint  and  the  action  of  the  court  in 
overruling  appellants'  motion  for  a  new  triaL  Appellants 
concede  that  the  paragraphs  are  substantially  the  same,  ex- 
cept that  the  second  paragraph  seeks  to  enforce  a  vendor's 
lien  against  the  real  estate  sold  and  conveyed  to  appellants 
by  Richardson  and  wife.  Under  this  concession,  we  will 
consider  the  sufficiency  of  the  second  paragraph  only. 

It  is  alleged  in  the  second  paragraph  that  in  1872  John 
Richardson  and  Ruth,  his  wife,  sold  and  ccmveyed  forty-five 
acres  of  land  in  Madison  coimty  to  appellants  John  M. 
Jester  and  Emeline  Jester,  his  wife,  for  the  sum  of  $2,500 ; 
that  afterwards  said  Richardson  and  wife  sold  and  con- 
veyed to  appellant  John  M^  Jester  thirty-five  acres  of  land 
in  said  county  for  $1,500 ;  that  it  was  agreed  that  no  part 
of  the  purchase  money  for  said  land  should  be  paid  until 
after  the  death  of  the  grantors,  and  said  purchase  money 
was  to  draw  interest  at  the  rate  of  six  per  cent  per  annum 
imtil  paid.  In  1888  said  Richardson  died  testate  in  Madi- 
son county,  Indiana.  Said  will  was  duly  admitted  to  pro- 
bate in  said  county.    By  the  terms  of  his  will  he  gave  his 
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widow,  Ruth  Richardson,  who  survived  him,  all  of  his  prop- 
erty during  life,  and  provided  that  she  should  have  ^^no 
power  to  dispose  of,  give,  or  alienate  the  same  in  any  way 
beyond  what  was  necessaiy  for  her  comfortable  support," 
and  that  at  her  death  whatever  remained  of  his  estate  should 
go,  one-third  to  appellant  Emeline  Jester,  one-third  to  Caro- 
line O'Bryaut,  daughters  of  said  testator,  and  one-third  to 
appellees,  his  grandchildren,  who  were  the  children  of  his 
deceased  daughter,  L.  D.  Gustin.  On  January  7,  1889, 
appellant  John  M.  Jester  was  appointed  administrator  with 
the  will  annexed  of  the  estate  of  John  Richardson,  and  paid 
all  the  debts  and  liabilities  of  the  estate,  and  on  the  28th 
day  of  March,  1892,  was  discharged  from  his  trust ;  but  the 
consideration  for  said  real  estate  and  interest  thereon  re- 
mained unpaid  in  the  hands  of  appellants.  That  in  1897 
said  Ruth  Richardson  died  intestate,  and  her  estate  has 
been  fully  settled  up.  That,  before  the  death  of  said  Ruth 
Richardson,  appellants  settled  with  and  paid  Caroline 
O'Bryant  her  one-third  of  the  purchase  money  for  said  land, 
and  also  settled  with  and  paid  Emeline  Jester  for  her  one- 
third  of  said  purchase  money,  when  the  will  provided  that 
said  legatees  should  not  be  paid  until  after  the  death  of  said 
Ruth.  That  at  the  death  of  said  Ruth  Richardson,  and 
after  her  estate  was  fully  settled,  there  was  left  in  the  hands 
of  said  appellants  the  one-third  part  of.  said  purchase 
money,  with  the  interest  thereon,  but  appellants  have  failed 
and  refused  to  pay  or  account  for  the  same  to  appellees, 
although  often  requested  so  to  do.  That  there  is  now  due 
and  unpaid  to  appellees,  principal  and  interest,  as  their  one- 
third  share  of  said  purchase  money,  the  sum  of  $2,500. 
Prayer  for  personal  judgment  against  appellants,  and  that 
the  same  be  declared  a  lien  on  the  real  estate  which  is  de- 
scribed in  the  complaint. 

The  first  objection  to  the  complaint  is  that  it  is  insuffi- 
cient, for  the  reason  that  the  will  of  John  Richardson  was 
Vol.  168—19 


290         SUPREME  COURT  OF  INDIANA, 

Jester  V.  Gnstin. 

not  filed  with  and  made  a  part  thereof,  as  provided  in  §365 
Burns  1901,  §362  R.  S.  1881  and  Homer  1901.  The 
foundation  of  this  action  is  the  oral  promise  on  the  part  of 
appellants  to  pay  John  Richardson  the  contract  price  for 
said  real  estate  after  the  death  of  said  Richardson,  with  six 
per  cent,  interest  If  that  contract  had  been  in  writing, 
imder  §366  (362),  supra,  the  same  should  have  been  filed 
with  and  made  a  part  of  the  complaint.  When  the  maker 
of  a  promissory  note  is  sued  thereon  by  the  indorsee,  it  is 
not  necessary  to  make  such  indorsement  a  part  of  the  com- 
plaint by  filing  a  copy  thereof  witL  the  complaint,  or  in  any 
other  manner.  Short  v.  Kerns,  95  Ind.  431 ;  Treadway  v. 
Cohh,  18  Ind.  36;  TUman  v.  Barter,  38  Ind.  1;  KeUer  v. 
Williams,  49  Ind.  504 ;  Kline  v.  Spahr,  56  Ind.  296.  So, 
here,  appellees  claim  title  or  right  to  recover  on  said  oral 
contract  of  appellants  with  Richardson,  under  the  will  of 
said  Richardson,  as  his  residuary  legatees.  Said  will  is 
not,  therefore,  the  foimdation  of  the  action,  and  within  the 
meaning  of  §365  (362),  supra.  As  well  claim,  in  actions 
involving  title  lb  real  estate  or  personal  property,  or  for 
partition  of  real  estate,  when  title  thereto  is  claimed  under 
a  deed,  or  will,  or  other  writing,  that  a  copy  of  the  same 
must  be  filed  with  and  made  a  part  of  the  complaint.  It  is 
well  settled  that  it  is  not  necessary  to  the  sufficiency  of  a 
pleading  in  such  actions  that  a  copy  of  the  will,  deed,  or 
other  instrument  under  which  title  is  claimed  be  made  a 
part  thereof.  Such  instruments  may  be  evidence  of  title, 
but  they  are  not  the  foundation  of  the  action  or  defense. 
Black  V.  Richards,  95  Ind.  184;  Whipple  v.  Shewalter,  91 
Ind.  114 ;  Boyd  v.  Olvey,  82  Ind.  294 ;  Ragsdale  v.  Parrish, 
74  Ind.  191;  Schori  v.  Stephens,  62  Ind.  441,  449;  Nolle 
V.  McOinn/is,  55  Ind.  528,  534. 

It  is  next  claimed  by  appellants  that  under  no  circum- 
stances can  appellees,  as  legatees  under  the  will  of  John 
Richardson,  sue  and  recover  from  them  what  they  may  owe 
the  estate  of  said  John  Richardson  for  the  unpaid  purchase 
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money  of  said  real  estate.  The  demurrer  to  the  complaint 
for  want  of  facts  admits  that  the  will  of  John  Richardson 
gave  appellee  the  one-third  and  appellant  Emeline  Jester 
one-third  and  Caroline  O'Bryant  the  other  one-third  of  all 
his  property  remaining  at  the  death  of  his  wife,  Ruth  Rich- 
ardson; that  appellant  was  appointed  administrator  with 
the  wiU  annexed  of  the  estate  of  John  Richardson  in  1889 ; 
that  he  paid  all  the  indebtedness  of  said  estate,  and,  upon 
filing  an  account  and  settlement  of  such  disbursements,  he 
was  in  1892  discharged  from  his  trust  as  such  adminis- 
trator; that  after  said  accounting  said  purchase  money  and 
interest  were  unpaid,  and  Ruth  Richardson  was  entitled  to 
the  income  thereof  during  her  natural  life,  and  also  had  the 
right  to  use  so  much  of  the  principal  as  was  necessary  for 
her  comfortable  support;  that  before  the  death  of  said  Ruth, 
appellants  had  settled  with  and  paid  to  Emeline  Jester  and 
Caroline  O'Bryant,  two  of  the  residuaiy  legatees  imder  said 
will,  their  shares  as  such  legatees ;  that  at  the  death  of  said 
Ruth  there  remained  $2,600  of  the  purchase  money  of  said 
real  estate,  and  the  interest  thereon,  due  and  unpaid,  which 
appellees  were  entitled  to  recover  from  appellants. 

The  estate  of  John  Richardson,  willed  to  his  widow  dur- 
ing her  life,  and  not  disposed  of  for  her  comfortable  sup- 
port at  her  death,  remained  a  part  of  the  estate  of  John 
Rfichardson,  and  was  to  be  distributed  to  his  residuary 
legatees  under  his  will.  Her  administrator  had  no  author- 
ity or  control  over  the  same.  At  the  time  this  action  was 
commenced  there  were  no  debts  against  the  estate  of  John 
Richardson;  nor  was  there  any  administrator,  executor, 
creditor,  legatee,  widow,  or  other  person,  except  appellees, 
entitled  to  recover  any  of  said  purchase  money.  This 
brings  the  case  clearly  within  the  rule  declared  in  Magel  v. 
Milligan,  160  Ind.  582,  686,  586,  65  Am.  St.  382.  See, 
also,  Jewell'Y.  Oaylor,  157  Ind.  188 ;  Robertson  v.  Rohert- 
8on,  120  Ind.  333 ;  18  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.), 
800,  801.    In  Holland  v.  Holland,  131  Ind.  196, 199,  cited 
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by  appellants,  there  was  no  allegation  that  there  was  no  ex- 
ecutor, nor  that  the  debts  of  the  estate  had  been  paid.  Said 
case  is  not^  therefore,  in  point  here.  The  complaint  wat 
sufficient,  therefore,  to  withstand  a  demurrer  for  want  of 
facts. 

It  is  insisted  that  the  damages  assessed  were  excessive, 
and  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  After  a  careful  examination  of  the 
evidence  we  can  not  say  that  either  of  said  causes  for  a  new 
trial  is  sustained  by  the  record. 

Finding  no  available  error  in  the  record,  the  judgment 
is  affirmed. 


Hanna  et  al.  v.  McLaughlin  et  al. 

[No.  19,511.    Filed  April  4,  19Q2.] 

PABTiTEBSmp.  — Accounting,  — Demand.  — Dissolxdion. — No  demand  is 
necessaiy  before  bringing  snit  for  an  acoonnting  and  settlement 
between  partners,  where  it  is  shown  that  the  object  for  which  the 
copartnership  was  entered  into  has  been  fnlly  accomplished  and 
nothing  remains  to  be  done  except  to  divide  the  assets  among  the 
partners,    pp.  £94,  £96. 

Qmme. — Corwenion  of  Fimds  by  Partner. — Trugts. — ^Where  a  partner 
without  the  consent  of  his  copartners  applied  i>artnership  funds 
to  the  payment  of  his  individual  debt,  in  the  discharge  of  a  mort- 
gage lien  on  real  estate  owned  by  himself  and  wife,  and  afterward 
conveyed  his  interest  in  the  propeirty  to  his  wife,  who  had  knowl- 
edge of  the  fraud,  such  partner  is  a  trustee  of  the  firm  for  the 
partnership  funds,  and  the  real  estate  is  subject  to  the  trust  in 
favor  of  the  coi>artner8  to  the  extent  of  their  interests  in  the  funds 
thus  converted,    pp.  £96,  £97. 

Prom  Jay  Circuit  Court;  F.  8.  CaZ^u^eK,  SpecialJudge. 

Suit  by  Samuel  A.  Hannb  and  others  against  Charles 
W.  McLaughlin  and  wife  for  an  accounting  and  the  en- 
forcement of  a  trust.  From  a  judgment  in  favor  of  de- 
fendantSy  plaintiffs  appeal.  Transferred  from  the  Appel- 
late Court,  under  §1387u  Burns  1901.    Reversed. 
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W.  jBT.  Williamson  and  8.  A.  D.  Whipphf  for  appellants, 
S.  McOriff  and  G.  W.  Bergman^  for  appellees. 

DowLOG,  J. — The  appellants  and  the  appellee,  Charles 
W.  McLaughlin,  fonned  a  supposed  copartnership  for  the 
purpose  of  acting  as  the  agents  of  one  Fleming  in  finding  a 
purchaser  for  property  owned  by  Fleming.  The  firm  was  to 
advertise  the  property;  all  the  expenses  of  the  enterprise 
were  to  be  borne  equally  by  them ;  and  the  commissions  they 
were  to  receive  for  making  a  sale  were  to  be  equally  divided 
among  the  copartners.  They  found  a  purchaser,  and  the 
sale  was  effected.  Their  commissions  amounted  to  $400  and 
were  paid  by  Fleming  to  the  appellee,  Charles  W.  McLaugh- 
lin. He  failed  and  refused  to  account  to  his  coi>artners  for 
the  moneys  so  received,  and  converted  them  to  his  own  use, 
and  to  the  use  of  his  wife,  his  co-appellee  herein,  in  the  fol- 
lowing manner :  The  appellees,  McLaughlin  and  wife,  be- 
ing the  owners  of  the  real  estate  described  in  the  complaint, 
conveyed  the  same  to  one  Charles  H.  Grant^  in  trust.  At  the 
request  of  the  appellees,  for  their  use,  and  in  the  discharge 
of  his  trust,  Grant  executed  a  mortgage  on  the  premises  to 
one  Hutchens  to  secure  the  repayment  of  a  debt  of  $500, 
and  immediately  afterwards  reconveyed  the  premises  to  the 
appellees,  in  consideration  of  their  agreement  to  pay  said 
mortgage  debt  The  appellee,  Charles  W.  McLaughlin, 
without  the  consent  of  his  copartners,  then  paid  the  $400  of 
partnership  funds  so  held  by  him  to  Hutchens  on  account 
of  the  mortgage  debt  of  the  appellees,  and  Hutchens  re- 
leased the  said  mortgage.  Thereupon  McLaughlin,  without 
consideration,  conveyed  all  of  his  interest  in  the  said  prem- 
ises to  his  wife  and  co-appellee.  At  the  time  the  $400  of 
partnership  funds  was  applied  upon  the  mortgage  debt,  and 
at  the  time  of  the  conveyance  of  the  mortgaged  premises  to 
Mrs.  McLaughlin,  she  knew  that  the  said  moneys  belonged 
to  the  firm.  All  the  partnership  debts  were  paid  before  this 
suit  was  brought,  and  the  appellee,  Charles  W.  McLaugh- 
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lin,  is  insolvent.  The  foregoing  facts  are  set  out  in  the  first 
paragraph  of  the  complaint^  and  the  relief  sought  in  that 
paragraph  is  an  accounting,  a  personal  judgment  against 
Charles  W.  McLaughlin,  and  the  enforcement  of  a  lien  for 
the  amount  due  on  the  real  estate  conveyed  to  Mrs.  Mc- 
Laughlin. The  second  paragraph  charges  a  conspiracy  be- 
tween McLaughlin  and  his  wife  to  defraud  the  appellants, 
and  alleges,  substantially,  the  same  facts  as  the  first  It 
asks  for  an  accounting,  a  personal  judgment  against  the 
appellee,  Charles  W.  McLaughlin,  a  cancelation  of  the  entry 
of  satisfaction  of  the  Hutchens  mortgage,  and  the  fore* 
closure  of  that  mortgage  for  the  use  of  the  appellants.  The 
appellee,  Vone  McLaughlin,  demurred  to  each  paragraph. 
Her  demurrers  were  sustained,  and  judgment  was  rendered 
against  the  appellants.  The  rulings  on  the  demurrers  pre- 
sent the  only  questions  for  determination  on  this  appeaL 

It  is  urged  in  support  of  the  decision  of  the  trial  court 
that  a  demand  for  a  settlement  before  the  commencement 
of  the  suit  was  necessary,  and  that  neither  paragraph  of 
the  complaint  alleges  such  demand ;  that  the  suit  was  pre- 
maturely brought,  because  the  partnership  had  not  been 
wound  up ;  and  that^  upon  the  facts  pleaded,  the  appellants 
were  entitled  to  no  relief. 

(1)  No  demand  was  necessary  before  bringing  the  action 
for  an  accounting  and  settlement.  15  Ency.  PL  &  Pir., 
1068 ;  McClung  v.  Copehart,  24  Minn.  17.  (2)  The  co- 
partnership had  expired  by  its  own  implied  limitation. 
This  was,  at  most,  a  technical  partnership  only.  Hiere  was 
but  a  single  transaction  in  which  the  parties  were  jointly 
interested,  and  that  transaction  was  fully  closed  before  the 
suit  was  brought.  The  facts  closely  resemble  those  in  Fdbel 
Y.  Kdhn,  29  App.  Div.  270,  51  K  Y.  Supp.  435,  where  it 
was  held  that  the  contract  was  not  one  of  partnership  which 
required  an  accounting  to  settle  the  rights  of  the  parties, 
but  a  joint  adventure,  which,  having  been  executed,  might 
be  recovered  on  at  law.    The  complaint  in  this  suit,  how- 
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ever,  is  in  the  nature  of  a  bill  in  equity,  and,  treating  the 
contract  as  creating  a  copartnership,  we  think  a  good  cause 
of  action  is  stated.  It  is  shown  that  the  object  for  which 
the  copartnership  was  entered  into  has  been  fully  accom- 
plished, and  that  nothing  remains  to  be  done  except  to 
divide  the  assets  among  the  partners.  It  appears  that  one 
partner  has  wrongfully  seized  upon,  and  appropriated  to 
his  own  use,  the  entire  assets  of  the  firm.  The  partnership 
cannot  be  regarded  as  still  subsisting,  but,  its  purpose  hav- 
ing been  carried  out,  it  may  be  treated  as  dissolved.  By  the 
express  terms  of  the  contract,  there  can  be  no  further  deal- 
ings of  the  partnership,  and  the  difficulty  suggested  by  the 
vice  chancellor  in  Loscomhe  v.  Russell,  4  Sim.  8,  in  cases 
of  interference  by  the  courts  where  the  partnership  still 
continues  its  active  existence  cannot,  by  any  possibility, 
arise.  The  suit  is  not  brought  to  enforce  contribution,  or 
to  collect  a  debt  alleged  to  be  due  from  a  partner  to  the 
firm,  but  its  purpose  is  to  secure  an  accounting  and  a  final 
settlement  of  the  partnership  affairs.  3  Kent  Com.,  Lect 
43,  p.  53 ;  Stoiy  on  Partnership,  §280 ;  Musier  v.  Trump- 
hour,  5  Wend.  274.  Besides,  the  facts  set  forth  show  such 
a  gross  abuse  of  authority,  and  such  misconduct  on  the  part 
of  the  guilty  partner,  that  a  court  of  equitv  would  be  justi- 
fied in  decreeing  a  dissolution,  if  it  were  necessary  to  do  so, 
and  ordering  the  partnership  affairs  wound  up.  Story  on 
Part,  §231.  It  is  very  evident  that,  considered  as  a  suit 
for  an  accounting  and  a  settlement  of  the  partnership  af- 
fairs, the  complaint  stated  facts  sufficient  to  require  an 
answer  from  the  defendants  and  appellees.  (3)  But 
under  the  circumstances  set  forth,  the  appellants  were 
not  only  entitled  to  an  accounting,  but  also  to  a  dis- 
tribution of  the  moneys  of  the  firm  in  the  hands  of  the 
appellee,  Charles  W.  McLaughlin,  and  to  a  judgment 
against  him  for  the  amounts  due  to  each  of  his  copartners, 
respectively,  upon  a  final  adjustment  of  the  partnership 
accounts.    Dale  v.  Thomas,  67  Ind.  570 ;  Moran  v.  LeBlanc, 
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6  La.  Ann.  113;  Shattuck  v.  Lawson,  10  Gray  (Mass.), 
405 ;  Arnold  v.  Arnold,  90  N.  Y.  580 ;  Meredith  v.  Ewing 
85  Ind.  410 ;  Dehority  v.  Nelson,  56  Ind.  414 ;  Kimble  v 
Seal,  92  Ind.  276 ;  Miller  v.  Rapp,  135  Ind.  614,  618. 

The  demurrers  admit  that  the  appellee,  Charles  W.  Mc 
Laughlin,  has,  without  the  consent  of  his  copartners,  ap 
plied  the  partnership  f  imds  to  the  payment  of  his  individual 
debt  in  the  discharge  of  a  mortgage  lien  on  real  estate  con- 
veyed to  his  wife  with  notice  of  the  fraud.  As  between 
themselves,  the  appellee,  Charles  W.  McLaughlin,  must  be 
regarded  as  a  trustee  of  the  firm  for  the  partnership  funds 
collected  and  held  by  him.  Where  a  trustee  has,  in  f  act^ 
converted  trust  funds  to  his  own  use,  or  has,  without  au- 
thority, invested  them  in  property  into  which  they  can  be 
distinctly  traced,  the  cestui  que  trust  has  the  right  to  fol- 
low the  same  into  the  new  investment;  and,  where  trust 
funds  are  invested  in  the  hands  of  third  persons  having 
knowledge  of  their  character,  they  still  remain  impressed 
with  the  obligation  of  the  trust  in  the  hands  of  the  holders, 
and  are  subject  to  be  reclaimed  and  restored  to  the  trust 
fund.  Pearce  v.  Dill,  149  Ind.  136;  Staie  v.  Foster,  5 
Wyo.  199,  38  Pac  926,  29  L.  K.  A.  226,  63  Am.  St.  47 ; 
Warren  v.  Union  Bank,  157  N.  T.  259,  51  N.  E.  1036,  43 
L.  R  A.  256,  68  Am.  St.  777;  Midlwnd  Nat.  Banh 
V.  Brightwell,  148  Mo.  358,  49  S.  W.  994,  71  Am.  St  608, 
and  note  on  p.  614.  It  must  be  held,  on  the  pleadings  as 
they  now  stand,  that  the  real  estate  conveyed  to  Mrs.  Mc- 
Laughlin is  subject  to  a  trust  in  favor  of  the"  copartners 
to  the  extent  of  the  shares  of  the  appellants  in  the  $400  of 
the  funds  used  to  discharge  the  mortgage  debt. 

For  like  reasons,  we  are  of  the  opinion  that  the  second 
paragraph,  also,  was  sufficient  in  its  statement  of  facts  to 
entitle  the  appellants  to  an  accounting,  a  personal  judgment 
against  Charles  W.  McLaughlin,  and  the  enforcement  of 
the  trust  against  the  real  estate  conveyed  to  the  appellee, 
Vone  McLaughlin ;  but  we  do  not  decide  that  any  subroga- 
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tion  of  the  appellants  to  the  rights  of  Hutchens  in  the  mort- 
gage took  place.  Under  the  second  paragraph,  as  well  as 
under  the  first,  the  trust  may  be  enforced  against  the  real 
estate  conveyed  to  Mrs.  McLaughlin  to  the  extent  hereinbe- 
fore indicated. 

For  the  errors  of  the  court  in  sustainins:  the  demurrers 
of  the  appellee,  Vone  McLaughlin,  to  the  first  and  second 
paragraphs  of  the  complaint,  the  judgment  is  reversed,  with 
instructions  to  the  court  to  overrule  the  said  demurrers,  and 
for  further  proceedings  in  conformity  to  this  opinion. 


Mellott  et  al.  v.  Messmore. 

[No.  19,516.    FUed  April  4,  1902.] 

AppBJLii  AJSTD  Ebbob. — Parties. — Durmsscd.^An  appeal  from  a  judg- 
ment setting  aside  a  deed  and  for  damages  against  the  grantees 
and  an  alleged  ooparty  to  the  fraud  charged  will  not  be  consid- 
ered where  the  Supreme  Oourt  has  no  Jurisdiction  of  the  coparty, 
although  the  assignments  of  error  on  which  a  reveraal  is  sooght 
are  those  in  which  the  coparty  is  not  interested. 

From  Clinton  Circuit  Court ;  J".  V.  Kenty  Judge. 

Suit  by  Charles  W.  Messmore  against  William  T.  Mel- 
lott and  others  to  set  aside  a  deed  and  quiet  title  and  for 
damages.  From  a  judgment  for  plaintiiF,  defendants  ap- 
peal. Transferred  from  Appellate  Court,  under  §1887u 
Burns  1901.    Appeal  dismissed. 

C.  M.  McCabey  for  appellants. 

V.  JE.  Livengoody  A.  T.  Livengoodj  M.  E.  ClodfeUer  and 
H.  N.  Fine,  for  appellee. 

GiLLETT,  J. — The  appellee  commenced  this  action,  in  the 
court  below  against  the  appellants  William  T.  Mellott  and 
Oliver  M.  Gardner,  and  also  against  Mary  E.  Parsons,  Wil- 
liam E.  Parsons,  and  William  L.  Messmore.  The  appellee 
moves  to  dismiss  this  appeal  on  the  ground  that  "this  court 
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has  acquired  no  jurisdiction,  by  notice  or  otherwise,  over 
the  person  of  William  E.  Parsons,  a  coparty  to  the  judg- 
ment from  which  this  appeal  is  taken." 

Appellee's  complaint  is  in  three  paragraphs.  In  these 
paragraphs  appellee  sought  to  set  aside  a  deed  made  by 
appellee  to  appellants,  on  the  ground  of  alleged  fraudulent 
representations;  to  quiet  appellee's  title  to  the  real  estate 
described  in  the  deed;  and  to  recover  damages  against  ap- 
pellants and  against  said  William  E.  Parsons,  an  alleged 
coparty  to  the  fraud  charged.  The  allegations  of  the  com- 
plaint as  against  the  other  defendants  below  need  not  be 
discussed.  William  E.  Parsons  filed  a  demurrer  to  each 
paragraph  of  the  complaint,  but  his  demurrer  was  over- 
ruled, and  he  reserved  an  exception.  On  issues  duly  joined 
as  to  all  of  the  parties,  the  cause  was  submitted  to  the  court 
for  trial.  After  trial  had,  the  court,  on  the  6th  day  of  Feb- 
ruary, 1900,  rendered  a  decree  in  favor  of  appellee  and 
against  the  appellants,  setting  aside  the  deed  and  quieting 
the  title  to  the  real  estate  described  in  the  deed  in  appellee, 
and  rendered  a  judgment  in  favor  of  appellee  against  appel- 
lants and  said  Parsons  in  the  sum  of  $400  as  damages,  and 
also  rendered  judgment  against  said  three  parties,  in  ap- 
pellee's favor,  for  his  costs.  On  the  same  day  appellants 
filed  an  appeal  bond,  which  was  approved.  On  the  25th 
day  of  February,  1900,  appellants  filed  a  motion  for  a  new 
trial  as  of  right,  and  also  filed  a  bond  in  that  behalf.  The 
bond  was  approved,  but  their  motion  denied,  and  to  the 
latter  ruling  they  excepted.  On  the  1st  day  of  November, 
1900,  appellants  filed  in  the  Appellate  Court  a  transcript  of 
the  proceedings  in  this  cause  in  the  court  below,  and  also 
filed  joint  and  separate  assignments  of  error.  ^  Appellants' 
counsel  admit  that  their  term-time  appeal  was  abandoned, 
and  the  record  bears  out  the  claim  of  appellee  that  this 
court  has  not  acquired  jurisdiction  over  the  person  of  said 
Parsons.  In  their  brief  appellants'  counsel  waive  all  of 
their  assignments  of  error  except  the  assignments  based  on 
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the  overruling  of  their  motion  for  a  new  trial  as  of  right, 
and  in  answer  to  the  brief  of  appellee  on  the  motion  to  dis- 
miss they  contend  that,  as  the  legal  title  to  the  real  estate 
rested  in  appellants  immediately  prior  to  the  rendition  of 
the  decree,  said  Parsons  was  in  no  wise  interested  in  that 
portion  of  the  decree,  and  should  not,  therefore,  in  view  of 
the  status  of  the  case,  be  brought  before  this  court  It  is  re- 
quired in  vacation  appeals  that  all  parties  against  whom 
judgments  are  rendered  shall  be  made  appellants,  and  that 
proper  steps  shall  be  taken  to  bring  them  into  court  Acts 
1899,  p.  5,  §647  Bums  1901,  §685  Homer  1901.  The 
leading  purpose  of  the  statute  in  these  requirements  was  to 
bring  all  the  parties  against  whom  the  judgment  is  rendered 
before  the  court,  so  that  they  may  assign  error  or  waive  their 
rig^t  of  appeal ;  that  the  court,  through  the  medium  of  one 
appeal,  may  make  a  final  disposition  of  the  rights  of  all 
such  parties,  so  far  as  an  appeal  can  settle  their  rights.  As 
said  by  this  court  in  Abshire  v.  Williamson,  149  Ind.  248, 
252:  'It  is  a  fimdamental  rule  in  jurisprudence  that  be- 
fore any  court  will  proceed  to  adjudicate  upon  the  subjectr 
matter,  it  must  first  acquire  jurisdiction  over  all  the  parties 
whose  rights  or  interests  will  be  necessarily  affected  by  its 
judgment.  Not  having  the  power,  under  the  facts,  to  de- 
cide this  cause  as  an  entirety,  unless  all  of  the  necessary 
parties  are  brought  into  court  as  required  by  law,  therefore 
we  will  not  violate  the  well  settled  rule  which  forbids  the 
decision  of  a  cause  in  fragments,  by  asserting  authority  to 
make  a  partial  decision  in  this  case,  which  must  be  regarded 
as  an  entire  and  indivisible  cause,  but  may,  and  properly 
should,  dismiss  the  appeal  on  our  own  motion."  Late  au- 
thorities upon  this  subject,  with  citations  of  the  earlier 
authorities,  are  Michigan,  etc.,  Ins.  Co.  v.  Frankel,  151 
Ind.  684;  McKee  v.  Root,  153  Ind.  814. 

Hie  fact  that  the  assignments  of  error  on  which  appel- 
lants seek  a  reversal  are  those  in  which  Parsons  is  not  in- 
terested is  immaterial,  because,  as  stated  above,  the  leading 
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purpose  of  the  statute  was  to  prevent  the  prosecution  of 
separate  appeals.  It  is  conceived,  however,  that  in  most 
cases  a  coparty  ought,  in  fairness,  to  be  advised  of  the  fact 
of  an  appeal,  if  the  status  of  the  judgment  of  the  court  be- 
low is  to  be  in  any  wise  disturbed.  The  motion  of  the  ap- 
pellee to  dismiss  the  appeal  must  be  sustained. 
Appeal  dismissed. 


Brems  v.  Sherman. 

[No.  19,818.    FUed  April  8,  1902.] 

Bills  and  Notes. — Nonest  Factum. — Judgment  Notw&hgtandmg  General 
Verdict— A  finding  in  an  action  on  a  note  that  defendant  did  not 
sign  the  note  is  not  in  irreconcilable  conflict  with  a  general  verdict 
for  plaintiff,  where  it  was  shown  that  defendant  oonld  not  write, 
and  there  was  evidence  that  defendant  anthorized  another  to  sign 
it  for  him. 

From  Starke  Circuit  Court ;  G.  W.  Beeman,  Judge. 

Action  by  Adam  G.  W.  Sherman  against  Herman 
Brems  on  a  promissory  note.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.  Transferred  from  Appellate 
Court,  under  §1837u  Burns  1901.    Affirmed. 

H.  R.  RobbinSy  for  appellant. 

A.  L  Gould  and  C.  H.  Peters,  for  appellee. 

Hadley,  J. — Appellee  sued  appellant  upon  a  promissory 
note.  Answer,  non  est  factum.  The  jury  returned  a  gen- 
eral verdict  for  the  plaintiff,  assessing  his  damages  for  the 
full  amount  of  the  note,  principal  and  interest.  They  also 
returned  their  answer  to  an  interrogatory  as  follows: 
"Ques. — ^Did  Herman  Brems  sign  said  note  ?  Ans. — No." 
Appellant  moved  for  judgment  in  his  favor  on  this  answer 
notwithstanding  the  general  verdict  The  motion  was  over- 
ruled, which  ruling  presents  the  chief  question  in  the  ap- 
peal. 

The  controversy  is  not  whether  Brems  had  signed  the 
note  with  his  own  hand,  but  whether  he  had  authorized 
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another  to  sign  it  for  him.  The  plaintiff,  on  his  part,  sub- 
mitted testimony  tending  to  prove  that  the  defendant^  who 
was  unable  to  write,  requested  another  to  write  his  name 
for  him,  which  the  other  did.  While  on  the  other  hand, 
the  defendant  submitted  testimony  tending  to  prove  that  he 
could  not  write,  and  did  not  write  his  name  to  the  note,  nor 
authorize  any  one  else  to  write  it  for  him.  Under  this 
state  of  the  evidence,  is  the  answer  to  the  special  interroga- 
tory in  irreconcilable  conflict  with  the  general  verdict  ?  If 
it  is,  the  general  verdict  cannot  stand.  If  it  is  not,  the 
special  answer  will  not  affect  the  integrity  of  the  general 
verdict.  City  of  South  Bend  v.  Turner,  156  Ind.  418,  54 
L.  R.  A,  396;  Consolidated  Stone  Co.  v.  Summit^  152 
Ind.  297. 

The  special  finding  is  that  Brems  did  not  sign  the  note. 
To  sign  is  "to  subscribe  in  one's  own  hand  writing."  Webst. 
Int.  Diet.,  1339 ;  2  Bouviers  L.  Diet.,  p.  1001 ;  22  Am.  & 
Eng.  Ency.  of  Law,  781.  To  say  that  A  "signed"  a  note, 
and  that  he  "executed"  a  note,  as  usually  understood,  may 
mean  very  different  things.  The  former  conveys  the  mean- 
ing that  the  act  of  signing  was  performed  personally  by  the 
maker,  while  the  latter  imports  that  the  maker  either  signed 
it  himself,  or  authorized  another  to  sign  it  for  him.  The 
terms  are  by  no  means  equivalent.  Hence  the  finding  that 
appellant  did  not  sign  the  note  is  far  short  of  a  finding  that 
he  did  not  execute  the  note.  Appellant's  motion  for  judg- 
ment in  his  favor  was  rightly  overruled. 

It  is  conceded  that  there  was  evidence  pro  and  con  on  the 
controverted  question  of  authority.  The  sum  of  this  evi- 
dence satisfied  the  jury  that  the  instrument  sued  on  was 
the  note  of  appellant,  and  we  cannot  disturb  the  verdict. 

Judgment  affirmed. 
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Thompson  v.  Reght  et  al. 

[No.  19,817.    FUedAprilS,  19Q2.] 

PuBADiNa.— jB^tfd  en  WriUen  Ingtnmeni.—Haw  InabrwnerU  Made  P&rt 
of  Pleading, — ^In  order  to  make  a  written  instmment  on  which  a 
pleading  is  founded  a  part  of  the  pleading,  under  (866  Buns 
1901,  it  is  not  necessary  that  the  instmment  or  a  copy  be  actnallj 
attached  to  the  pleading. 

From  Lake  Superior  Oourt ;  H.  B.  TuihiUj  Judge. 

Action  by  TonneB  M.  Thompson  against  Solomon 
Recht  and  others  on  attachment  bonds.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Transferred  from 
the  Appellate  Court,  under  §1337u  Burns  1901.    Reversed. 

Peter  Crumpackerj  for  appellant. 

Monks,  J. — This  action  was  commenced  by  appellant 
against  appellees  before  a  justice  of  the  peace  on  two  bonds 
executed  by  the  appellees  in  a  proceeding  in  attachment 
brought  by  appellee  Recht  against  appellant.  Judgment 
was  taken  on  said  bonds  before  the  justice  of  the  peace, 
from  which  judgment  appellees  appealed  to  the  court  below, 
where  the  jury  returned  a  verdict  for  appellees ;  and,  over  a' 
motion  for  a  new  trial,  the  court  rendered  judgment  against 
appellant.  This  appeal  from  said  judgment  was  perfected 
before  the  taking  effect  of  §§1387f,  1337h  Bums  1901 
(Acts  1901,  §§6,  8,  p.  566). 

During  the  progress  of  the  trial,  the  attachment  bonds 
sued  upon  were  offered  in  evidence,  and  excluded  by  the 
court  on  the  ground  that  they  were  not  a  part  of  the  com- 
plaint, because  not  attached  thereto;  that  a  contract  sued 
upon  can  not  be  made  a  part  of  a  complaint  by  being  filed 
with  it,  but  such  contract  must  be  attached  thereto  before 
it  becomes  a  part  thereof.  While  it  may  be  the  better  prac- 
tice, in  order  to  prevent  the  loss  of  exhibits,  actually  to 
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fasten  them  to  the  pleading  of  which  they  are  a  part,  we  do 
not  think  the  failure  to  do  so  renders  the  pleading  insuffi- 
cient on  demurrer,  or  makes  them  any  the  less  a  part  of  the 
pleading  with  which  they  are  filed. 

The  words  of  the  statute  do  not  require  the  written  in- 
strument upon  which  a  pleading  is  founded,  or  a  copy  there- 
of, to  be  attached  to  such  pleading;  the  word  used  is  "filed." 
"When  any  pleading  is  founded  on  a  written  instrument  or 
on  account,  the  original,  or  a  copy  thereof,  must  be  filed 
with  the  pleading."  §365  Burns  1901,  §362  R.  S.  1881, 
and  Homer  1901. 

In  Wilson  v.  Vlince,  55  Ind.  584,  the  court  after  quoting 
said  section,  said  on  p.  588 :  "Thus,  whenever  a  pleading 
is  founded  on  a  written  instrument,  the  copy  filed  with  the 
pleading,  though  not  copied  in  the  pleading,  becomes  a  part 
of  the  pleading,  because  it  becomes  a  part  of  the  record." 

In  Reed  v.  Broadbelt,  68  Ind.  91,  92,  this  court  said: 
^'When,  as  in  this  case,  reference  is  made  to  the  copy  of  the 
note  sued  on  as  ^filed  herewith,'  or  in  equivalent  words,  and 
a  copy  of  a  note  similar  to  the  one  described  in  the  com- 
plaint is  actually  filed  with  the  complaint,  the  copy  of  the 
note  thus  filed  is  sufficiently  identified,  and  in  that  respect 
the  complaint  is  sufficient.  Mercer  v.  Herbert,  41  Ind. 
459 ;  Friddle  v.  Crane,  68  Ind.  583,  584,  and  cases  cited." 
See,  also,  Stafford  v.  Davidson,  47  Ind.  319,  320,  321,  and 
cases  cited ;  Brown  v.  State,  ex  reh,  44  Ind.  222 ;  Hiatt  v. 
Goblt,  18  Ind.  494;  WhitwoHh  v.  Malcomb,  82  Ind.  454; 
Northwestern,  etc.,  Co.  v.  Hazelett,  105  Ind.  212,  213,  214, 
55  Am.  Rep.  192 ;  McCormich,  etc.,  Co.  v.  Olidden,  94  Ind. 
447,  and  cases  cited;  Carper  v.  Kitt,  71  Ind.  24,  26;  Dun- 
Tele  V.  Nichols,  101  Ind.  473;  Sidener  v.  Davis,  69  Ind. 
836;  1  Works'  Prac.  (2nd  ed.),  §419. 

The  transcript  of  the  proceedings  before  the  justice  of  the 
peace,  which  was  filed  in  the  court  below,  and  is  a  part  of 
the  record  on  this  appeal,  shows  that  a  copy  of  each  of  said 
bonds  was  filed  with  the  complaint  before  the  justice  of  the 
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peace;  and  the  transcript  of  the  proceedings  of  the  court 
below  shows  that  said  complaint^  and  the  copies  of  said 
bonds  filed  therewith  as  exhibits,  were  filed  by  the  justice 
of  the  peace  with  his  transcript  in  the  court  below.  Said 
complaint  is  copied  in  the  transcript  of  the  proceedings  of 
the  court  below,  and  immediately  following  said  complaint 
copies  of  the  bonds  which  are  the  foundation  of  the  com- 
plaint are  copied  into  the  transcript.  The  complaint  de- 
scribee said  attachment  bonds,  and  the,  action  in  which  they 
were  executed  and  filed,  and  makes  them  a  part  thereof  by 
alleging  as  to  each  bond  "a  copy  of  which  is  filed  herewith 
and  made  a  part  hereof."  Under  the  authorities  cited,  this 
was  aU  that  was  required  to  make  the  bonds  a  part  of  the 
complaint.  It  follows  that  the  court  erred  in  refusing  to 
permit  each  of  said  bonds  to  be  read  in  evidence. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Frankel  v.  The  Michigan  Mutual  Life 
1158  30*;  Insurance  Company. 

fl68    600, 

1 168   60i|      [i^Q   I9  3QQ     jp^Q^  February  5,  1902.     Rehearing  denied  April  8, 

1902.] 

CtoJilUAOTfl.— -Prmcijwrf  and  Agerd.'~FarfeiJtwre,--WhscQ  a  contract  ISe- 
tween  an  insurance  company  and  an  agent  provided  that  in  case 
the  contract  of  employment  should  be  terminated  by  either  party 
the  agent  should  receive  certain  renewal  commissions  for  the 
term  of  five  years,  and  contained  the  further  stipulation  that  upon 
any  violation  of  its  conditions,  or  upon  his  failure  to  remit  the 
company  all  moneys  collected  by  him  the  company  should  have 
the  right  to  terminate  the  agreement,  and  in  such  case  all  the 
rights  of  the  agent  under  the  agreement  should  be  forfeited  and 
the  company  discharged  from  every  liability  to  the  agent,  an 
answer,  in  an  action  by  the  agent  for  the  renewal  commissions, 
that  before  the  termination  of  the  agreement  the  agent  failed  to 
remit  money  belonging  to  the  company,  collected  by  him,  and 
appropriated  the  same  to  his  own  use,  and  for  such  cause  was  dis- 
charged by  the  company,  constitutes  a  defense  to  such  action. 
pp.  306-^09. 
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Pleading. — Exhibits. — Eeference. — ^Wheie  a  defense  set  up  in  an  an- 
swer arose  out  of  the  instmment  sued  upon,  «  copy  of  which  was 
filed  with  the  complaint,  the  instrument  was  before  the  cotirt, 
not  only  for  the  purposes  of  the  complaint,  bnt  equally  in  aid  of 
an  answer,  set-off,  or  counterclaim  founded  upon  it,  and  it  is 
sufficient  in  such  cases  to  refer  to  the  exhibit  already  on  file  with- 
out making  an  additional  copy,    pp,  S0%  SIO. 

Same. — Set-Off. ^An  answer  to  a  complaint  in  an  action  by  an  agent 
against  an  insurance  company  for  renewal  commissions  under  a 
contract  of  employment  pleading  a  set-off  to  such  demand  premi- 
nms  collected  by  plaintiff  and  apxxroiuiated  to  his  own  use  is  not 
objectionable  as  failing  to  show  that  the  set-off  arose  out  of  a 
debt,  duty,  or  contract  held  by  defendant  at  the  time  the  suit  was 
commenced,  within  the  meaning  of  $861  Bums  1901,  where  the 
answer  averred  that  the  plaintiff  collected  moneys  under  the  agree- 
ment sued  upon,  which  it  was  his  duty  to  i>ay  over  to  defendant, 
but  which  he  wrongfully  retained  and  appropriated  to  his  own 
use.    p.  310. 

Ck>NTRACTS. — Breach. — Payment, — Demand, — Where  an  agreement 
between  an  insurance  company  and  its  agent  provided  that  the 
agent  should  immediately  pay  over  and  remit  all  moneys  collected 
by  him,  his  failure  to  do  so  was  a  breach  of  his  contract,  and 
authorized  the  company  to  sue  at  once  without  demand,    p.  SIO, 

BAMB.'—Eelease.—Estoppel.^-'Wheire  an  agent  of  an  insurance  com- 
pany failed  to  remit  to  the  company  all  moneys  collected  by  him, 
and  an  examination  of  the  accounts  was  made  and  a  statement 
of  the  amount  found  to  be  due  made,  the  company  is  not  bound  by 
such  memorandum  of  settlement  where  the  agent  failed  to  report 
all  sums  due  from  him  at  the  time  of  settlement,    pp,  SIO,  Sll. 

Sams. — Payment. — ^Where  in  an  action  between  an  insurance  com- 
pany and  an  agent  it  appeared  that  an  accounting  was  had  be- 
tween the  parties  and  a  partial  x>ayment  made  by  the  agent  and  a 
memorandum  statement  made  of  the  balance  due,  it  was  competent 
for  the  company  to  show  that  a  supposed  payment  made  to  it  by 
the  agent  by  an  attempted  conveyance  of  his  wife's  real  estate 
had  been  set  aside  by  the  judgment  of  the  court,    p.  SIS. 

AcrnoN. — Consolidation  of  Causes. — ^Actions  between  an  insurance  com- 
pany and  an  agent  involving  substantially  the  same  causes  of 
action  and  the  same  defenses  were  "prGperlj  consolidated,  and  the 
fact  that  the  action  of  the  company  was  also  against  the  sureties 
on  the  agent's  bond  did  not  constitute  an  obstacle  to  the  consoli- 
dation where  the  defenses  set  up  by  the  sureties  were  not  differ- 
ent in  any  respect  from  those  of  the  princii)al.    pp,  SIB,  SIS. 

TbiaIj,— Special  Finding.— In.  an  action  by  an  agent  against  an  in- 
snrance  company  to  recover  renewal  commissions  under  a  contract 
between  the  parties,  an  answer  to  an  interrogatory,   *'Did  the 
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plaintiff  forfeit  his  oontraot  with  the  defendant?"  "No,"— was 
a  mere  oonolnsion,  and  not  the  finding  of  a  fact.  p.  SIS. 
Appeal  akd  Erbob.— Jn«trtict»07u.— TTAera  Noi  m  Becord.—Pretump' 
turns.— A  oanse  will  not  be  reyersed  on  alleged  error  in  giving  and 
zefasing  to  give  certain  instrootions  where  it  does  not  appear  that 
the  record  included  all  of  the  instrootions  given,    pp.  SIS,  SI4. 

Prom  Hendricks  Circuit  Court ;  T.  J.  Coferj  Judge. 

Jacob  Frankel  brought  suit  against  the  Michigan  Mu- 
tual Life  Insurance  Company  for  renewal  commissions 
alleged  to  be  due  under  a  contract.  Thereafter  the  in- 
surance company  brought  suit  against  Frankel  for  prem- 
iums collected  by  him  as  agent  and' not  accounted  for. 
The  causes  were  consolidated  and  the  insurance  com- 
pany's action  pleaded  as  a  set-off  and  counterclaim  to 
Frankel's  action.  From  a  judgment  for  the  insurance 
company  on  its  set-off,  Frankel  appeals.    Affirmed. 

M.  E.  ClodfeUery  H.  N.  Fine,  O.  W.  BriU  and  G.  C. 
Harvey  J  for  appellant. 

E.  O.  Hogatey  J.  L.  Clark,  A.  H.  Wilkinson  and  J.  W. 
HoUzman,  for  appellee 

DowuNG,  J. — In  January,  1889,  the  appellant  was  em- 
ployed by  the  appellee  as  its  agent  to  manage  its  business 
in  the  State  of  Indiana,  The  contract  of  employment  was 
in  writing,  and  among  its  provisions  were  the  following: 
The  appellant  was  to  procure  applications  for  insurance;  to 
collect  when  due,  so  far  as  practicable,  when  authorized  so 
to  do  by  the  appellee,  all  premiums  payable  to  the  appellee; 
to  remit  all  sums  due  to  the  appellee  immediately  upon 
collection ;  in  case  of  his  inability  to  collect  premiums  on 
policies  and  renewal  receipts,  appellant  was  to  return  the 
same  to  the  appellee;  and  he  was  to  be  governed  in  all  re- 
spects by  the  rules  and  regulations  of  the  company  and  its 
officers.  The  appellee  was  to  pay  to  the  appellant  commis- 
sions on  first  annual  premiums  on  all  business  procured  by 
him  or  his  agents  according  to  certain  schedules  of  rates 
attached  to  said  contract  It  was  also  provided  that  the 
appellee  should  pay  to  the  appellant  a  collection  fee  of 
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'seven  and  one-half  per  cent,  upon  all  second  and  subsequent 
years'  premiums  collected  by  him  in  cash,  and,  in  case  the 
contract  of  employment  should  be  terminated  by  either 
party,  that  the  appellant  should  receive  the  renewal  com- 
missions of  seven  and  one-half  per  cent,  before  mentioned, 
for  the  term  of  five  years,  upon  each  policy.  The  contract 
contained  the  further  stipulation  that  upon  any  violation  of 
its  conditions  by  the  appellant,  or  upon  his  failure  to  remit 
to  the  appellee  all  moneys  collected  by  him,  as  required  by 
"the  agreement,  or  to  make  any  and  every  ijeport  required, 
the  appellee  should  have  the  right  to  terminate  the  agree- 
ment, and  that  in  any  such  case  all  the  rights  of  the  appel* 
lant  under  the  agreement  should  be  forfeited,  and  the  appel- 
lee discharged  from  every  liability  to  him.  The  term  for 
which  the  contract  was  to  continue  seems  otherwise  to  have 
been  indefinite.  On  March  23,  1893,  a  bond,  with  sureties, 
was  executed  by  the  appellant  to  the  appellee,  conditioned 
for  the  payment  by  the  appellant  to  the  appellee  of  all 
moneys  then  due  or  thereafter  to  become  due  from  the  ap- 
pellant to  the  appellee  on  account  of  any  and  every  kind  of 
employment  or  service.  Another  bond  of  like  character  was 
executed  by  the  appellant,  with  other  sureties,  March  25, 
1893.  The  appellant  remained  in  the  service  of  the  appel- 
lee for  several  years,  and  shortly  before  March  15,  1894, 
an  examination  of  his  proceedings  and  an  accoimting  be- 
came necessary.  It  was  discovered  that  the  appellant  had 
collected  and  had  not  paid  over  upwards  of  $8,000.  An 
arrangement  was  entered  into  between  the  appellant  and 
the  appellee  by  which  a  portion  of  this  sum  was  paid,  and  a 
further  part  was  supposed  to  be  secured  to  the  appellee. 
There  remained,  however,  a  balance  of  $2,773.47,  which 
the  appellant  neither  paid  nor  secured.  Thereupon  the  fol- 
lowing agreement  was  executed :  "It  is  hereby  agreed  be- 
tween the  Michigan  Mutual  Life  Insurance  Company  of 
Detroit,  Michigan,  and  Jacob  Frankel,  state  agent  of  said 
company  for  the  State  of  Indiana,  that  all  of  the  accounts 
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of  said  Frankel  have  been  carefully  examined^  and  it  is 
found  bj  such  examination  that  there  is  now  due  and  un- 
paid the  sum  of  $2,773.47  from  said  Frankel  to  said  com- 
pany on  account  of  moneys  collected  by  said  Frankel  for 
said  company,  for  which  he,  the  said  Frankel,  had  not  ac- 
counted, and  which  he  has  not  paid  over.  The  sum  is  the 
amount  unaccounted  for  after  giving  the  said  Frankel  all 
of  the  credits  of  every  kind  to  which  he  is  entitled  up  to 
this  day.  In  witness  whereof  the  said  parties  have  here- 
unto set  their  hands  this  15th  day  of  March,  1894.  Jacob 
Frankel.  H.  S.  Frede,  Secy.  Mich.  Mutual  Life  Ins.  Co." 
The  appellee  retained  the  appellant  in  its  employment  until 
April,  1895, — a  little  more  than  one  year  after  the  accountr 
ing  referred  to  in  the  foregoing  instrument, — and  then  dis- 
charged him.  This  action  was  thereupon  brought  by  the 
appellant  against  the  appellee^  in  the  superior  court  of  Ma- 
rion county,  to  recover  damages  for  alleged  breaches  of  the 
contract  of  employment  by  the  appellee.  These  supposed 
breaches  consisted  of  (1)  the  failure  of  the  appellee  to  pay 
to  the  appellant  the  commissions  of  seven  and  one-half  pei 
cent  on  second  and  subsequent  years'  premiums  collected 
by  appellant  while  acting  as  the  agent  of  the  appellee ;  and 
(2)  the  denial  by  the  appellee  of  the  claim  of  the  appellant 
to  such  conunissions  for  the  term  of  five  years  after  the 
termination  of  his  agency.  Shortly  after  the  conunence- 
ment  of  the  action  by  the  appellant  against  the  appellee, 
the  latter  brought  suit  against  the  former  in  the  said  supe- 
rior court  of  Marion  county.  Pleadings  were  filed  in  each 
case,  and  on  the  application  of  the  appellant  the  venue  of 
each  cause  was  changed  to  Hendricks  county.  On  motion 
of  the  appellee,  the  two  actions  were  consolidated.  The 
issues  were  made  up,  and  the  case  was  tried  by  a  jury,  who 
returned  a  general  verdict  for  the  appellee,  together  with 
answers  to  certain  questions  of  fact  The  appellant  moved 
for  judgment  in  his  favor  upon  the  answers  to  the  questions 
of  fact,  for  a  venire  de  novo,  and  for  a  new  trial,  all  of 
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which  motions  were  overruled.  Judgment  was  rendered 
against  the  appellant  for  costs  in  the  action  brought  by  him, 
and  against  the  appellee  for  costs  in  the  suit  brought  by  it. 

The  errors  assigned  and  discussed  by  counsel  for  appel- 
lant present  for  review  the  rulings  of  the  court  on  demurrers 
to  the  pleadings  and  its  decisions  on  the  motions  to  consoli- 
date the  two  actions,  to  render  judgment  for  appellant  not- 
withstanding the  verdict,  and  for  a  new  trial. 

The  second  paragraph  of  the  answer  of  the  insurance 
company  was  directed  to  so  much  of  the  complaint  bb  sought 
the  recovery  of  any  sum  from  the  company  on  account  of 
the  seven  and  one-half  per  cent,  commissions  on  second  and 
subsequent  years^  renewals,  after  the  termination  of  the 
employment.  It  alleged,  in  substance,  that,  by  the  terms  of 
the  agreement  sued  upon,  it  was  expressly  provided,  that,  if 
the  appellant  should  fail  to  remit  to  the  company  money 
collected  by  him  belonging  to  the  company,  then  all  rights 
of  the  appellant  under  the  agreement  should  be  forfeited 
to  the  company,  and  the  latter  discharged  from  all  liability 
to  said  appellant;  that,  before  the  termination  of  the  em- 
ployment, the  appellant,  as  such  agent,  had  collected  more 
than  $8,000  belonging  to  the  company;  that  he  concealed 
this  fact  from  the  company ;  that  he  failed  to  remit  the  sums 
so  collected,  but  appropriated  the  same  to  his  own  use ;  and 
that  for  this  cause  he  was  discharged  by  the  company.  No 
defect  in  this  answer  is  pointed  out,  and  we  are  unable  to 
perceive  any.  If  the  appellant  had  himself  violated  the 
contract  without  legal  excuse,  he  could  not  maintain  an 
action  upon  it  This  paragraph  of  answer  charges  that  he 
had  so  violated  it.  Board,  etc.,  v.  HUl,  115  Ind.  816,  327 ; 
Skehan  v.  Rummel,  124  Ind.  347. 

The  same  facts,  substantially,  are  pleaded  in  the  third 

paragraph  of  the  answer  by  way  of  set-off.    The  objection 

,  that  this  answer  is  bad,  because  it  does  not  set  out  the 

agreement  of  employment,  or  make  a  copy  of  it  an  exhibit, 

cannot  prevail    A  copy  of  the  agreement  wa^  filed  with  the 
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complaint.  It  is  referred  to  in  the  answer,  and  its  execu- 
tion is  admitted.  The  defense  set  up  arose  out  of  the  in- 
strument sued  upon,  a  copy  of  which  was  already  before  the 
court,  not  only  for  the  purposes  of  the  complaint,  but 
equally  in  aid  of  any  answer,  set-off,  or  counterclaim 
founded  upon  it.  It  is  sufficient  in  such  cases  to  refer  to 
the  exhibit  already  on  file.  Additional  copies  of  the  same 
instrument,  filed  with  the  several  paragraphs  of  the  answer, 
would  have  served  no  useful  purpose,  but  would  have  need- 
lessly encumbered  the  record.  Pattison  v.  Vaughn,  40  Ind. 
253 ;  Sidener  v.  Davis^  69  Ind.  336 ;  Crowder  v.  Reed,  80 
Ind.  1,  4 ;  CooJcerly  v.  Duncan,  87  Ind.  332 ;  Gardner  v. 
Fisher,  87  Ind.  869 ;  Anderson  v.  Wilson,  100  Ind.  402 ; 
Grvhbs  v.  Morris,  103  Ind.  166;  Wadkins  v.  Hill,  106 
Ind.  543. 

Neither  is  there  any  force  in  the  suggestion  that  the  an- 
swer does  not  show  that  the  set-off  claimed  arose  out  of  a 
debt,  duty,  or  contract  held  by  the  appellee  at  the  time  the 
suit  was  commenced,  and  that  the  same  matured  at  or  be- 
fore the  time  it  was  offered  as  a  set-off.  §351  Bums  1901. 
The  answer  expressly  avers  that  the  appellant  had  collected 
moneys,  under  the  agreement  sued  upon,  which  it  was  his 
duty  to  pay  over  and  remit,  but  which  he  wrongfully  re- 
tained, and  appropriated,  to  the  amount  of  $10,000,  "for 
which  sum  said  plaintiff  is  now  indebted  to  this  defendant." 
The  agreement  states  that  the  agent  shall  immediately  remit 
all  moneys  collected  by  him  for  the  company.  The  answer 
shows  that  the  set-off  arose  from  a  duty  imposed  by  a  con- 
tract; that  it  was  held  by  the  appellee  at  the  time  the  suit 
was  commenced;  and  that  the  claim  had  matured  before 
the  time  it  was  offered  as  a  set-off.  The  demurrer  to  the 
third  paragraph  of  the  answer  was  therefore  properly  over- 
ruled. 

The  fourth  paragraph  of  answer  goes  to  so  much  of  the. 
complaint  only  as  charges  the  appellee  with  an  indebtedness 
to  the  appell^t  accruing  before  March  15,  1894, — ihe  date 
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of  the  accounting  and  settlement.  The  facts  stated  did  not 
create  an  estoppel  against  the  appellant,  but  tbey  did  show 
that  on  that  day  an  adjustment  of  the  account  of  the  appel- 
lant with  the  appellee  took  place,  aiid  that,  by  the  admission 
and  agreement  of  the  appellant,  he  had  received  credit  for 
all  sums  due  him  from  the  company  to  that  date,  leaving 
due  from  him  to  the  company  a  balance  of  $2,773.47.  The 
answer  was  rather  in  the  nature  of  a  plea  of  payment  than 
of  a  defense  by  estoppel,  and,  if  such  was  the  fact,  the  ap- 
pellant had  the  right  to  plead  and  prove  that  by  mistake  or 
oversight  items  of  indebtedness  which  should  have  been  in- 
cluded in  his  claim  against  the  appellee  were  omitted.  The 
court  did  not  err  in  overruling  the  demurrer  to  this  para- 
graph. 

The  fifth  paragraph  of  the  answer,  which  was  a  setroff, 
is  objected  to  for  the  same  reasons  urged  against  the  third, 
and  also  upon  the  grounds  that  no  demand  for  the  moneys 
alleged  to  have  been  held  by  the  appellant  was  averred,  and 
that  the  appellee  cannot  dispute  the  correctness  of  the 
amount  found  to  be  due  upon  the  accounting  of  March  15, 
1894,  while  retaining  any  of  the  money  paid  to  it  under 
that  settlement  No  demand  before  suit  was  necessary. 
By  the  terms  of  the  agreement,  it  was  made  the  duty  of  the 
agent  to  pay  over  and  remit  all  moneys  collected  by  him 
immediately  after  collecting  them.  His  failure  to  do  so 
was  a  breach  of  his  contract,  and  authorized  the  company 
to  sue  at  once.  Field  v.  Brown,  146  Ind.  293 ;  Cree  v. 
Sherfy,  138  Ind.  354;  Richards  v.  Reeves,  149  Ind.  427. 

It  appears  from  the  answer  that  the  appellant  did  not 
faithfully  account  for  the  moneys  collected  by  him,  and 
that  a  much  larger  sum  was  in  fact  in  his  hands,  on  March 
15,  1894,  than  that  reported  by  him.  The  memorandum  of 
settlement  made  on  that  day  did  not  operate  as  a  release  of 
the  appellant  from  his  obligation,  as  agent,  to  pay  over  all 
moneys  in  his  hands  belonging  to  the  appellee,  or  give  him 
any  title  to  the  moneys  wrongfully  retained  by  him.    Not- 
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withstanding  the  accounting  and  settlement,  the  appellee 
had  the  right  to  recover  from  the  appellant  not  only  the 
moneys  he  then  admitted  to  be  due,  but  all  which  he  had 
failed  to  report  at  the  time  of  the  settlement ;  and  it  could 
not  be  required  to  return  to  him  that  portion  of  the  amount 
due  to  it  which  the  appellant  paid  at  the  time  the  pretended 
accoimting  was  made. 

The  answer,  further  stated  that  the  appellee,  at  the 
time  said  supposed  accounting  took  place,  received  from 
the  appellant  and  his  wife  a  conveyance  of  certain  real 
estate  in  part  payment  of  the  amount  admitted  to  be 
due  from  the  appellant  to  the  appellee,  but  that  after- 
wards appellant's  wife  recovered  a  judgment  against  the 
appellee  setting  aside  said  conveyance  on  the  ground  that  it 
was  intended  as  a  mortgage  to  secure  a  debt  due  from  her 
husband;  that  the  real  estate  was  her  separate  property, 
and  that  said  conveyance  was  void  except  as  to  a  preexisting 
lien  of  $3,000,  which  had  been  paid  out  of  the  proceeds  of 
a  mortgage  executed  by  the  appellant  and  his  wife  to  a 
building  and  loan  association,  and  which  mortgage  debt 
had  been  assumed  by  the  appellee  in  the  said  accounting 
and  settlement.  It  was  competent  for  the  appellee  to  show 
that  a  supposed  payment  made  to  it  by  the  appellant  had 
been  set  aside  by  the  judgment  of  a  court,  and  thereby  ren- 
dered imavailing,  and  to  charge  the  appellant  with  the 
amount  due  to  the  company  at  the  time  the  ineffectual  pay- 
ment was  made.  In  our  opinion,  the  fifth  paragraph  of  the 
answer  was  sufficient  to  withstand  a  demurrer. 

The  ruling  of  the  court  upon  the  appellant's  demurrer 
to  the  first  paragraph  of  the  reply  of  the  appellee  to  the  an- 
swer of  the  appellant  to  the  cross-complaint  of  appellee,  if 
erroneous,  was  harmless,  for  the  reason  that  the  appellee 
was  defeated  upon  its  cross-complaint  The  judgment  upon 
this  branch  of  the  case  was  that  the  appellee  take  nothing, 
and  that  the  appellant  recover  his  costs. 

The  two  actions, between  the  appellant  and  the  appellee 
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pending  at  the  same  time  in  the  Hendricks  Circuit  Court 
were  properly  consolidated.  They  involved  substantially 
the  same  causes  of  action  and  the  same  defenses,  and  there 
-was  no  reason  why  all  the  issues  should  not  be  tried  in  a 
single  suit.  The  circumstance  that  the  action  of  the  in- 
surance company  was  against  the  sureties  on  Frankers 
bonds,  as  well  as  against  him,  did  not  constitute  an  obstacle 
to  such  consolidation.  The  controversy  was  between  the 
appellant  and  the  appellee,  and  the  defenses  set  up  by  the 
sureties  do  not  appear  to  have  differed  in  any  respect  from 
those  of  their  principal. 

Nothing  contained  in  the  answers  of  the  jury  to  the 
questions  of  fact  submitted  to  them  authorized  a  judgment 
in  favor  of  the  appellant.  The  answers  did  not  cover  the 
issues,  and  many  of  them  related  to  the  evidence,  merely, 
and  not  to  the  ultimate  facts  of  the  case.  The  answer  to 
the  question,  'T)id  the  plaintiff  forfeit  his  contract  with 
the  defendant?"  ^^o, — ^^  was  a  mere  conclusion,  and  not 
the  finding  of  a  fact 

The  motion  for  a  venire  de  novo  rests  upon  the  alleged 
uncertainty  of  the  verdict  The  form  of  the  verdict  was 
**We,  the  jury,  find  for  the  defendant."  Throughout  the 
proceedings  the  appellant  had  been  described  as  the  plain- 
tiff, and  the  appellee  as  the  defendant  There  was  no  mo- 
tion that  the  jury  be  required  to  make  their  verdict  more 
certain,  and  indeed  there  seems  to  have  been  no  occasion 
for  any  change  in  it  The  appellee  was  the  only  party  who 
could  have  objected  to  it.  Nothing  was  said  in  the  verdict 
concerning  the  cross-complaint  of  the  company,  but  this 
did  not  harm  the  appellant. 

The  last  question  to  be  determined  is  whether  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
The  evidence  is  not  in  the  record.  The  sole  ground  upon 
-which  the  claim  for  a  new  trial  is  placed  is  that  the  court 
erred  in  giving  and  in  refusing  to  give  certain  instructions. 
But  an  examination  of  the  record  discloses  that,  while  cer- 


314  SUPREME  COURT  OF  INDIANA, 

Tnipie  v,  Lowe. 

tain  instructions  are  set  out,  it  nowhere  appears  that  these 
were  the  only  instructions  given.  The  transcript  was  pre- 
pared in  pursuance  of  a  precipe  whidi  specifically  pointed 
out  what  should  be  included  in  it.  We  cannot  say  that 
other  instructions  were  not  given,  covering  every  point 
now  made  by  the  appellant,  and  correcting  every  inaccuracy 
which  may  be  found  in  those  brought  up;  and  the  rule  in 
such  cases  requires  us  to  presume  that  this  was  actually 
done.    The  motion  for  a  new  trial  was  correctly  overraled. 

Finding  no  error,  the  judgment  is  affirmed. 

Hadley,  J.,  did  not  participate. 


TuBPiE  ET  AL.  t;.  Lowe. 

[No.  19,688.    Filed  Jannaiy  14,  1902.    Rehearing  denied  April  %. 

1902.] 

Ldotatxon  of  AunoTSif^-^Monigaget.'^Eedemptim  of  Real  EtUxte.-^A 
proceeding  in  equity  for  the  redemption  of  lands  held  by  the  de- 
fendant nnder  a  sheriff's  deed,  absolnte  on  its  face,  bat  alleged 
to  be  in  fact  a  mortgage  or  aecnrity  only  for  the  repayment  of  a 
debt,  is  not  barred  by  the  six  nor  ten  years*  statntes  of  limitation8« 
bnt  is  governed  by  the  limitation  of 'fifteen  yean,    pp,  317,  S18. 

Trial. — Pleading, — LimUoHcn  of  Aeiians, — Harmless  Error, — ^A  cause 
will  not  be  reversed  because  of  error  of  the  court  in  overmling  a 
demurer  to  an  answer  pleading  the  statnte  of  limitations,  where 
the  plaintiffs  failed  to  stand  npon  the  decision,  and  filed  replies 
to  the  answers  setting  np  the  bar  of  the  statute,  and  went  to  trial, 
and  failed  to  sustain  the  material  allegations  of  the  complaint. 
p,  S18, 

MoBTQAGBS.— £i30eufton  Sales.'-Sedemption.-'ExUntum  of  TVni^.— The 
statutory  i)eriod  within  which  lands  sold  on  ezeontion  may  be  re- 
deemed may  be  extended  by  contract  without  otherwiae  affecting 
or  impairing  the  rights  of  tiie  holder  of  the  certificate  of  pnrnhase. 
pp,  S18,  S19. 

BAMK.-^Execution  8ales.^-Redemption.'-~ExUmion  of  Ttme.^-Whsae  a 
mere  agreement  is  made  to  extend  the  time  of  redemption  of  real 
estate  sold  on  execution  beyond  the  statutory  period  of  one  year, 
the  extension  does  not  convert  the  claim  of  the  jrarbhaser  into  a 
security  which  must  be  enforced  in  a  new  action,  but  the  relation 
of  the  purchaser  to  the  land  remains  that  of  a  successful  bidder 
at  the  sheriff's  sale,  with  all  of  the  rights  secured  by  such  bidder 
by  the  statute  governing  such  sales,    pp.  SlSSfNi, 

Same. — Execution  Sales, — Redemption, — Extermon  of  Tim£, — Contracts. 
^^Suoule  of  Frauds,— ^  agreement  for  an  extension  of  the  time  of 
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redemption  of  real  estate  sold  on  ezeontion,  although  not  in 
writing,  nor  supported  by  any  consideration  other  than  the  prom- 
ise of  the  redemptioner  to  pay  the  amount  to  become  due,  with 
interest,  when  acted  upon  by  the  parties,  is  not  within  the  statute 
of  frauds,    pp.  SS2,  SSS. 

MosTaAGES.— iSedemption. — CorOracU.^Aetion  to  i2e(Ze«m.— In  an  action 
by  execution  defendants  for  the  redemption  of  lands  sold  on  execu- 
tion, plaintiffs  alleged  that  the  purchaser  agreed  to  extend  the 
time  of  redemption  upon  the  payment  to  him  of  the  amount  of 
the  bid  with  interest;  that  defendant  adyanced  plaintiffs  the 
money  to  redeem  the  real  estate,  and  plaintiffs  procured  the  trans- 
fer of  the  certificate  of  purchase  to  defendant  to  be  held  by  him 
as  security,  and  that  immediately  thereafter  defendant  procured 
a  deed  to  the  lands,  and  claimed  to  be  the  owner  thereof.  There 
was  no  eridence  that  defendant  was  to  hold  the  certificate  as  a 
mere  security  for  a  loan  and  as  eyidence  of  a  lien  upon  the  land; 
no  note  or  other  evidence  of  indebtedness  was  shown  to  have 
been  executed  by  plaintiffs  to  defendant;  defendant  caused  the 
deed  to  be  recorded,  and,  without  objection  by  plaintiffs,  took 
possession  of  the  lands  and  exercised- exclusiye  ownership  oyer  the 
same  for  fourteen  years.  Hdd^  that  plaintiffs  were  not  entitled, 
under  the  eyidenoe,  to  the  relief  demanded,    pp.  SiS,  3^4, 

EviDBNOiB. — Death  of  Party  to  Contract,  —  Testimony  hy  Swrvwor, — No 
error  was  committed  in  i>ermitting  defendant  to  testify  in  an  ac- 
tion for  the  redemption  of  real  estate  from  execution  sale  concern- 
ing an  agreement  between  him  and  the  execution  defendants,  one 
of  the  execution  defendants  haying  died,  where  the  testimony  of 
the  deceased,  giyen  upon  a  former  occasion,  was  introduced  in 
eyidenoe.    pp.  S24,  3S5. 

From  CasB  Circuit  Court;  C.  W.  WatkinSy  Special  Judge. 

Proceeding  by  William  Turpie  and  others  against  Hugh 
Lowe  to  redeem  from  an  execution  sale  of  real  estate. 
From  a  judgment  in  favor  of  defendant^  plaintiffs  appeal. 
Affirmed. 

E.  B.  SeUerSy  M.  Wxnfidd  and  D.  C.  Justice^  for  appel- 
lants. 

Chithrie  ^  Biishnell,  for  appellee. 

DowLiNG,  J. — The  fifth  paragraph  of  the  complaint^ 
docketed  as  a  separate  action,  states  in  substance  that  Will- 
iam Turpie  and  James  H.  Turpie,  were  the  owners  of  a 
tract  of  land  situated  in  White  county,  Indiana,  containing 
440  acres,  upon  which  one  Braxton  held  a  moortgage;  that  a 


^ 
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judgment  of  forecloeure  had  been  rendered  in  a  suit  upon 
the  mortgage ;  that  the  mortgaged  lands  had  been  duly  sold 
by  the  sheriff  of  White  county  to  Braxton  under  the  decree, 
and  that  a  certificate  of  purchase  had  been  executed  to  Brax- 
ton by  the  sheriff ;  that  the  time  for  the  redemption  of  said 
lands  from  the  sale  expired  December  15,  1885 ;  lliat  before 
the  date  last  named  Braxton  agreed  to  extend  the  time 
allowed  by  law  for  the  redemption  of  said  lands,  in  consider- 
ation of  the  payment  of  the  amount  of  the  bid  with  eight  per 
cent,  interest  thereon,  and  to  assign  the  certificate  of  pur- 
chase to  the  said  Turpie  and  Turpie,  or  to  such  other  person 
as  they  might  designate;  that  on  December  15,  1885,  the 
said  Turpie  and  Turpie  informed  the  appellee,  Lowe,  of  their 
agreement  with  Braxton,  and  in  consideration  of  the  pay- 
ment of  $2,700,  the  amoi|nt  then  due  upon  the  certificate  of 
purchase,  and  for  delinquent  taxes,  and  the  further  sum  of 
$100,  Lowe  agreed  to  advance  and  pay  for  the  said  Turpies 
the  amount  due  to  Braxton,  and  the  said  taxes,  the  Tur 
pies  promised  that  they  would  cause  Braxton  to  assign 
the  said  certificate  of  purchase  to  Lowe,  who  was  to  hold 
the  same  as  security  only,  for  the  repayment  of  the  said 
sum  of  $2,800,  with  interest  thereon  at  the  rate  of  eight  per 
centum;  that  Lowe  advanced  the  $2,700  to  Braxton,  and 
that,  at  the  request  of  the  Turpies,  Braxton  assigned  the 
certificate  of  purchase  to  Lowe,  who  thereafter  held  the 
same  as  security  for  the  repayment  of  $2,700  advanced  by 
him,  and  the  $100  bonus  agreed  to  be  paid  him ;  that  inmie- 
diately  after  obtaining  the  said  certificate,  Lowe,  without 
the  consent  of  the  Turpies,  surrendered  the  same  to  the 
sheriff  of  White  county,  and  procured  a  deed  for  said  lands, 
which  he  caused  to  be  placed  on  record;  that  thereafter 
Lowe  denied  that  the  Turpies  had  any  rights  to,  or  interest 
in,  said  lands;  that  he  thereupon  took,  and  ever  since  has 
held,  possession  of  said  lands,  adversely  to  the  Turpies, 
claiming  to  be  the  owner  thereof;  that  he  has  held  such 
possession  for  fourteen  years^  receiving  the  rents  and  profits 
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of  said  lands  which  were  worth  $1,000 ;  that  he  has  refused 
to  account  to  the  Turpies  for  such  rents  and  profits,  and 
that  they  exceed  any  sum  advanced  by  him;  and  that  the 
Turpies  stand  ready  to  pay  any  sum  found  due  from  them 
to  Lowe.  The  complaint  concludes  with  a  prayer  that  the 
Turpies  be  allowed  to  redeem  the  land,  and  that  they  recover 
judgment  for  the  excess  of  the  rents  and  profits  received  by 
Lowe  over  the  amount  due  to  him. 

Pending  the  action,  one  of  the  plaintiffs,  James  H.  Tur- 
pie,  died,  and  his  heirs  at  law  were  substituted  as  parties 
plaintiff. 

The  defendant  answered  in  denial,  and  also  set  up  the 
defense  of  the  statute  of  limitations  of  six  and  ten  years. 
Demurrers  to  the  special  answers  were  overruled,  and  the 
plaintiffs  filed  their  reply,  the  first  paragraph  of  which  was 
a  general  denial.  The  defendant  below  filed  a  cross-com- 
plaint, alleging  his  ownership  of  the  land,  and  that  the 
plaintiffs  wrongfully  asserted  an  interest  in  or  title  to  the 
same.  He  asked  that  his  title  be  quieted.  Answer  in  denial 
of  cross-complaint  A  special  finding  of  facts  was  made, 
with  conclusions  of  law  thereon,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  defendant  and 
cross-complainant,  Lowe.  The  plaintiffs  below  appeal,  and 
assign  for  error  the  overruling  of  the  demurrers  to  the  an- 
swers setting  up  the  statute  of  limitations  and  the  overrul- 
ing of  the  motion  for  a  new  trial. 

The  decision  of  the  court  upon  the  -demurrers  to  the  an- 
swers alleging  that  the  cause  of  action  did  not  accrue  within 
six  years  or  ten  years  before  the  commencement  of  the  suit 
was  plainly  erroneous.  The  action  was  one  of  equity  juris- 
diction, and  its  object  was  the  redemption  of  the  lands  held 
by  the  defendant  under  a  sheriff's  deed  absolute  upon  its 
face,  but  alleged  to  be  in  fact  a  mortgage  or  security  only 
for  the  repayment  of  a  debt  None  of  the  specifications  of 
§298  Bums  1901  applies.  Nor  was  this  an  action  for  the 
recovery  of  real  property  sold  on  execution,  brought  by  the 
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execution  debtor,  to  which  specification  third  of  §294 
Burns  1901  relates.  The  case  belonged  to  that  class  of 
actions  not  barred  by  any  other  statute,  and  was  governed 
by  the  limitation  of  fifteen  years.  §295  BumS  1901 ;  Barr 
V.  Vanalstine,  120  Ind.  590;  Ringle  v.  First  Nat  Bank^ 
107  Ind.  425,  429 ;  Nutter  v.  Hawkins,  93  Ind.  260,  264. 

But,  while  the  ruling  on  these  demurrers  was  erroneous, 
it  does  not  follow  that  the  judgment  must  be  reversed.  The 
plaintiflFs  below  did  not  stand  upon  this  decision,  but  filed 
replies  to  the  answers  setting  up  the  bar  of  the  statute  and 
went  to  trial.  The  special  finding  and  the  proof  show  that 
they  failed  to  sustain  the  material  allegations  of  their  com- 
plaint, and  that  the  judgment  was  properly  rendered  in 
favor  of  the  defendant.  It  was  averred  in  the  complaint 
that  Lowe  took  an  assignment  of  the  certificate  with  the 
agreement  that  he  would  hold  the  same  as  security  only  for 
the  amolint  paid  by  him  to  Braxton,  and  for  the  delinquent 
taxes,  together  with  the  bonus  of  $100,  .with  eight  per  cent, 
upon  the  whole  amount,  and  that  he  would  not  procure  a 
deed  upon  the  certificate.  The  court  found  that  the  agree- 
ment between  the  Turpies  and  Lowe  was  that  the  former 
should  redeem  the  lands  within  one  year  from  December  7, 
1885 ;  that  the  Turpies  never  did  redeem ;  and  that  no  claim 
of  such  right  was  made  by  them  for  more  than  five  years 
from  the  time  of  the  assignment  of  the  certificate  of  pur- 
chase. The  assignment  of  certificates  of  purchase  of  real 
estate  at  sheriff's  sales  is  expressly  authorized  by  statute. 
§778  Bums  1901 ;  Splahn  v.  Oillespie,  48  Ind.  397 ;  Mad- 
dux V.  Watkins,  88  Ind.  74;  Conger  v.  Bahcoch,  87 
Ind.  497. 

It  is  well  settled  that  the  statutory  period  within  which 
lands  sold  on  execution  may  be  redeemed  may  be  extended 
by  contract  without  otherwise  affecting  or  impairing  the 
rights  of  the  holder  of  lie  certificate  of  purchase.  The  lead- 
ing case  upon  this  subject  is  Southard  v.  Pope,  9  B.  Mon. 
261,  in  which  it  is  said :    "The  extension  of  the  time  of  re- 
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demption  is  merely  a  waiver  of  the  forfeiture  of  the  right 
until  that  period  arrives,  and  cannot,  without  an  evident 
perversion  of  the  true  design  of  the  parties,  have  the  effect 
of  converting  the  purchase  into  a  mere  lien  to  secure  the 
repayment  .of  the  purchase  money.  As  an  agreement  by  the 
purchaser  to  prolong  the  time,  might  operate  to  prevent  a 
redemption  within  the  legal  period,  a  refusal  by  the  pur- 
chaser to  accept  the  money  apd  permit  the  redemption  to  be 
made  within  the  time  agreed,  would  be  a  fraud  upon  the 
defendant  in  the  execution,  and  authorize  an  application  by 
him  to  a  court  of  equity  for  relief.  But  where  the  pur- 
chaser acts  in  good  faith  in  extending  the  time,  and  the  de- 
fendant in  the  execution  fails  to  redeem  within  that  time,  his 
equity  of  redemption  is  lost.  The  extension  of  the  time  does 
not  justify  the  inference  that  the  purchaser  intends  to  sur- 
render the  benefit  of  his  purchase.  Such  an  inference 
would  be  forced  and  unwarranted.  Such  is  not  the  under- 
standing or  design  of  the  parties,  or  the  legal  eflFect  of  the 
act  The  purchaser  derives  no  advantage  from  the  indul- 
gence ;  it  is  intended  exclusively  for  the  benefit  of  the  other 
party.  It  is  not  inconsistent  with  the  right  claimed,  to  hold 
the  land  under  the  purchase  in  the  event  of  a  failure  to 
redeem  before  the  expiration  of  the  time.  The  omission  to 
redeem,  according  to  the  agreement,  renders  the  purchase 
absolute  and  irredeemable.  This  is  evidently  the  expecta- 
tion and  understanding  of  both  parties  in  such  a  case,  and 
the  indulgence  being  obviously  for  the  benefit  of  the  debtor 
should  not  be  prohibited,  which  in  effect  it  would  be,  by 
giving  it  the  legal  operation  contended  for.  Although, 
therefore,  an  extension  of  the  time  was  given,  yet  as  South- 
ard did  not  pay  the  purchase  money  and  interest  within  the 
time,  it  gave  him  no  right  to  redeem  after  the  time  had  ex- 
pired." See,  also,  Ferguson  v.  Smith,  7  Bush  76 ;  Ross  v. 
StdherUmd,  81  HI.  275. 

The  general  rule  is  thus  stated  in  Rorer  on  Judicial  Sales 
(2nd  ed.),  §1159:     "But  a  mere  agreement  to  extend  the 
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time  of  redemption  from  execution  sale  is  only  a  waiver  for 
the  time  being  of  the  forfeiture  of  the  right  to  redeem  dur- 
ing the  time  so  specified,  and  will  not  have  the  effect  of  con- 
verting the  purchase  into  a  lien  for  repayment  of  the  pur- 
chase money." 

While  no  decision  upon  the  precise  question  presented 
here  has  been  made  by  this  court,  it  has  repeatedly  been  held 
that  delay  of  the  purchaser  in  procuring  a  deed  does  not 
affect  his  rights  under  his  certificate.  Jones  v.  Kokomo 
Building  Assn.,  77  Ind.  340 ;  Maddux  v.  Wathins,  88  Ind. 
74,  79.  So,  too,  it  has  been  declared  that  a  valid  assignment 
of  the  certificate  may  be  made  by  the  purchaser  as  well  after 
as  before  the  expiration  of  the  year  allowed  for  redemption. 
Conger  v.  Bdbcock,  87  Ind.  497 ;  Maddux  v.  Watkins,  88 
Ind.  74,  79.  And  the  holder  of  the  certificate  may  permit 
the  execution  defendant  to  redeem  the  land  after  the  statu- 
tory period  for  redemption  has  expired.  Taggart  v.  Mc- 
Kinsey,  85  Ind.  392.  The  cases  in  this  State  seem  to  be  en- 
tirely in  harmony  with  the  rule  laid  down  in  Southard  v. 
Pope,  9  B.  Mon.  261. 

If  the  purchaser  receives  any  part  of  the  redemption 
money,  under  an  agreement  to  extend  the  time  of  redemp- 
tion, thereby  permitting  a  partial  redemption,  he  waives  his 
right  to  a  deed,  and  the  certificate  becomes  merely  the  evi- 
dence of  a  lien  upon  the  land  as  security  for  the  payment 
of  the  residue  of  the  redemption  money.  Hughart  v.  Len- 
hurg,  45  Ind.  498 ;  Spaih  v.  Hankins,  55  Ind.  155 ;  Felton 
V.  Smith,  84  Ind.  485 ;  Southard  v.  Pope,  9  B.  Mon.  261 ; 
Ott  V.  Rape,  24  Wis.  336, 1  Am.  Eep.  186. 

But  where  there  is  merely  an  agreement  to  extend  the 
time  of  redemption  beyond  the  year,  and  nothing  is  paid  on 
account  of  such  redemption,  the  extension  does  not  convert 
the  claim  of  the  purchaser  into  a  security  which  must  be  en- 
forced by  a  new  action.  The  relation  of  the  purchaser  to 
the  land  remains  that  of  a  successful  bidder  at  the  judicial 
sale,  with  all  of  the  rights  secured  to  such  bidder  by  the 
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statute  governing  such  sales.  We  can  discover  no  sufficient 
reason  why  an  agreement  for  an  extension  of  the  time  of 
redemption  should  not  be  sustained.  It  is  not  forbidden  by 
any  principle  of  law,  and  it  is  highly  beneficial  to  the  de- 
fendant whose  lands  have  been  sold  on  execution.  If  it 
should  be  held  that  the  legal  effect  of  an  agreement  for  an 
extension  of  the  time  of  redemption  is  to  set  aside  the  sale, 
vacate  the  judgment,  and  leave  the  purchaser  a  naked  right 
to  enforce  a  lien  for  the  repayment  of  the  amount  of  the  bid 
and  interest  thereon,  few  purchasers  at  judicial  sales  would 
be  willing  to  place  themselves  at  such  disadvantaga  ^lese 
views  are  reinforced  by  numerous  decisions  of  this  court 
and  the  courts  of  other  states,  in  which  it  is  held  that  an 
agreement  for  an  extension  of  the  time  of  redemption  will 
be  enforced  against  the  purchaser.  Butt  v.  Buit,  91  Ind. 
805;  McMahin  v.  Schenck,  98  Ind.  264;  Stephens  v.  lUir 
nois,  etc.,  Ins.  Co.,  43  HI.  827 ;  Pensoneau  v.  Pvllicmy,  47 
HL  58 ;  Davis  v.  Dresback,  81  111.  393. 

If  such  agreements  are  valid  as  against  the  purdiaser, 
they  must  also  be  sustained  as  against  the  defendant  in  exe- 
cution. The  contract  binds  the  purchaser  to  a  waiver  of  his 
right  to  demand  a  deed  during  the  time  of  the  extension  of 
the  right  to  redeem.  It  requires  the  owner  of  the  land  to 
redeem  within  that  time.  If  the  purchaser  is  precluded 
from  obtaining  a  deed  during  the  period  of  extension,  the 
defendant  can  assert  no  right  to  redeem  after  the  expiration 
of  the  time  agreed  upon.  The  rights  of  the  parties,  respect- 
ively, arise  out  of  the  contract  The  agreement  is  not  to  be 
treated  as  a  legal  trap  for  the  puirchaser,  which  holds  him 
fast,  while  it  not  only  releases  the  landowner  from  the  par- 
ticular obligation  to  redeem  within  a  fixed  time  assumed 
by  him,  but  actually  excuses  him  from  redeeming  the  land 
at  all,  and  compels  the  purchaser  to  begin  a  new  suit  for  the 
enforcement  of  his  claim. 

As  the  right  to  redeem  land  from  a  sale  upon  execution  is 
Vol.  158—21 
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derived  from  the  statute,  where  the  statutory  right  of  re- 
demption is  to  be  exercised,  the  statute  must  be  strictly 
pursued.  Eiceman  v.  Finch,  79  Ind.  511;  Oldfield  v.  Eu- 
UH,  148  m.  614,  36  N.  E.  615,  39  Am.  St  231.  So,  where 
the  period  for  redemption  is  either  created  or  extended  by 
contract,  the  owner  of  the  land  or  other  redemptioner  must 
comply  with  the  terms  of  the  contract,  or  lose  his  right  to 
redeem. 

If  the  time  for  redemption  is  not  fixed  and  certain,  the 
right  must  be  asserted  within  a  reasonable  time,  or  it  will  be 
considered  waived.  The  declaration  of  the  rule  in  such 
cases  by  Lord  Chancellor  Camden  in  Smith  v.  Clay,  Ambler 
645,  3  Brown's  Ch.  (Perk,  ed.),  640,  note,  has  been  gener- 
ally accepted  as  a  correct  statement  of  the  eflFect  of  laches : 
"A  court  of  equity,  *  *  *  has  always  refused  its  aid 
to  stale  demands,  where  the  party  slept  upon  his  right,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call 
forth  this  court  into  activity,  but  conscience,  good  faith, 
and  reasonable  diligence;  where  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  Laches  and  neglect  are 
always  discountenanced,  and  therefore,  from  the  beginning 
of  this  jurisdiction,  there  was  always  a  limitation  to  suits 
in  this  court."  See,  also,  Williams  v.  Rhodes,  81  111.  571; 
Fletcher  v.  McOill,  110  Ind.  395,  406. 

An  agreement  for  an  extension  of  the  time  of  redemption, 
although  not  in  writing,  nor  supported  by  any  consideration 
excepting  the  promise  of  the  redemptioner  to  pay  the 
amount  to  become  due,  with  interest,  when  acted  upon  by 
the  parties,  is  not  within  the  statute  of  frauds.  It  is  said  in 
Butt  V.  Butt,  91  Ind.  805,  307,  that:  "A  statute  which  is 
intended  to  prevent  fraud  should  not  be  permitted  to  be 
used  for  its  promotion.  Arnold  v.  Cord,  16  Ind.  177; 
Teague  v.  Fowler,  56  Ind.  569 ;  Butcher  v.  Siultz,  60  Ind. 
170.  Contracts  within  the  statute  of  frauds  are  not  void, 
but  merely  voidable.  When  fully  consummated,  they  be- 
come valid.     They  become  binding  when  so  far  executed 


NOVEMBER  TERM,  1901— Vol.  158.        328 
Tmpie  v,  Lowe. 

that  the  parties  cannot  be  placed  in  statu  quo.  The  law,  we 
think,  is  of  universal  application  that  the  statute  of  frauds 
cannot  be  invoked  for  the  protection  of  any  right,  or  undue 
advantage  acquired  by  a  contract  not  enforceable  under  its 
provisions." 

Again,  in  Schroeder  v.  Young,  161  U.  S.  334,  344,  16 
Sup.  Ct.  512,  40  L.  Ed.  721,  the  Supreme  Court  of  the 
United  States  say,  by  Brown,  J. :  "Defendant  relies  mainly 
upon  the  fact  that  the  statutory  period  of  redemption  was 
allowed  to  expire  before  this  bill  was  filed,  but  the  court  be- 
low found  in  this  connection  that  before  the  time  had  ex- 
pired to  redeem  the  property,  the  plaintiff  was  told  by  the 
defendant  Stephens  that  he  would  not  be  pushed,  that  the 
statutory  time  to  redeem  would  not  be  insisted  upon,  and 
that  the  plaintiff  believed  and  relied  upon  such  assurance. 
Under  suck  circumstances  the  courts  have  held  with  great 
"unanimity  that  the  purchaser  is  estopped  to  insist  upon  the 
statutory  period,  notwithstanding  the  assurances  were  not 
in  writing  and  were  made  without  consideration,  upon  the 
ground  that  the  debtor  was  lulled  into  a  false  security. 
Chuinn  v.  Locke,  1  Head  110 ;  Combs  v.  Little,  4  N.  J.  Eq. 
310,  40  Am.  Dec.  207 ;  Griifin  v.  Coffey,  9  B.  Mon.  452 ; 
MaHin  v.  Mwrtin,  16  B.  Mon.  8 ;  Butt  v.  Butt,  91  Ind.  305 ; 
Turner  v.  King,  2  Ired.  Eq.  132,  38  Am.  Dec.  679 ;  Lucas 
ir.  Nichols,  66  HI.  41 ;  McMackin  v.  Schenck,  98  Ind.  264. 
In  Southard^Y.  Pope,  9  B.  Mon.  261,  264,  it  is  said  that  'a 
refusal  by  the  purchaser  to  accept  the  money  and  permit  the 
redemption  to  be  made  within  the  time  agreed  would  be  a 
fraud  upon  the  defendant  in  execution,  and  authorize  an 
application  by  him  to  a  court  of  equity  for  relief.' "  To 
the  same  effect  are:  Rector  v.  Shirk,  92  Ind.  31 ;  Cox  v. 
Batcliffe,  105  Ind.  374. 

In  the  case  before  us  the  evidence  of  the  Turpies  as  to 
the  terms  of  the  agreement  between  them  and  Lowe  is  in- 
definite and  unsatisfactory.  James  H.  Turpie  stated  that 
he  and  his  brother  talked  about  Lowe  ^Tbuying  in  this  eer- 
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tificate,"  and  that  Lowe  told  him  that  he  "would  take  it 
up^' ;  and  William  Turpie  testified  that  Lowe  "was  to  hold 
it  [the  certificate]  for  us  one  year."  Neither  of  the  Tu^ 
pies  asserted  that  Lowe  was  not  to  have  a  deed  in  case  they 
failed  to  pay  the  amount  coming  to  him  within  the  time 
agreed  upon  for  redemption,  nor  that  Lowe  was  to  hold  the 
certificate  as  a  mere  security  for  a  loan,  and  as  evidence  of 
a  lien  upon  the  land.  No  note  or  other  evidence  of  indebt- 
edness was  executed  by  the  Turpies  to  Lowe.  By  their  own 
admission,  the  Turpies  failed  to  redeem  the  land  from  Lowe 
within  the  time  they  alleged  he  allowed  them  by  his  agree- 
ment. No  attempt  to  assert  and  enforce  such  supposed 
right  was  made  until  after  the  lapse  of  fourteen  years  from 
the  date  of  the  transaction.  Lowe  held  the  certificate  until 
January  18,  1886,  when  he  produced  it  to  the  sheriff,  and 
demanded  and  received  a  deed.  He  caused  the^*deed  to  be 
recorded  in  the  proper  ofSce,  and,  without  obj^tion  on  the 
part  of  the  Turpies,  he  took  possession  of  the  lands  and 
exercised  exclusive  ownership  over  them  for  fourteen  years. 
Under  the  evidence  in  the  case  the  court  could  reach  no 
other  conclusion  than  that  there  was  a  failure  of  proof  on 
behalf  of  the  plaintiffs  below,  that  Lowe  was  tie  owner  in 
fee  simple  of  the  lands,  and  that  his  title  should  be  quieted 
against  the  claim  of  the  Turpies.  This  being  so,  the  plain- 
tiffs were  not  entitled  to  an  accounting;  nor  were  they 
harmed  by  the  proof  and  finding  of  the  value  of  the  rents 
and  profits,  and  of  the  permanent  improvements  made  by 
Lowe,  even  if  such  evidence  was  inadmissible,  and  the  find- 
ing thereon  erroneous. 

It  is  objected  by  the  appellants  that  the  court  erred  in 
permitting  Lowe  to  testify  concerning  the  agreement  be- 
tween him  and  the  Turpies,  one  of  the  Turpies  being  dead. 
The  testimony  of  the  deceased  Turpie,  given  upon  a  former 
occasion,  was  introduced  by  the  appellants,  and  the  use  of 
this  testimony  made  Lowe  a  competent  witness  in  regard  to 
the  matters  stated  by  the  decedent  in  his  testimony,  as  fiiUv 
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as  if  he  had  been  alive.  Moreover,  Lowe  was  a  competent 
witness  against  the  surviving  Turpie,  and,  if  the  testimony 
had  been  objectionable  as  to  the  heirs  of  the  deceased,  they 
should  have  objected  to  it  on  that  ground,  and  asked  that  it. 
be  not  considered  upon  their  branch  of  the  case.  But,  if 
the  testimony  of  Lowe  is  left  out  of  the  case,  the  result  must 
be  the  same.    The  appellants  failed  in  their  proof. 

We  find  no  error  in  the  record.  The  judgment  is  affirmed. 

Baker,  J.,  concurs  in  result  only. 


Osborne  &  Company  v.  Hanlin. 

[No.  19,818.    Filed  April  9,  1902.] 

PLBABroa. — Annoer. — Partial  Failure  of  Congideration. — A  plea  whioh 
in  generaltorms  alleges  no  oonsideration  is  good,  but  one  whidh 
attempts  lo  set  up  a  whole  or  partial  failure  of  oonsideration  must 
state  facts  sufficient  to  establish  such  failure,    p.  SB9. 

Same. — Answer » — ^An  answer  in  bar,  to  be  good  on  demurrer,  must 
answer  all  that  it  assumes  to  in  the  introductory  part,    p,  S29, 

Bills  and  Notb&— jVo^  in  Payment  of  Farm  Machinery. — CoUateral 
Agreement.'— Ansvoer,— In  an  action  on  notes  given  for  farm  ma- 
chinery, an  answer  alleged  in  its  introductory  ];>art  that  plaintiff 
ought  not  to  maintain  the  action,  because  defendant,  before  their 
execution,  had  purchased  the  machinery  of  plaintiff,  under  an 
agreement  by  which  he  was  not  to  i>ay  therefor  unless  the  ma- 
chinery did  good  work.  It  was  further  alleged  that  defendant 
gave  the  machinery  a  trial,  and  that  it  failed  to  do  good  work; 
but  it  was  not  alleged  that  it  was  properly  tested,  or  that  its  fail- 
ure was  due  to  defects  in  its  construction.  It  was  further  alleged 
in  the  answer  that  thereafter  the  notes  in  suit  were  executed  under 
a  special  agreement  that  they  were  not  to  be  i>aid  until  the  ma- 
chinery was  made  to  work  properly.  Held,  that  the  answer  was 
insufficient  as  a  plea  in  bar.    pp.  Sg&^l, 

Prom  Jay  Circuit  Court ;  J.  M.  Smithy  Judge. 

Action  on  notes  by  D.  M.  Osborne  &  Company  against 
John  F.  Hanlin.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  Transferred  from  Appellate  Court,  under 
§1337u  Burns  1901.    Reversed. 

W.  H.  Williamson  and  S(.  A.  D.  Whipple^  for  appellant. 

D.  T.  Taylor,  W.  F.  MacOinnitit  and  T.  J.  Taylor,  for 
appellee. 
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Jordan,  C.  J. — Action  by  appellant  to  recover  on  two 
promissory  notes  executed  by  the  appellee.  Answer  by  the 
latter,  demurrer  thereto  overruled,  trial  by  jury,  and  verdict 
returned  in  favor  of  appellee,  and  judgment  rendered  there- 
on over  appellant's  motion  for  a  new  trial.  The  only  al- 
leged error  argued  and  pressed  by  appellant  for  reversal  is 
the  overruling  of  its  demurrer  to  the  answer.  The  defend- 
ant in  his  answer  to  the  complaint  admits  the  execution 
of  the  notes  in  suit,  but  avers  that  the  plaintiff  ought  not  to 
have  and  maintain  his  action  thereon,  for  the  reason  that 
about  two  months  before  the  execution  'of  the  notes  he  'pur- 
chased of  the  plaintiff  through  its  agent,  conditionally,  one 
binder,  one  mower,  and  one  hay  rake,  at  and  for  the  agreed 
price  of  $180  to  be  paid,  $90  on  the  1st  day  of  September, 
1894,  and  $90  on  September  1,  1895.'*  It  is  tken  averred 
that  the  contract  or  agreement  of  purchase  between  said 
agent  and  defendant  for  the  purchase  of  these  implements 
was  that  the  defendant  was  to  take  them  on  trial,  "and  if 
they  did  not  work  right  he  was  not  to  pay  for  them" ;  "that 
the  said  binder,  mower  and  rake  were  to  do  good  work, 
and  the  binder  was  to  be  as  good  a  one  and  do  as  good  work 
as  any  binder  in  the  United  States ;  that  the  said  agent  was 
to  set  up  and  start  the  binder,  mower,  and  rake,  and  when  set 
up  and  tried,  if  they  did  do  good  work,  then  the  same  were 
to  be  the  property  of  the  defendant,  and  he  was  to  pay  for 
the  same  as  hereinbefore  stated."  The  pleading  further 
charges  that  the  defendant  hauled  these  implements  from 
the  town  of  Bryant  in  Jay  county,  Indiana,  to  his  farm  in 
Penn  township  in  said  county,  and  that  an  agent  of  plaintiff, 
together  with  an  expert  sent  by  it,  came  to  his  farm,  set  up 
and  started  the  binder  to  work.  After  this  follows  a  recital 
of  what  was  said  in  a  conversation  had  by  and  between  the 
defendant  and  the  agent,  and  then  it  is  alleged  that  the 
agent  and  the  expert  "went  away",  and,  after  they  had  left, 
the  defendant  and  his  employes  hitched  three  horses  to  said 
binder  and  went  out  into  the  field  and  began  to  out  wheat 
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with  the  binder,  but  found  that  it  would  not  work  right  in 
this, — "That  it  would  bind  one  or  two  sheaves  and  then 
throw  off  three  or  four  sheaves  without  binding,  and  that 
thereupon  the  defendant  stopped  work,'^  and  notified  the 
agent  who  had  set  up  the  machine  that  the  latter  would  not 
work;  that  in  response  to  this  notice  an  agent  of  plaintiff 
came  to  the  defendant's  farm,  and,  after  the  binder  was 
again  tried,  it  was  found  that  it  ^Vorked  no  better  than 
before.''  It  would  bind  one  or  two  sheaves,  and  then  throw 
off  three  or  four  sheaves  without  binding.  At  this  point  the 
defendant  interjects  into  his  pleading  a  conversation  had 
between  himself  and  the  agent  of  plaintiff,  and  then  avers 
that,  after  this  agent  left,  the  defendant  "again  tried  to 
work  the  binder,  but  it  worked  no  better,  but  in  the  same 
way  that  it  did  on  the  trial  made  with  it  before."  It  is 
averred,  however,  that  the  defendant  cut  or  harvested  his 
wheat  with  this  binder,  and  then  "tried  to  cut  his  oats,  but 
could  not  do  so."  It  is  next  alleged  that  on  August  28, 
1894,  the  day  the  notes  in  suit  were  executed,  the  plaintiff's 
agent  with  whom  the  defendant  originally  made  the  contract 
for  the  purchase  of  the  binder  came  to  see  him  for  the  pur- 
pose of  closing  the  sale.  After  setting  out  all  that  was  said 
in  a  conversation  between  the  defendant  and  this  agent 
about  the  binder  and  about  making  a  settlement,  it  is  dis- 
closed that  the  agent  agreed  with  the  defendant  that,  if  the 
latter  would  execute  his  notes  in  settlement  for  the  imple- 
ments in  question,  he  would  give  him  a  written  guaranty 
that  he  would  "not  have  to  pay  them  imtil  the  machine  or 
binder  was  made  to  do  as  good  work  as  any  machine  in  the 
United  States."  In  consideration  of  this  proposition,  the 
defendant  executed  the  notes  in  suit,  and  the  agent  at  the 
same  time  gave  him  a  written  guaranty  reciting  therein  that 
the  defendant  had  given  the  notes  to  D.  M.  Osborne  &  Com- 
pany for  a  binder,  mower,  and  rake,  and  that  he  would  not 
be  required  to  pay  the  notes  until  the  binder  was  made  to  do 
as  good  work  as  any  binder  in  the  United  States.     This 
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written  guaranty  is  alleged  to  have  been  lost,  and  therefore 
defendant  says  he  is  unable  to  file  a  copy  thereof  with  his 
answer.  It  is  charged  that,  after  the  execution  of  these 
notes,  ^'plaintiff  failed  to  fix  the  binder  so  that  it  would 
work  any  better  than  it  did  at  first."  Following  this  agree- 
ment on  February  12,  1898,  it  is  alleged  that  an  agent  of 
the  plaintiff  called  on  the  defendant  and  requested  him  to 
pay  the  notes,  but  he  refused  to  pay  them  'n>ecause  the 
binder  was  worthless,  and  had  not  been  fixed  by  the  plain- 
tiff so  as  to  be  as  good  a  binder  as  any  binder  in  the  United 
States."  After  reciting  another  conversation  had  between 
the  defendant  and  the  agent,  it  is  then  charged  that  it  was 
finally  agreed  that,  if  the  defendant  would  pay  the  amount 
of  the  notes  representing  the  purchase  price  of  the  mower 
and  the  rake,  with  the  interest  thereon,  the  agent  would  in- 
dorse a  statement  on  the  back  of  one  of  the  notes  showing 
the  amount  paid,  and  for  what  the  same  was  paid,  and  that 
nothing  more  was  to  be  paid  on  the  notes  for  the  binder  until 
it  was  put  in  order;  that  thereupon  the  defendant  paid  the 
sum  of  $60  as  principal,  and  $15.05  as  interest,  and  this 
agent  indorsed  on  one  of  the  notes  the  following  statement: 
'deceived  on  the  notes  $60  principal,  and  $15.05  interest, 
to  pay  for  mower  and  rake.  No  interest  for  binder,  and  the 
binder  to  be  put  in  order  before  balance  is  paid."  Since 
this  payment  it  is  averred  that  "nothing  has  been  done  by 
the  plaintiff  to  put  the  binder  in  order,  and  that  the  same 
remains,  and  now  is,  and  was  at  the  commencement  of  this 
action,  wholly  worthless,  wherefore  it  is  alleged  the  con- 
sideration for  the  notes  unpaid  has  failed,  and  plaintiff 
ought  not  to  recover  thereon." 

The  answer  is  certainly  a  specimen  of  bad  pleading,  being 
an  intermixture  of  facts,  conclusions,  and  evidence  all 
thrown  together,  and  the  pleader  seems  to  have  succeeded 
in  violating  the  rules  of  good  pleading.  The  answer  pro- 
fesses, both  at  the  beginning  and  close  thereof,  to  be  in  bar 
of  the  action  in  its  entirety,  for  the  alleged  reasons  that, 
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under  the  facts  set  out,  there  has  been  a  total  failure  of  the 
consideration  of  the  notes  in  suit.  Section  369  Bums  1901, 
§117  of  our  civil  code,  authorizes  a  failure  or  want  of  con- 
sideration in  whole  or  in  part  to  be  set  up  as  a  defense  to 
any  action  arising  out  of  any  specialty  bond,  or  deed,  ex- 
cepting negotiable  instruments.  A  plea  which  in  general 
terms  alleges  no  consideration  is  good,  but  one  which  at- 
tempts to  set  up  a  whole  or  partial  failure  of  consideration 
must  state  facts  sufficient  to  establish  such  failure.  Moore 
V.  Boyd,  95  Ind.  134 ;  Billan  v.  Herchlebrath,  23  Ind.  71. 
The  rule,  however,  is  well  settled  that  an  answer  in  bar,  to 
be  good  on  demurrer,  must  answer  all  that  it  assumes  to  in 
the  introductory  part  thereof.  The  pleading  in  question,  in 
its  introductory  part,  alleges  that  the  plaintiff  ought  not  to 
maintain  this  action  on  the  notes,  for  the  reason  that  prior 
to  their  execution,  the  defendant  had  purchased  of  plaintiff, 
through  one  of  its  agents,  the  implements  mentioned,  at  and 
for  the  price  of  $180,  one-half  of  which  was  to  be  paid  Sep- 
tember 1,  1894,  and  the  remainder  on  September  1,  1895 ; 
that  he  was  to  take  them  on  trial,  and,  if  they  did  not  work 
right,  he  was  not  to  pay  for  them ;  that  the  binder  was  to  be 
a  good  one,  and  do  as  good  work  as  any  binder  in  the  United 
States.  After  the  binder  was  received  by  the  defendant,  it 
is  alleged  that  he  gave  it  a  trial  at  cutting  wheat,  but  found 
that  it  would  not  work  right ;  that  it  would  bind  one  or  two 
sheaves,  and  then  throw  three  or  four  sheaves  off  unbound. 
There  are  no  direct  or  positive  averments,  however,  disclos- 
ing that  the  binder  was  either  properly  tested,  or  that  the 
cause  of  its  failing  to  bind  the  wheat  or  to  operate  as  it 
should,  was  due  to  some  defect  in  its  construction,  and  not 
due  to  the  manner  in  which  the  defendant  used  or  operated 
it,  or  to  causes  other  than  its  own  defects.  If  the  defendant 
waa  relying  upon  any  warranty  made  by  plaintiff  in  the  sale 
of  the  machine,  it  was  essential  that  he  should  have  clearly 
shown  that  the  imperfect  work  which  it  performed  was  due 
to  its  own  defects,  and  not  to  the  manner  in  which  it  was 
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operated.  The  answer  falls  short  of  showing  a  breach  of  an 
express  warranty  made  at  the  time  the  binder  was  pur- 
chased. A  pleading,  to  be  good  as  such,  must  disclose  (1) 
a  warranty,  (2)  a  breach  thereof,  and  (8)  damages  result-' 
ing  from  such  breach.  Booker  v.  Ooldsborough,  44  Ind. 
490 ;  Johnston,  etc.,  Co.  v.  Bartley,  81  Ind.  406 ;  McClam- 
rock  V.  Flint,  101  Ind.  278 ;  Aultnum,  etc.,  Co.  v.  Seichtvng, 
126  Ind.  137 ;  Neidefer  v.  Chastadn,  71  Ind.  363,  36  Am. 
Rep.  198 ;  Aettnotor  Co.  v.  Earl,  18  Ind.  App.  181. 

In  fact,  counsel  for  appellee  in  his  brief  concedes  that 
the  answer  is  not  based  on  a  written  warranty,  but  asserts 
that  it  is  founded  on  a  sale  of  the  binder  to  appellee  on  the 
condition  that,  if  the  machine  on  trial  worked  all  right,  ho 
was  to  keep  it  and  pay  the  agreed  price.  It  is  shown  that 
on  August  28,  1894,  some  two  months  after  the  binder  had 
been  sold  to  the  defendant,  and  after  he  had  given  it  the 
trials  or  tests  as  alleged,  and  therefore  was  fully  apprised 
of  its  deficiency,  he  entered  into  a  new  contract  with  an 
agent  of  the  plaintiff  who  called  upon  him  for  the  purpose 
of  closing  the  sale  as  originally  made.  It  was  then  agreed, 
it  seems,  that,  if  he  would  execute  his  notes,  a  written  guar- 
anty would  be  given  by  the  agent  that  he  would  not  have  to 
pay  them  until  the  binder  did  good  work.  In  consideration 
of  this  proposition  the  notes  were  executed  for  the  purchase 
price,  and  the  time  of  paying  the  same  was  so  changed  or 
extended  that  the  first  half  was  to  be  due  and  payable  Sep- 
tember 1,  1895,  instead  of  September  1,  1894,  and  the  re- 
mainder September  1,  1896,  and  in  return  a  written  guar- 
anty was  executed  by  plaintiff^s  agent  to  the  effect  that  the 
notes  were  not  to  be  paid  until  the  machine  would  do  good 
work.  Under  this  agreement  it  may  be  said  that  the  de- 
fendant was  authorized  to  retain  and  test  the  binder  for  a 
reasonable  time  in  order  to  determine  whether  it  did  good 
work,  and  the  notes  were  not  to  be  paid  unless  or  until  the 
machine  complied  with  this  agreement  Some  three  years 
or  over  after  the  execution  of  the  notes,  on  February  12, 
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1898,  it  is  disclosed  that  a  further  agreement  between  de- 
fendant and  plaintiff^s  agent  was  entered  into,  by  which  it 
was  stipxdated  that  if  defendant  would  pay  the  purchase 
price  of  the  mower  and  rake,  in  respect  to  which  there  was 
no  controversy,  and  the  interest  thereon,  that  payment  of  the 
amount  due  on  the  binder  should  be  deferred  imtil  it  was 
put  in  order  and  made  to  do  good  work.  There  is  nothing 
to  show  that  the  machine  was  given  any  trial  or  test  after 
either  of  these  latter  agreements.  Whatever  defense  the 
defendant  is  seeking  to  interpose  by  this  answer  must  be 
deemed  to  be  founded  on  the  agreement  of  the  agent  of 
plaintiff  that,  if  defendant  would  settle  by  executing  his 
notes  for  the  purchase  price  of  the  machine  in  controversy, 
payment  thereof  would  not  be  exacted  until  it  did  good 
work.  The  answer,  as  previously  stated,  is  intended  to  op- 
erate as  a  complete  defense  to  the  action,  but,  if  it  can  be 
said  to  serve  any  purpose,  it  is  to  expose  the  fact  that  the 
plaintiff  is  prematurely,  and  in  violation  of  its  agreement, 
attempting  to  enforce  payment  of  the  notes,  althou^  it  has 
failed,  as  averred,  to  put  the  binder  in  order  so  as  to  make 
it  do  good  work  in  compliance  with  its  agreement,  and 
therefore  its  right  of  action  on  the  notes  should  be  sus- 
pended until  it  has  discharged  its  obligation.  The  facts,  as 
disclosed,  certainly  could  not  serve  to  bar  forever  the  plain- 
tiffs right  of  action,  as  it  might  within  a  reasonable  time 
comply  with  its  agreement  by  putting  the  binder  in  order, 
and  thereby  make  it  do  good  work.  The  defendant  at  the 
time  he  filed  his  answer  still  retained  the  binder,  at  least,  no 
return  thereof,  or  offer  to  return,  is  shown ;  but  regardless 
of  this  fact,  however,  he  seeks  to  be  entirely  exempted  from 
paying  any  part  of  the  price  which  he  agreed  to  pay  for  the 
binder.  It  is  true  that  the  answer  allies  that  the  binder 
at  the  commencement  of  the  action  was  worthless,  and  still 
continues  to  be.  This,  however,  is  not  the  equivalent  of 
alleging  that  it  was  of  no  value  at  the  time  when  purchased 
by  the  defendant.    In  fact,  it  is  disclosed  that  the  defend- 
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ant,  after  its  purchase,  cut  and  harvested  his  entire  wheat 
crop  with  said  binder.  This  would  certainly  disclose  that 
it  was  at  least  of  some  value,  and  not  wholly  worthless  at  the 
time  of  the  sale.  By  overruling  the  demurrer  to  this  an- 
swer the  court  adjudged  it  to  be  sufficient  in  bar  of  the 
action,  and  in  so  holding  erred,  for  which  error  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Smyth,  Auditor,  et  al.  v.  The  State,  ex  eel. 

Braun. 

[No.  19,488.    Filed  January  10,  1902.    Rehearing  denied  April  9, 

1902.] 

Apprals.— J^'rom  Commisnonen'  Oowrt^^Jurisdiction  of  CircuU  Court. — 
On  appeals  from  the  county  oommissionerB'  court,  the  oiicoit 
ootirt  can  only  take  cognissanoe  of  such  questions  as  were  properly 
presented  before  the  commissioners,  except  so  far  as  the  issoea 
there  formed  may  be  varied  by  saoh  amendments  as  are  permis- 
sible under  the  roles  of  practice,    p,  SS6. 

HlGHWATB. — Free  Grcmd  Roads. — ABBessmentt. — Appetd  from  Commit 
turners. — ^Assessments  made  by  the  board  of  commissioners  for  free 
gravel  roads  are  separate  and  distinct  judgments  against  the 
several  parcels  of  land  assessed,  and  a  successful  appeal  by  some 
of  the  imrties  affected  does  not  vacate  the  assessments  against  the 
lands  of  those  not  appealing,    p.  3S6. 

Same. — Gravel  Road. — AssessmerUs. — Oonclusweness. — ^Where  the  origi- 
nal petition  for  a  free  gravel  road  is  sufficient  on  its  face,  and  the 
board  of  commissioners,  after  notice  to  landowners,  and  without 
remonstrance  by  them,  adjudges  the  petition  sufficient,  such  land- 
owners are  bound  thereby,    p.  3S7. 

Same. — Assessments  for  Gravel  Road. — Appeal. — Presumption. — ^Where  a 
part  of  the  landowners  assessed  for  a  free  gravel  road  successfully 
appeal  from  the  confirmation  of  the  assessment,  but  it  appeared 
that  more  than  half  of  the  total  estimated  cost  had  been  expended 
before  the  appeal  was  decided,  it  will  be  iiresumed  that  those  not 
appealing  received  adequate  benefit,    pp.  337,  338. 

Same.— J?'r«e  Gravel  Roads.^Assessments.—Ihay  o/ Auditor. —Where  as- 
sessments for  the  construction  of  free  gravel  roads  have  been  con- 
firmed  by  the  county  commissioners,  it  is  the  duty  of  the  county 
auditor  to  spread  the  report  upon  the  record,  and  to  place  such 
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asseasments,  not  stayed  by  judicial  prooess,  upon  a  duplicate  for 
ooUection,  leaving  the  question  of  the  validity  of  the  asBeBsments 
to  the  landowners,    pp.  SS8,  SS9, 

From  Benton  Circuit  Court ;  J.  M,  Rabbj  Judge. 

Mandamus  by  the  State  on  the  relation  of  George  A. 
Braun  against  James  B.  Smyth^  auditor,  and  others,  to 
compel  defendants  to  place  on  the  tax  duplicate  certain 
assessments  for  the  construction  of  a  free  gravel  road. 
Affirmed. 

W.  Isham  and  D.  Fraser^  for  appellants. 
S.  P.  Baird  and  G.  M.  Bright^  for  appellee. 

Hadley,  J. — Such  proceedings  were  had  before  the 
board  of  commissioners  of  Benton  county  for  the  establish- 
ment of  a  free  gravel  road  under  the  act  of  March  3,  1877, 
§6855  et  seq.  Bums  1901,  as  resulted  in  the  confirmation 
by  the  commissioners,  on  June  22,  1891,  of  the  apportion- 
ment of  the  road's  cost  upon  the  lands  benefited  thereby. 
From  this  final  order  approving  and  confirming  the  assess- 
ments persons  representing  about  eighty-five  per  cent,  of 
the  assessments  appealed  to  the  circuit  court.  The  persons 
representing  the  other  fifteen  per  cent,  of  the  assessments, 
though  properly  notified  of  the  various  proceedings,  made 
no  appearance  of  any  kind  before  the  commissioners,  and 
did  not  join  in  the  appeal.  In  the  circuit  court  a  summons 
was  duly  issued  and  served  on  all  parties  assessed,  who  had 
not  appealed,  for  more  than  ten  days  before  the  term,  but 
they  made  no  appearance  in  the  circuit  court,  and  took  no 
part  in  the  proceedings  on  appeal,  so  far  as  the  record  dis- 
closes. In  the  circuit  court,  upon  satisfactory  proof  that 
the  petition,  at  the  time  the  report  of  the  viewers  apportion- 
ing the  cost  of  the  improvement  was  acted  upon  by  the  com- 
missioners, did  not  contain  the  names  of  a  majority  of  resi- 
dent landowners,  nor  of  the  owners  of  a  majority  of  acres 
reported  as  benefited,  the  assessment  against  the  land  of  each 
parly  to  the  appeal  was  held  to  be  void,  and  a  judgment 
was  rendered  canceling  the  same.    Kirsch  v.  Braun,  153 
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Ind.  247.  The  total  estimated  cost  of  tlie  improvem^it  was 
$20,000.  On  July  10,  1890,  the  commissioners  ordered  the 
sale  of  $12,000  of  bonds  in  anticipation  of  the  collection  of 
the  assessments.  The  bonds  were  sold  in  the  open  market 
for  $12,198,  cash.  Of  the  amount  thus  realized  $10,992 
was  actually  expended  in  the  partial  construction  of  th« 
road.  For  a  detailed  statement  of  the  facts  in  the  various 
proceedings  before  the  board  reference  is  made  to  Kirsh  v. 
Braun,  supra. 

This  action  is  brought  by  the  appellee  against  the  ap- 
pellant Smythe,  auditor  of  Benton  county,  to  procure  a  per- 
emptory writ  of  mandate  to  compel  Smythe,  as  such  audi- 
tor, to  place  upon  the  proper  tax  duplicate  the  assessments 
made  by  the  commissioners  which  were  unappealed  from, 
the  relator  being  the  owner  of  certain  due  and  unpaid 
bonds  issued  by  the  commissioners  upon  the  faith  and  basis 
of  the  assessments  ordered.  The  appellants,  other  than  the 
auditor,  being  the  persons  interested  in  the  assessments  un- 
appealed from,  appeared  to  the  action,  and  upon  their  re- 
quest were  admitted  as  parties  defendant,  and  permitted  to 
file  a  combination  pleading,  which  is  termed  a  several  anr 
swer  of  the  intervening  defendants,  and  a  return  for  the 
auditor  to  the  alternative  writ.  Appellee  filed  two  demur- 
rers to  said  pleading,  one  for  insuflBciency  of  facts  to  con- 
stitute a  return  for  the  auditor,  and  the  other  for  want  of 
facts  to  constitute  a  defense  for  the  intervening  defendants. 
Both  demurrers  were  sustained,  and  upon  the  refusal  of  the 
auditor  and  each  of  the  other  defendants  to  plead  further 
the  court  rendered  judgment  ordering  that  a  peremptory 
writ  of  mandate  issue,  commanding  the  auditor  to  place  the 
assessments  set  out  in  the  petition  upon  the  tax  duplicate. 
The  errors  assigned  and  presented  call  in  question  the 
action  of  the  court  in  sustaining  the  demurrer  to  each  the 
auditor's  return  and  answer  of  the  intervening  defendants. 

Deeming  it  to  be  to  the  interest  of  the  litigants,  we  pass 
the  technical  questions  as  to  the  sufficiency  of  the  plead- 
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ing  as  an  answer  or  as  a  return  for  the  auditor,  which  are 
vigorously  controverted  by  the  appellee,  and  proceed  at 
once  to  a  consideration  of  the  principal  question  relied  upon 
for  reversal,  namely:  Did  the  judgment  of  the  circuit 
court  pleaded  by  appellants  canceling  and  annulling  the 
assessments  of  all  appealing  parties  on  the  ground  that  the 
original  petition  for  the  improvement  was  not  suflBiciently 
signed  by  persons  benefited,  as  required  by  §5  of  the  law 
(§6858  Bums  1901),  have  the  effect  of  nullifying  the  en- 
tire gravel  road  proceeding,  and  thereby  voiding  the  assess- 
ments of  those  who  neither  appeared  before  the  commission- 
ers nor  joined  in  the  appeal  to  the  circuit  court.  Appel- 
lants other  than  the  auditor  urge  that  the  judgment  of  the 
circuit  court  vacating  assessments  was  effective  as  to  them 
for  two  reasons:  (1)  Because,  having  been  summoned  by 
process  issued  out  of  the  circuit  court  commanding  them  to 
appear  to  the  proceedings  on  appeal  in  that  court,  and  hav- 
ing had  their  names  recorded  as  defendants  in  the  action, 
they  thereby  became  parties  to  the  appeal,  and  entitled  to 
the  same  relief  as  if  they  had  joined  in  the  appeal  in  the 
first  instance;  and  (2)  because  the  judgment  of  the  circuit 
court  annulling  the  assessments  appealed  from,  having  been 
founded  on  a  finding  that  at  the  time  of  the  pretended  con- 
firmation of  the  assessments  by  the  commissioners  the  origi- 
nal petition  was  not  subscribed  by  a  majority  of  all  the 
resident  landowners  and  by  those  owiiing  a  majority  of  the 
acres  of  land  benefited  and  liable  to  be  assessed,  amounted 
to  a  judicial  declaration  of  a  want  of  jurisdiction  in  the  com- 
missioners to  make  any  assessments  at  all,  and  the  acf  being 
without  authority,  was  therefore  void,  and  incapable  of  sus- 
taining an  assessment. 

1.  As  to  the  first  point,  the  purpose  in  view  in  bringing 
the  non-appealing  parties  into  the  circuit  court  by  summons 
is  not  disclosed  by  the  record  nor  by  the  appellants'  brief. 
The  simomions  gave  the  circuit  court  jurisdiction  over  the 
persons  of  the  appellants,  but  it  is  clear  that  it  did  not  givQ 
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the  court  jurisdiction  over  tlie  subject-matter  of  the  assess- 
ments against  their  lands.  The  authority  to  establish  free 
gravel  roads  under  the  act  of  1877,  and  to  levy  and  adjust 
assessments  for  their  construction,  is  lodged  with  boards 
of  commissioners  as  an  original  and  exclusive  power,  and 
the  only  way  circuit  courts  can  acquire  jurisdiction  over 
such  assessments,  or  other  steps  in  proceedings  of  this  char- 
acter, is  by  appeal  from  the  commissioners.  The  circuit 
court  is  not  only  destitute  of  original  jurisdiction  in  such 
cases,  but  it  is  well  settled  that  on  appeal  it  can  only  take 
cognizance  of  such  questions  as  were  properly  presented 
before  the  commissioners,  except  so  far  as  the  issues  there 
formed  may  be  varied  by  such  amendments  as  are  per- 
missible under  the  rules  of  practice.  Forsyth  v.  Wilcox, 
143  Ind.  144;  Indianapolis,  etc.,  B.  Co.  v.  Hood,  130 
Ind.  594;  Budd  v.  BeideJbach,  128  Ind.  145;  WeUs 
V.  Bhodes,  114  Ind,  467 ;  Updegrajf  v.  Palmer,  107  LuL 
181.  Appellants  having  failed  to  remonstrate  or  object 
to  their  assessments,  or  to  any  other  proceeding  before  the 
commissioners,  it  becomes  entirely  immaterial  what  their 
relation  to  the  appeal  may  be  by  virtue  of  the  summons, 
since  in  any  case  the  circuit  court  was  powerless  to  exercise 
jurisdiction  over  their  several  assessments,  or  grant  them  a 
relief  that  was  not  sought  before  the  proper  tribunal. 

2.  It  has  been  repeatedly  held  by  this  court  that  assess- 
ments made  by  boards  of  commissioners  for  the  construc- 
tion of  free  gravel  roads  are  separate  and  distinct  judg- 
ments against  the  several  parcels  of  land  assessed,  and  that 
a  successful  appeal  on  the  identical  grounds  here  alleged  by 
some  of  the  persons  affected  does  not  vacate  the  assessments 
against  the  lands  of  those  not  appealing.  There  being  no 
community  of  interest  in  such  assessments,  and  they  being 
in  the  nature  of  separate  judgments  against  the  property 
of  the  several  persons  affected,  those  persons  who  feel 
aggrieved  thereby  must,  each  for  himself,  make  such  de- 
fense as  he  chooses.    The  law  affords  each  person  assessed 
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equal  and  ample  opportunity  to  challenge  the  correctness 
of  any  act  of  the  commissioners ;  but  one  dissatisfied  must 
act  promptly,  and  within  the  time  and  manner  prescribed 
by  law,  thus  giving  the  commissioners  a  chance  to  right  any 
wrong  done  while  in  their  power  to  do  so.  A  person  ag- 
grieved cannot,  in  the  hope  of  avoiding  expense  and  attor^ 
neys  fees,  stand  idly  by  and  see  the  proceedings  go  forward, 
and  be  afterwards  permitted  to  share  in  the  benefits  secured 
by  the  diligence  of  others.  Not  availing  themselves  of  such 
defense  as  the  law  provides,  it  will  be  conclusively  presumed 
that  such  persons  are  content,  and  have  waived  apy  irregu- 
larity affecting  them.  For  a  lucid  statement  of  the  rule, 
the  reasons  upon  which  it  rests,  and  review  of  supportive 
authorities,  see  Cason  v.  Harrison^  135  Ind.  330.  It  is 
only  where  the  petition  for  such  an  improvement  is  so 
wholly  insufScient  as  to  form  no  basis  or  foundation  for  the 
action  of  the  board,  and  where  it  appears  from  the  face  of 
the  record  that  the  commissioners  acquired  no  jurisdiction  of 
the  subject-matter,  that  the  proceedings  may  be  assailed  out 
of  season,  or  in  a  collateral  way.  Wells  v.  Rhodes,  114 
Ind.  467 ;  Breitweiser  v.  Fuhrman,  88  Ind.  28 ;  Bowen  v. 
Hester,  143  Ind.  511 ;  Board,  etc,  v.  Conner,  155  Ind.  484. 

In  this  case  the  petition  was  suflBcient  upon  its  face. 
TVTiether,  at  the  time  of  making  the  assessments,  it  was  sub- 
scribed by  the  requisite  number  of  landowners  to  give  the 
commissioners  authority  to  make  them  was  a  question  which 
the  board  was  required  to  ascertain  and  settle.  Having 
adjudicated  this  question  after  notice  to  the  appellants,  and 
without  remonstrance  or  objection  by  them,  ihey  must  be 
held  to  be  conclusively  bound  thereby.  Osborne  v.  Sutton, 
.108  Ind.  443 ;  Jackson  v.  State,  104  Ind.  516. 

But  it  is  argued  that,  since  it  appears  that  eighty-five 
per  cent,  of  the  assessments  were  annulled  by  the  circuit 
court,  leaving  but  fifteen  per  cent,  available  for  the  con- 
struction of  the  road,  it  is  thus  aflSrmatively  shown  that  the 
Vol.  158—22 
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improvement  cannot  be  accomplished,  and  that  the  correla- 
tive benefits  which  lie  at  the  root  of  the  assessments  cannot 
be  realized,  and  that  the  exaction  of  the  assessments  with- 
out the  reciprocal  benefits  is  a  taking  of  property  without 
compensation,  in  violation  of  the  Constitution.  This  con- 
tention must  be  met  with  the  further  fact  that  the  record 
affirmatively  shows  that  $10,992  of  appellee's  money — ^more 
than  one-half  of  the  total  estimated  cost  of  the  improvement 
— was  actually  expended  in  the  construction  of  a  part  of  the 
road  before  said  assessments  were  vacated,  and  it  will  be 
assumed,  in  the  absence  of  anything  to  the  contrary,  that 
each  of  the  appellants  received  adequate  benefits  from  the 
part  that  was  constructed.  The  pleading  filed  by  the  ap- 
pellants was  insufficient  as  an  answer. 

Was  it  sufficient  as  a  return  for  the  auditor  ?  The  duties 
of  a  county  auditor  are  purely  ministerial.  He  has  no 
judicial  function ;  no  right  to  decide  what  he  shall  do  or 
leave  undone.  The  law  specifically  directs  the  things  he 
shall  do,  and  grants  him  no  power  to  change,  modify,  or 
omit  any  of  the  acts  commanded  of  him.  It  is  his  duty  to 
record  the  proceedings  of  the  board  of  commissioners  and, 
in  free  gravel  road  cases,  to  enter  upon  the  record  the  re- 
port of  the  committee  appointed  to  apportion  the  cost  of  the 
improvement,  showing  how  the  estimated  expense  has  been 
apportioned  upon  the  lands  ordered  to  be  assessed  as  the 
same  has  been  confirmed  by  the  commissioners ;  and  he  shall 
place  the  assessments  so  made  upon  a  special  duplicate,  to 
be  provided  by  him  at  the  expense  of  the  county.  §6860 
Bums  1901.  Under  this  statute,  when  the  conmiissioners 
have  considered  the  report,  and  decided  that  the  appor- 
tionment of  the  expense  has  been  fairly  and  equitably 
made,  and  have  confirmed  the  same,  it  eo  instanii  becomes 
the  plain  and  unequivocal  duty  of  the  auditor  to  spread 
said  report  upon  the  record,  and  to  place  said  assessments, 
not  stayed  by  judicial  process,  upon  a  duplicate  for  collec- 
tion.   What  defense  the  property  owners  may  have  to  the 
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aaeessments,  or,  if  they  have  one,  whether  they  will  care  to 
make  it,  is  a  matter  of  no  legal  concern  to  the  auditor,  and 
hence  no  ground  for  hesitation  in  the  discharge  of  his  duty. 
Even  the  board  of  commissioners,  after  having  authorized 
the  sale  of  bonds  in  anticipation  of  the  collection  of  the 
assessments,  and  received  and  retained  the  proceeds  of  the 
bonds,  would  have  had  no  right  to  direct  an  omission  of  the 
assessments  from  the  duplicate  on  account  of  their  assumed 
invalidity.  Having  sold  the  bonds,  it  was  the  duty  of  the 
commissioners,  as  well  as  of  the  auditor,  to  put  the  machin- 
ery of  the  law  in  motion  for  the  collection  of  the  aflS68&- 
ments  to  enable  them  to  pay  the  bonds  as  they  had  prom- 
ised, leaving  to  the  property  owners  the  question  of  the 
validity  of  the  assessments.  State,  ex  rel,,  v.  Stout,  61  Ind. 
143 ;  Wren  v.  City  of  Indianapolis,  96  Ind.  206 ;  City  of 
Greenfield  v.  State,  ex  rel,,  113  Ind.  597.  Furthermore, 
the  facts  set  forth  by  the  auditor  as  a  return  to  the  alterna- 
tive writ  asserting  the  invalidity  of  the  assessments  as  an 
excuse  for  not  putting  them  upon  the  duplicate,  being  the 
same  facts  pleaded  by  the  landowners  as  a  defense  to  the 
assessments,  having  been  found  insuflBcient  as  an  answer, 
are  necessarily  insufficient  as  a  return,  for  it  is  clear  that 
the  auditor  can  not  defend  for  the  landowners  on  the  same 
facts  in  better  right  than  they  can  defend  for  themselves. 

Judgment  affirmed. 

Jordan,  C.  J.,  doubts. 


Gifford  et  al.  v.  Bakeb  kt  al. 

[No.  19,686.    Filed  Febmary  7,  19Q2.    Behearing  denied  April  9, 

1902.] 

HiOHWAYS. — Free  Gravel  Roads, — Construction, — Notice  of  Petition, — 
Notice  of  the  presentation  of  a  petition  for  the  construction  of  a 
free  gravel  road  stating  that  the  x)etition  would  be  presented  on 
the  first  day  of  the  next  term  of  the  board  of  commissioners, 
"which  will  be  held  on  the  first  day  of  May,"  instead  of  stating 
that  it  woald  be  held  on  the  first  Monday  of  May,  as  proTided  by 
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statute,  is  not  so  defeotiye  as  to  render  the  notice  invalid,  since 
all  persons  were  required  to  take  notice  of  the  time  fixed  hy 
etatate.   pp.  S4t,  S4S. 

Highways.  --Free  Qravel  BoadB.^ComtrueUon.  —Notice  of  PetUion.— 
An  objection  to  the  form  of  a  notice  of  the  jiresentation  of  a 
petition  for  the  construction  of  a  free  gravel  road,  not  presented 
nntil  after  the  board  acted  on  the  petition,  is  too  late.    p.  S4S, 

Same.— P^tAiaru. — CofmlidaHon,-^Two  petitions  for  the  oonstmction 
of  a  free  gravel  road,  presented  to  the  board  at  the  same  time, 
may  be  treated  as  one  petitio^    p.  S4S, 

Appeal  and  Ebbob.— TTonv^  of  Error.— Free  Qravel  Roads.— Objectwn 
to  Report  of  Viewers. — Objections  to  the  report  of  the  viewers  in  a 
gravel  road  proceeding,  which  are  not  discussed  in  appellant's 
brief  on  appeal,  are  deemed  waived,    p.  34S. 

HiGHWATB.— jFVe«  QraxeL  Roads.— Remonstrance. — Trial.— Burden  of 
Proof.— The  burden  of  proof  is  on  the  remonstrants  in  the  trial  of 
a  proceeding  for  the  construction  of  a  free  gravel  road,  since  the 
statute  makes  the  report  of  the  viewers  prima  facie  evidence  of  the 
facts  therein  contained,    pp.  3iS,  844. 

From  Jasper  Oircoit  Conrt;  S.  P.  Thompswi^  Judge. 

Benjamin  J.  Gifford  and  otherB,  remonstrants,  appeal 
from  a  judgment  confirming  the  action  of  the  board  of 
county  commissioners  in  granting  the  petition  of  Charles 
W.  Baker  and  others  for  the  construction  of  a  free  gravel 
road.    Affirmed. 

B.  F.  Ferguson  and  J.  E.  WUsorij  for  appellants. 

F.  FoUzy  C.  O.  Spitler  and  H.  R.  Kurriej  for  appellees. 

DowxiNG,  J.^This  is  a  proceeding  for  the  construction 
of  a  free  gravel  road  under  the  act  of  1885  and  the  amend- 
ments thereof.  Acts  1885,  p.  162;  Acts  1893,  p.  155; 
§6879  et  seq.  Bums  1894.  On  the  first  day  of  the  May 
term,  1900,  of  the  board  of  commissioners  of  Jasper  county, 
a  petition,  substantially  in  the  form  prescribed  by  the  stat- 
ute, was  presented  to  the  board,  and  the  further  considera- 
tion thereof  was  continued  to  the  June  term,  1900.  At 
such  term,  to  wit,  on  June  4,  1900,  the  petition  was  taken 
up  and  considered,  and  no  objection  being  made  thereto  by 
any  person,  after  hearing  the  evidence  the  board  found  that 
due  notice  of  the  presentation  of  the  said  petition  had  been 
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given  more  than  ten  days  before  tlie  first  day  of  the  May 
term,  1900,  of  said  boar  J,  by  posting,  as  required  by  law; 
that  the  said  petition  was  signed  by  a  majority  of  the  resi- 
dent landowners  of  said  county  whose  lands  were  within 
two  miles  of  the  proposed  improvement;  that  the  kind  of 
improvement  prayed  for,  and  the  points  between  which  it 
was  proposed  to  be  constructed,  were  sufficiently  described ; 
and  that  viewers  should  be  appointed  thereon,  as  provided 
by  law.  The  board  thereupon  ordered  that  three  persons 
(naming  them)  having  the  necessary  qualifications  be  ap- 
pointed such  viewers,  and  that  one  Price,  a  surveyor,  be 
appointed  engineer  in  said  proceeding;  that  said  viewers 
and  engineer  meet  at  the  auditor's  office  of  said  county  and 
after  being  sworn,  that  they  proceed  to  perform  their 
duties  as  such  viewers  and  engineer  in  the  manner  pre- 
scribed by  law,  and  make  report  of  their  proceedings  in  the 
said  matter.  The  report  of  the  viewers  and  engineer  was 
fil^d  July  6,  1900.  Notice  of  the  filing  of  the  report  of  the 
viewers  and  engineer,  and  that  the  said  petition  would  be 
heard  by  the  board  August  7,  1900,  having  been  duly  given 
by  publication  for  three  successive  weeks,  on  said  day,  at  the 
regular  August  term  of  said  board,  all  of  the  persons  whose 
lands  were  assessed,  and  who  were  affected  by  the  construc- 
tion of  the  said  road,  excepting  Benjamin  J.  Gifford  and 
George  W.  Kine,  were  called  and  defaulted.  The  report  of 
the  viewers  and  engineer  was  in  the  proper  form,  and 
showed  that  the  proposed  improvement  would  be  of  public 
utility;  the  estimated  cost  thereof;  that  it  would  be  con- 
structed on  the  line  of  an  established  highway,  and  that  no 
damages  would  be  occasioned  by  its  construction;  the  bene- 
fits to  each  forty  acres,  or  less  tract,  within  two  miles  of  such 
proposed  road;  and  a  description  of  the  work  contemplated, 
the  grade,  drains,  culverts,  kind  of  improvement,  com- 
mencement, and  terminus  thereof. 

The  appellant  Gifford  entered  his  special  appearance  to 
the  proceeding,  and  objected  to  the  sufficiency  of  the  first 
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notice  of  the  presentation  of  the  petition,  and  to  the  peti- 
tion itself.    These  objections  were  overruled. 

Gifford  and  one  Harris  filed  separate  remonstrances, 
stating  various  grounds  of  contest  of  the  proceedings;  the 
only  available  objections  assigned  being  that  the  report  of 
the  viewers  was  not  according  to  law,  and  that  Harris'  lands 
would  not  be  benefited.  Acts  1893,  §4  p.  156;  Acts  1885, 
§14,  p.  167;  §§6885,  6893  Burns  1894. 

Upon  the  hearing  on  the  petition  and  remonstrances,  the 
board  found  that  notice  of  the  hearing  had  been  duly  given, 
that  the  proposed  work  was  of  public  utility,  and  that  the 
benefits  assessed  exceeded  the  expenses  and  damages. 
Thereupon  it  was  ordered  that  the  improvement  be  made, 
— ^its  nature,  width,  and  length  being  described, — ^and  that 
the  assessments  be  collected  according  to  law. 

From  this  order  Gifford  and  Harris  appealed  to  the  Jas- 
per Circuit  Court.  The  objections  and  motions  made  by 
appellants  before  the  board  were  renewed  in  the  circuit 
court,  and  were  overruled.  The  appellants  also  filed  what 
they  denominated  a  plea  to  the  jurisdiction  of  the  court, 
which  was  stricken  out  on  motion.  The  cause  was  tried  by 
a  jury,  and  the  verdict  was  for  the  petitioners.  The  court 
then  made  the  order  required  by  the  statute. 

All  of  the  errors  assigned,  some  nineteen  in  number,  may 
be  reduced  to  the  following:  (1)  The  refusal  of  the 
court  to  set  aside  the  first  notice  of  the  petition;  (2)  the 
refusal  of  the  court  to  dismiss  the  petition  and  proceeding; 
(3)  the  overruling  of  the  objections  to  the  report  of  the 
viewers ;  (4)  the  overruling  of  the  motion  for  a  new  trial. 

(1)  The  alleged  defect  in  the  first  notice  is  that  it  states 
that  the  petition  for  the  construction  of  the  improvement 
will  be  presented  on  the  first  day  of  the  next  term  of  the 
board  of  commissioners,  which  will  be  held  on  the  1st  day 
of  May,  1900.  The  time  fixed  by  the  statute  for  the  meet- 
ing of  the  board  was  the  first  Monday  of  May,  1900,  and  of 
this  all  persons  were  required  to  take  notice.    No  one  could 
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have  been  misled  by  the  mistake.  §§5594d2,  7821  Bums 
1901.  It  may  also  be  observed  that  the  objection  came  too 
late.  It  is  admitted  that  there  was  some  notice.  The  ques* 
tion  raised  is  only  as  to  its  form.  It  is  said  in  Little  v. 
Thompson,  24  Ind.  146,  160 :  "The  tim^  for  this  inquiry, 
then,  precedes  the  appointment  of  viewers.  It  cannot  be 
made  afterward,  and  it  must  be  made  at  that  time,  whether 
any  one  appears  to  raise  the  objection  or  not.  If  any  one 
should  appear  at  the  time  the  petition  is  presented,  and 
raise  the  objection,  we  think  he  might  do  so,  and  produce 
evidence  touching  the  question  of  jurisdiction,  without  a 
plea  in  abaten^ent.  If  the  objection  is  not  made  at  that 
time,  the  finding  and  judgment  of  the  board  upon  that  sub- 
ject^ entered  of  record,  is  in  such  a  case  conclusive."  Wright 
V.  Wells,  29  Ind.  364;  Green  v.  Elliott,  86  Ind.  53',BreHr 
weiser  v.  Fuhrman,  88  Ind.  28. 

(2)  It  seems  that  two  petitions  for  the  same  improve- 
ment were  presented  to  the  board  at  the  same  time,  and  were 
ordered  to  be  treated  as  one  petition.  There  was  no  error 
in  this.  Mode  v.  Beasley,  143  Ind.  306 ;  Flynn  v.  Taylor, 
145  Ind.  533;  Elliotts'  Roads  and  Streets  (2d  ed.),  §331. 
See,  also,  Acts  1893,  p.  196,  §2,  §6926  Bums  1894.  The 
petition,  as  we  have  before  stated,  was  in  the  proper  form, 
and  contained  every  fact  required  to  be  shown  by  the  statute 
regulating  such  proceedings.  "No  valid  reason  is  pointed 
out  for  the  dismissal  of  the  petition.  Not  the  slightest 
ground  existed  for  the  objection  that  the  board  had  not 
jurisdiction  of  its  subject-matter. 

(3)  As  no  objection  to  the  report  of  the  viewers  is  re- 
ferred to  by  counsel  for  appellants,  or  discussed  in  their 
brief,  such  defects,  if  they  existed,  are  waived. 

(4)  The  motion  for  a  new  trial  was  properly  over- 
ruled. We  think  the  ruling  of  the  court  requiring  the 
remonstrants  to  open  and  close  the  proceeding  was  proper 
in  this  case.  The  statute  provides  that  the  report  of  the 
viewers  shall  be  prima  facie  evidence  of  the  facts  therein 
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contained.  When  this  report  was  presented  it  threw  upon 
the  remonstrants  the  burden  of  proving  the  facts  affirma- 
tively stated  in  their  remonstrances,  and  that  such  report 
was  not  true.  None  of  the  rulings  of  the  court  upon  the 
admission  and  exclusion  of  evidence  was  so  clearly  erro- 
neous as  to  require  a  reversal  of  the  judgment.  The  evi- 
dence fully  sustained  the  verdict  Finding  no  error,  the 
judgment  is  affirmed. 


168    844 
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Tebre  Haute  and  Logansport  Railroad  Com- 
pany V.  Erdel  et  al. 


[No.  19,006. 


FUed  February  4,  1002. 
1002.] 


Rehearing  denied  April  9, 


Appeal  and  Ebbor. — Cause  OriginaUng  Before  Justice  of  the  Peace,-- 
ConstUuUonal  Question, — ^To  anthorize  an  appeal  under  {§18S7f, 
1887h  Bums  1901  in  a  case  originating  before  a  justice  of  the  peace 
inyolying  the  constmotion  of  a  statute,  the  record  must  affirma- 
tiTely  show  that  some  statute,  or  provision  thereof,  is  reasonably 
subject  to  more  than  one  construction,  or  may  be  reasonably  re- 
garded as  ambiguous  or  uncertain  in  meaning,  and  that  the  ques- 
tion presented  invokes  an  interpretation  of  the  statute,  and  affects 
the  rights  of  the  party  presenting  it.    pp,  346,  347. 

Samb. — Cause  Originating  Before  Justice  of  the  Peace, — C<mM:utU)fnal 
Question.— An  assigmnent  of  error  on  the  orerruling  of  a  demuirer 
to  the  evidence  in  an  action  against  a  railroad  company  by  an 
abutting  landowner  to  recover  the  cost  of  constructing  a  fence 
along  defendant's  right  of  way,  on  the  ground  that  there  was  an 
entire  absence  of  evidence  on  the  questions  of  the  sufficiency  of 
the  fence  to  turn  cattle,  and  that  the  fence  was  not  at  the  crossing 
of  a  public  highway,  does  not  involve  the  construction  of  the 
statute  within  the  meaning  of  §§1387f,  1887h  Bums  1001  granting 
appeals  in  cases  originating  before  justices  of  the  peace  where  the 
construction  of  a  statute  is  involved,    pp.  347,  348. 

Prom  Clinton  Circuit  Court;  J.  V.  KerUy  Judge. 

Action  by  William  Erdel  and  others  against  the  Terre 
Haute  and  Logansport  Railroad  Company  to  recover  the 
costs  of  constructing  a  fence  along  defendant's  right  of 
way.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Appeal  dismisitd. 
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a  O.  Guenthery  A.  B.  Clark  and  J.  G.  Williams,  for 
appellant. 

0.  E.  Brumbaugh  and  J.  C(ymbSj  for  appellees. 

Hadlby,  J. — Action  by  appellees  to  recover  from  appel- 
lant the  cost  of  constructing  a  fence  along  a  portion  of 
appellant's  right  of  way  which  abuts  on  the  lands  of  ap- 
pellees, under  the  provisions  of  §§5323,  5324,  5325  Bums 
1901  (Acts  1885,  p.  224).  The  substance  of  these  sections 
is  that  a  railroad  company  shall  construct^  and  thereafter 
keep  in  good  repair,  fences,  which  may  be  made  of  barb- 
wire,  on  both  sides  of  their  railroad,  sufficient  and  suitable 
to  prevent  horses,  mules,  cattle,  sheep,  hogs,  and  other  stock 
from  getting  on  the  railroad,  except  at  the  crossing  of  public 
highways,  and  along  platted  grounds  in  towns  and  cities.  If 
a  railroad  company  neglects  to  build  or  keep  such  fence  in 
repair,  the  owner  of  the  abutting  land  shall  have  the  right, 
after  thirty  days'  notice  to  the  company  of  his  intention 
so  to  do,  to  enter  upon  the  right  of  way  and  construct  or 
repair  so  much  of  said  fence  as  runs  along  his  land,  and 
when  completed  he  may  present  to  the  company  a  verified, 
itemized  statement  of  the  cost  of  such  fence,  and  on  which 
account,  if  not  paid  within  sixty  days  thereafter,  he  may 
bring  suit  in  any  court  of  competent  jurisdiction,  and  re- 
cover the  reasonable  value  of  such  fence,  together  with  his 
attorney's  fees. 

The  action  was  begun  before  a  justice  of  the  peace,  in 
which  court  the  plaintiffs  recovered  a  judgment  for  $49.69. 
Appellant  appealed  to  the  circuit  court.  In  the  latter  court 
appellant's  demurrer,  to  the  complaint  for  insufficiency  of 
facts  was  overruled.  The  case  went  to  trial  before  the  court 
on  the  general  issue.  At  the  conclusion  of  the  plaintiffs' 
evidence,  appellant's  demurrer  to  the  evidence  for  its  in- 
sufficiency to  support  the  cause  of  action  was  overruled,  and 
judgment  rendered  against  it  for  $49.69.  Appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  it  then  filed 
its  motion  and  prayer  for  an  appeal  to  tiiis  court  on  the 
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ground  that  the  conBtruction  of  the  statute  above  cited  is 
involved,  and  that  the  same  was  duly  presented  to  the  court 
by  appellant's  demurrer  to  the  complaint  and  demurrer  to 
ihe  evidence.  The  prayer  for  an  appeal  was  denied.  The 
only  assignment  relied  upon  for  reversal  is  "the  overruling 
of  the  demurrer  to  the  evidence.^' 

Appellees  move  a  dismissal  of  the  appeal  for  want  of 
jurisdiction  in  this  court  to  consider  it.  Appellant  claims 
the  right  of  appeal  under  the  provisions  of  §§1337f, 
1337h  Bums  1901  (§§6,  8  Acts  1901,  p.  566),  which  fol- 
low :  Section  6.  "No  appeal  shall  hereafter  be  taken  to  the 
Supreme  Court  or  to  the  Appellate  Court  in  any  civil  case 
which  is  within  the  jurisdiction  of  a  justice  of  the  peace, 
except  as  provided  in  §8  of  this  act"  Section  8.  "Every 
case  in  which  there  is  in  question,  and  such  question  is  duly 
presented,  either  the  validity  of  a  franchise,  or  the  validity 
of  an  ordinance  of  a  municipal  corporation  or  the  constitu- 
tionality of  a  statute,  State  or  federal,  or  the  proper  con- 
struction of  a  statute,  or  rights  guaranteed  by  the  State  or 
federal  Constitution,  and  which  case  would  be  otherwise 
unappealable  by  virtue  of  §6  or  §7  shall  be  appealable 
directly  to  the  Supreme  Court,  for  the  purpose  of  present- 
ing such  question  only." 

It  is  conceded  that,  under  the  law  as  it  stood  prior  to  the 
act  of  1901,  this  case  was  unappealable;  it  having  origin- 
ated before  a  justice  of  the  peace,  and  the  amount  in  con- 
troversy being  less  than  $50.  It  is  contended,  however,  with 
much  reason  and  force,  that  the  purpose  of  the  General 
Assembly,  by  the  new  act,  was  to  provide  a  procedure  by 
which  questions  involving  the  validity  of  a  franchise  or 
of  a  municipal  ordinance,  or  the  constitutionalily  or  con- 
struction of  a  statute,  being  questions  which  affect  the 
general  public,  should  be  carried  directly  to  the  Supreme 
Court  for  settlement  with  as  little  delay  as  possible;  and 
that  any  case  originating  before  a  justice  of  the  peace,  in- 
volving such  a  question,  and  in  which  the  question  is  prop- 
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erly  presented,  is  appealable,  without  reference  to  the 
amount  in  controversy,  to  the  Supreme  Court  for  the  pur- 
pose of  presenting  such  question  only.  But  allowing  this 
contention  will  not  end  the  case.  The  assertion  that  the 
construction  of  a  statute  is  involved  does  not  make  it  so. 
The  record  must  affirmatively  show  that  some  statute,  or 
provision  thereof,  is  reasonably  subject  to  more  than  one 
construction,  or  may  be  reasonably  regarded  as  ambiguous 
or  uncertain  in  meaning,  and. that  the  question  presented 
invokes  an  interpretation  of  the  statute,  and  affects  the 
rights  of  the  party  presenting  it.  The  phrase  "construc- 
tion of  a  statute",  as  used  in  the  new  act,  means  to  interpret, 
to  elucidate,  to  define  and  declare  the  meaning  of  that  which 
is  obscure  and  uncertain,  and  can  have  no  application  to  a 
statute  in  which  there  is  nothing  doubtful  or  ambiguous  in 
its  terms.  Construction  can  only  be  employed  for  the  dis- 
covery of  the  true  intent  and  meaning  of  an  instrument, 
and  when  the  language  is  plain  there  can  be  no  construc- 
tion, because  there  is  nothing  to  construe.  It  is  preposter- 
ous to  say  that  the  lawmakers  intended  to  authorize  the 
bringing  of  a  statute  to  this  court,  by  special  proceeding, 
for  construction  or  interpretation,  when  there  existed  no 
dispute,  nor  ground  for  dispute,  as  to  its  intent  and  mean- 
ing. 

Appellant  claims  that  its  question  of  statutory  construc- 
tion arises  upon  its  demurrer  to  the  evidence.  In  the  com- 
plaint it  is  alleged,  with  other  averments  necessary  under 
the  statute,  that  "the  plaintiffs  entered  upon  said  right  of 
way  abutting  on  said  real  estate,  and  repaired  said  fence, 
and  put  the  same  in  good  condition,  and  made  a  fence  proper 
and  sufficient  to  turn  horses,  cattle,  mules,  sheep,  hogs,  and 
other  stock'^,  and  "that  no  part  of  said  fence  built  and  re- 
paired by  the  plaintiffs,  for  which  compensation  is  sued  for, 
is  at  the  crossing  of  any  public  road  or  highway."  The 
insistence  is,  that  in  the  plaintiff's  evidence  given  in  sup- 
port of  this  complaint  there  is  a  total  absence  of  any 
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evidence  "(1)  that  the  fence  constructed  by  appellees  was 
suflScient  and  suitable  to  turn  and  prevent  horses,  cattle, 
mules,  sheep,  hogs,  and  other  animals  from  going  on  the 
railroad ;  and  (2)  that  the  fence  is  not  at  the  crossing  of  a 
public  road  or  highway*' ;  and  we  are  asked  to  construe  the 
statute  as  meaning  that,  in  actions  under  it,  the  plaintiff,  to 
recover,  must  prove  the  material  averments  of  his  complaint. 
There  is  no  pretense  that  there  is  anything  uncertain  or 
doubtful  in  the  meaning  of  the  statute,  or  that  the  plaintiffs 
or  the  court  have  construed  it  erroneously.  Indeed,  it  ap- 
pears from  the  complaint  that  the  plaintiffs  properly  under- 
stood, as  appellant  contends,  that,  to  recover  for  the  fence, 
it  was  necessary  to  bring  their  claim  fully  within  the  pro- 
visions of  the  statute.  And  the  fact  that  they  averred  the 
kind  of  fence  made,  and  where  they  made  it,  and  where 
they  did  not  make  it,  is  equivalent,  as  a  matter  of  general 
practice,  to  a  confession  that  such  averments  must  be  proved 
by  them.  There  is  nothing  in  the  law,  nor  in  the  case  any- 
where, to  indicate  that  any  dispute  has  arisen,  or  can  rea- 
sonably arise,  as  to  the  true  intent  and  meaning  of  the 
statute.  •  So  that  it  is  clear  that  appellant's  proposition  re- 
lates to  a  question  of  proof,  and  not  to  one  of  construction. 
In  no  similar  case  originating  before  a  justice  of  the 
peace  can  we  do  more  than  define  the  controverted  meaning 
of  some  statute,  for  the  guidance  of  the  court  below.  With 
the  merits  of  the  case  we  have  nothing  to  do.  Then,  should 
we  assume  to  grant  all  appellant  asks,  and  declare  that,  un- 
der the  statute,  appefUees  cannot  recover  without  proving 
the  two  facts  stated,  how  would  appellant's  situation  be  im- 
proved? We  cannot  consider  tiie  weight  of  the  evidence, 
nor  whether  there  is,  or  is  not,  any  evidence  on  these  essen- 
tial questions  of  fact;  and  in  the  absence  of  an  affirmative 
showing  that  appellant  has  been  injured,  or  probably  in- 
jured, by  an  erroneous  construction  of  a  statute  in  some 
ruling  of  the  trial  court,  there  can  be  no  reversal.  Such  a 
showing  appellant  has  not  made. 
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There  being  no  construction  of  a  statute  involved  in  this 
case,  we  have  no  jurisdiction,  and  the  appeal  must  there^ 
fore  be  dismissed. 

Appeal  dismissed. 


The  State,  ex  bel.  Dbeibelbiss,  v.  Bebghoff, 
Mayob  of  the  City  of  Fobt  Wayne. 

[No.  19,867.    Filed  April  10,  1902.] 

MuKioiPAL  Judges. — Creation  of  Office,— AppointmerU  by  Qovemor.— 
Amendment  of  Ft.  Wayne  Charter.^^TJnder  ^1  of  the  act  of  March  7, 
1901  (Acts  1901,  p.  182)  oonstnied  with  §§42,  45,  and  46  of  the  act 
of  1898,  as  amended  by  the  act  of  March  7,  1901  (Acts  1901,  pp. 
182,  184,  186),  the  office  of  mnnicipal  jndge  in  certain  cities  did 
not  come  into  existence  nntil  two  days  after  the  first  election  pro- 
vided for  by  the  act,  thus  causing  a  vacancy  in  such  office,  which 
the  Goyemor  had  power  to  fill  as  against  a  jndge  attempted  to  be 
elected  at  such  first  election,    pp,  S49S6i, 

Same.  — 7aZtcf%  of  Act  Creating  Office  Two  Daye  After  Election. —The 
provisions  of  the  act  of  March  7,  1901  (Acts  1901,  pp.  132,  184, 
185),  making  the  office  of  mnnicipal  jndge  in  cities  of  over  86,000 
and  imder  49,000  inhabitants  come  into  existence  two  days  after 
the  first  election  provided  for  by  the  act,  and  providing  that  such 
jndge  shonld  not  be  elected  until  the  second  of  such  elections,  are 
valid,  thongh  such  provisions  necessarily  cause  a  vacancy  which 
can  only  be  filled  by  appointment,    pp,  S5JhS68. 

OONSTITUTIONAL  liAW.  — Mofxoe  of  Legislature  Not  Subject  to  Judicial 
Inquiry.— The  motive  of  the  legislature  in  enacting  that  the  office 
of  mnnicipal  judge  in  certain  cities  should  come  into  existence 
two  days  after  the  first  general  city  election  therein  provided  for, 
and  that  such  jndge  should  not  be  elected  until  the  second  of  such 
city  elections,  four  years  after  the  creation  of  the  office,  and  the 
policy  or  expediency  of  these  provisions,  are  not  subject  to  judicial 
inqniry  in  determining  the  validity  of  snch  provisions,    p.  368. 

From  Allen  Circuit  Court ;  E.  (ySourke^  Judge. 

Mandamus  by  State  on  the  relation  of  Robert  B.  Drei- 
belbiss,  against  Henry  C.  Berghoff,  mayor  of  the  city  of 
Ft.  Wayne.  From  a  judgment  in  favor  of  respondent, 
relator  appeals.    Reversed. 

R,  S.  Taylor  J  J.  B.  HarptTj  W.  Leonard^  JE.  Leonard^ 
W.  J.  Veser/j  0.  N.  Heaion  and  W.  L.  Taylor^  Attorney- 
General,  for  appellant. 
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J.  M.  Barrett^  S.  L.  Morris^  A,  Zollars,  C.  H.  Warden^ 
F.  E.  ZoUarSf  S.  CoUrick  and  W.  H.  Sharnbaugh^  for  ap- 
pellee. 

DowiiiNG,  J. — The  relator,  claiming  title  to  the  office  of 
municipal  judge  of  the  city  of  Fort  Wayne,  by  the  appointr 
ment  of  the  Governor,  tendered  to  the  appellee,  the  mayor 
of  said  city,  his  official  bond  properly  executed,  with  suffi- 
cient sureties,  and  demanded  that  such  bond  be  approved. 
His  demand  was  refused,  and  he  sued  out  of  the  Allen  Cir- 
cuit Court  a  writ  of  mandamus  requiring  the  appellee  to 
approve  the  said  bond,  or  show  cause  why  he  should  not  be 
compelled  to  do  so.  The  appellee  filed  his  return  and  an- 
swer to  the  verified  application  and  alternative  writ^  and 
the  appellant  demurred  thereto  for  want  of  sufficient  facts 
to  constitute  a  defense  and  excuse  for  such  refusal  to  ap- 
prove said  bond.  The  demurrer  was  overruled,  and,  the 
appellant  refusing  to  plead  further,  judgment  was  rendered 
against  him.  From  that  judgment  he  appeals,  and  the  error 
assigned  is  the  ruling  upon  the  demurrer. 

More  particularly  stated,  the  facts  set  forth  in  the  appli- 
cation and  alternative  writ  were  these :  On  May  9,  1901, 
the  relator  was  appointed  and  commissioned,  by  the  Gov- 
ernor of  this  State,  municipal  judge  of  the  municipal  court 
of  the  city  of  Fort  Wayne,  Indiana,  to  fill  a  vacancy  in  said 
office  beginning  on  said  9th  day  of  May,  1901,  and  continu- 
ing until  the  first  Tuesday  of  May,  1905,  and  until  his  suc- 
cessor should  be  elected  and  qualified ;  the  relator  took  die 
oath  of  office,  and  presented  to  the  appellee,  who  was  the 
mayor  of  the  city  of  Fort  Wayne,  his  official  bond,  in  the 
penalty  prescribed  by  the  statute,  conditioned  according  to 
law,  with  good  and  sufficient  sureties,  duly  acknowledged, 
and  asked  the  appellee  to  approve  the  same ;  the  relator  pos- 
sessed the  statutory  qualifications  for  such  municipal  judge, 
but  the  appellee,  without  legal  excuse,  refused  to  approve 
the  said  bond. 
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The  return  and  answer  admitted  that  the  appellee  was 
the  mayor  of  the  city  of  Fort  Wayne,  and  alleged  that  on 
April  3,  1901,  George  W.  Louttit  was  nominated  as  a  can- 
didate for  the  office  of  municipal  judge  of  the  municipal 
court  of  said  city,  by  a  convention  of  the  democratic  party, 
"which  party  cast  more  than  a  majority  of  the  total  vote  of 
said  city  at  the  last  preceding  election ;  that  a  certificate  of 
his  nomination  was  duly  filed  with  the  clerk  of  said  city 
before  the  general  election  which  was  held  on  the  first  Tues- 
day of  Ma/,  1901 ;  that  the  name  of  the  said  Louttit  was 
printed  upon  the  official  ballot  for  said  election ;  that  said 
candidate  was  qualified  for,  and  was  eligible  to  the  said 
office;  that  at  said  city  election,  he  was  elected  to  said  office, 
receiving  more  than  a  majority  of  all  the  votes  cast;  that 
afterwards  the  said  Louttit  received  a  legal  certificate  of 
Lis  election,  and  accepted  said  office,  executed  his  bond  with 
sufficient  sureties,  and  took  the  oath  of  office ;  that  said  bond 
Tvas  approved  by  the  appellee  as  such  mayor;  that  there- 
upon Louttit  entered  into  the  possession  of  the  said  office, 
and  proceeded  to  discharge  its  duties,  and  ever  since  has 
continued  to  do  so;  and  that  all  of  these  things  occurred 
before  the  presentation  of  the  bond  of  the  relator.  The 
return  and  answer  further  aver  that,  at  the  time  of  the  ap- 
pointment of  the  relator,  there  was  no  vacancy  in  the  office 
of  municipal  judge  of  the  city  of  Fort  Wayne.  This  last 
averment  may  perhaps  be  regarded  as  a  conclusion  from  the 
facts  previously  stated  in  the  return  and  answer. 

The  demurrer  to  this  return  presents  the  question  of  the 
validity  and  proper  construction  of  the  statutes  creating  the 
office  of  municipal  judge  of  cities  having  a  population  of 
more  than  35,000  and  less  than  49,000  inhabitants,  accord- 
ing to  the  last  census  of  the  United  States  before  the  year 
1901.    Acts  1901,  pp.  131  to  138. 

Section  1  of  the  act  of  March  7, 1901,  Acts  1901,  p.  132, 
amending  §1  of  an  act  to  amend  §§2,  11,  12,  67,  and  77  of 
an  aet  for  the  incorporation  of  cities  having  a  population  of 
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more  than  35^000  and  less  than  49,000  inhabitants,  ap- 
proved March  3,  1893,  provides  that  the  elective  oflBcers  of 
such  cities  shall  be  a  mayor,  municipal  judge,  city  clerk,  and 
councilmen ;  that  the  general  elections  of  such  cities  shall  be 
held,  as  in  said  act  provided,  on  the  first  Tuesday  in  May, 
1901,  and  on  the  first  Tuesday  in  May  in  every  fourth  year 
thereafter,  at  which  general  election  there  shall  be  elected  a 
mayor,  municipal  judge  and  city  clerk,  all  of  whom,  when 
so  elected,  shall  hold  their  oflBces,  respectively,  for  four 
years,  and  until  their  successors  are  elected  and  qualified; 
but  that  no  municipal  judge  shall  be  elected  until  the  gen- 
eral election  to  be  held  in  May,  1905. 

By  another  act  approved  March  7,  1901,  §42  of  said  act 
for  the  incorporation  of  cities  having  a  population  of  more 
than  35,000  and  less  than  49,000,  approved  March  3,  1893, 
was  so  amended  as  to  provide  for  the  election  of  a  mayor 
and  city  clerk  in  such  cities  on  the  first  Tuesday  in  May, 
1901,  and  on  the  first  Tuesday  in  May  in  every  fourth  year 
thereafter,  the  terms  of  such  oflScers  to  begin  at  12  o'clock, 
noon,  on  Thursday  next  after  their  election,  and  to  continue 
four  years,  or  until  their  respective  successors  should  be 
elected  and  qualified,  except  as  in  said  act  otherwise  pro- 
vided. 

By  the  same  act^  §45  of  the  said  act  of  March  3,  1893, 
was  amended  so  as  to  provide,  among  other  things,  that  the 
mayors  of  such  cities  should  continue  to  exercise  their  judi- 
cial authority  until  12  o'clock  noon  on  the  9th  day  of  May, 
1901,  and  until  a  municipal  judge  should  be  appointed  and 
qualified  under  said  act. 

Section  46  of  the  act  of  March  3, 1893,  was  also  amended 
by  the  said  a<^  of  March  7,  1901,  so  as  to  read  as  follows : 
"Section  46.  On  and  after  12  o'clock  noon  of  the  9th  day 
of  May,  1901,  the  judicial  power  of  such  city  shall  be 
vested  in  a  city  court ;  the  officers  thereof  shall  be  one  judge, 
a  clerk  and  a  bailiff.  The  style  of  such  court  shall  be  *Tbe 
Municipal  Court  of  the  City  of ',  accord- 
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ing  to  the  name  of  such  city.  *  *  *  The  mayors' 
courts  of  such  cities  are  hereby  abolished  on  and  after  said 
9th  day  of  May,  1901,  and  such  mayors  shall  turn  over  to 
the  judges  of  such  courts,  all  books,  papers,  dockets,  docu- 
ments and  properly  relating  and  belonging  to  such  mayors' 
courts.  *  ♦  *  The  municipal  judge,  as  hereinbefore 
provided,  shall  be  elected  on  the  first  Tuesday  of  May,  1905 
A.  D.,  and  on  the  first  Tuesday  in  May,  in  every  fourth 
year  thereafter,  and  shall  serve  for  a  term  of  four  years. 
The  JO&ce  of  municipal  judge,  shall,  however,  from  said 
9th  day  of  May,  1901,  until  the  first  Tuesday  in  May,  1905 
A.  D.,  be  filled  by  appointment  by  the  Governor  of  Indiana^ 
whose  duty  it  becomes,  on,  or  immediately  after,  the  9th 
day  of  May,  1901,  to  select  some  attorney  at  law,  of  good 
standing,  who  shall  have  been  a  resident  in  such  city  for 
three  years  next  previous  to  his  selection,  to  serve  as  munio- 
ipal  judge  until  such  day  of  election.  The  term  of  said 
judge  shall  begin  immediately  upon  his  appointment,  and 
he  shall  serve  until  his  successor  is  elected  and  qualified. 
He  shall  execute  a  bond,  payable  to  the  State  of  Indiana,  in 
the  penal  sum  of  $2,000,  with  good  and  suflScient  surety,  to 
be  approved  by  the  mayor,  and  filed  in  the  office  of  the  city 
comptroller,  conditioned  for  the  faithful  and  honest  dis- 
charge of  the  duties  of  his  office."  Both  of  these  amenda- 
tory acts  contained  emergency  clauses,  and  were  approved 
on  the  same  day.  The  act  amending  §§42  and  46  of  the 
act  of  1893  appears  later  in  the  printed  acts  of  1901,  than 
the  act  amending  §1  of  the  act  of  1893. 

These  acts  created  the  office  of  municipal  judge  in  the 
class  of  cities  to  which  the  city  of  Fort  Wayne  belongs. 
They  declared  that  the  office  should  not  come  into  existence 
until  May  9,  1901,  at  12  o^clock  noon.  All  the  civil  and 
criminal  jurisdiction  previously  possessed  by  the  mayor  un- 
der the  act  of  March  3,  1893,  was  continued  in  that  officer 
until  that  time.  The  general  elections  for  city  officers,  were 
Vol.  158—28 
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required  to  be  held  on  the  first  Tueeday  of  May,  1901,  and 
on  the  first  Tuesday  of  May  in  every  fourth  year  thereafter. 
As  the  office  of  municipal  judge  did  not  come  into  being 
until  two  days  after  the  general  city  election  held  on  the 
first  Tuesday  of  May,  1901,  and  as  the  next  general,  city 
election  could  not  be  held  until  the  first  Tuesday  in  May, 
1905,  a  vacancy  in  the  office  of  municipal  judge  occurred 
on  May  9,  1901,  which  the  Governor  was  expressly  author- 
ized by  the  act  to  fill  by  appointment.  He  exercised  that 
power,  and  the  relator,  who  was  appointed  by  him  to  fill  the 
vacancy,  hiad  the  right  to  demand  of  the  appellee,  as  the 
mayor  of  the  city  of  Fort  Wayne,  the  approval  of  his  official 
bond,  unless  the  provisions  of  the  acts,  under  review,  were 
invalid,  because  of  repugnancy  between  the  proviso  in  §1  as 
amended  and  the  body  of  the  act,  or  were  in  conflict  with  the 
Constitution  of  the  State. 

Counsel  for  appellee  contend  that  a  repugnancy  does  exist 
between  the  proviso  of  the  act  of  March  7,  1901  (Acts  1901, 
p.  132),  and  the  body  of  that  act,  and  that  the  body  of  the 
act,  amending  §1,  must  control;  they  also  insist  that  the 
acts  of  March  7,  1901,  are  in  conflict  with  the  Constitution 
of  the  State  because  they  authorize  the  appointment  of  a 
judge  of  a  court,  when  the  office  should  be  filled  by  an  elec- 
tion by  the  people. 

It  may  be  admitted  that  there  is  some  ambiguity  in  §1  of 
the  act  of  March  7,  1901,  as  amended.  The  meaning  of  the 
section,  however,  is  plain,  and  the  intention  of  the  legisla- 
ture unmistakable.  The  several  clauses  of  the  section, 
although  apparently  contradictory,  may  be  reconciled  with- 
out difficulty.  The  first  clause  declares  what  officers  shall 
be  elective.  The  second  fixes  the  dates  at  which  all  future 
general  city  elections  shall  be  held.  The  next  states  what 
officers  shall  be  elected  at  such  general  elections,  and  the 
terms  of  such  officers.  The  proviso  qualifies  these  general 
provisions  by  declaring  that  no  municipal  judge  shall  be 
elected  until  the  general  election  to  be  held  in  May,  1905. 
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A  prDviso  is  generally  held  to  repeal  a  preceding  and  incon- 
sistent provision.  Endlich  Int.  of  Stat,  §§183-189.  While 
the  act  menti(ms  a  municipal  judge  as  one  of  the  city  ofiS- 
cers,  it  does  not  create  the  o£Sce,  nor  define  the  powers  or 
duties  of  its  incumbent.  Even  if  §1  was  the  only  portion 
of  the  act  to  be  considered,  we  would  feel  compelled,  under 
the  well  established  rules  of  statutory  construction,  to  up- 
hold the  entire  section,  and  to  decide  that  the  proviso  is  a 
qualification  of  the  preceding  provisions,  and  plainly  mani- 
fests the  legislative  intent  that  no  election  for  municipal 
judge  should  take  place  until  1905.  Sutherland  Stat. 
Const,  §221 ;  Potter*s  Dwarris  on  Statutes,  117 ;  Bishop^s 
Statutory  Crimes,  §§57,  58;  State  v.  Myers,  146  Ind.  36; 
Endlich  Int  of  Stat.,  §§183,  186,  189. 

But  it  is  to  be  observed  that  §1  of  the  act  of  March  7, 
1901  (Acts  1901,  p.  132),  does  not  stand  alone,  and  that  it 
is  to  be  construed  in  connection  with  §§42,  45,  and  46,  of 
the  act  of  1893,  as  amended  by  the  act  of  March  7,  1901. 
Acts  1901,  pp.  132,  134,  135.  So  interpreted,  there  can 
remain  no  doubt  that  the  legislature  intended  to  create  the 
office  of  municipal  judge  on  May  9,  1901,  and  not  before, 
and  that  no  election  for  that  office  should  take  place  until 
the  first  Tuesday  of  May,  1905. 

It  is  said  in  Lime  City,  etc,  Assn.  v.  Black,  136  Ind. 
644,  553,  that:  "It  is  a  well  established  rule  in  the  con- 
struction of  statutes,  that  the  court  will  not  presume  that 
the  legislature  intended  any  part  of  a  statute  to  be  without 
meaning ;  but  it  is  also  a  rule  equally  well  settled,  that  every 
part  of  the  statute  must  be  viewed  in  connection  with  the 
wholey  so  as  to  make  all  its  parts  harmonize,  if  practicable, 
and  give  a  sensible  and  intelligent  effect  to  each.  Suther- 
land on  Stat  Const.,  §325.^'  If  the  proviso  in  the  act 
amending  §1  of  the  act  of  1897,  amending  the  act  of  March 
3,  1893,  be  rejected,  the  two  acts  of  March  7,  1901,  when 
construed  together  must  be  held  to  create  the  office  of  munic- 
ipal judge  on  May  9,  1901,  and  not  befora 
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The  act  of  March  3,  1893  (Acts  1893,  p.  202,  §4099 
Bums  1894),  of  which  the  two  acts  of  March  7,  1901, 
supra,  are  amendments,  vested  the  judicial  authority  in  the 
mayor ;  the  office  of  municipal  judge  was  not  known  to  that 
act;  and  the  creation  of  that  office  was,  exclusively,  the 
work  of  the  amendatory  acts  of  1901,  found  on  pages  132, 
134  and  135  of  the  acts  of  1901.  It  follows  that,  if  the 
acts  of  1901  are  valid,  there  could  be  no  election  for  the 
office  of  municipal  judge  until  the  first  Tuesday  in  May, 
1905. 

Counsel  for  appellee  assert  that  so  much  of  the  act  of 
March  7, 1901,  as  declares  that  the  office  of  municipal  judge 
shall  come  into  existence  May  9, 1901,  that  the  first  election 
to  fill  the  same  shall  take  place  on  the  first  Tuesday  of  May, 
1905,  and  that  the  Governor  shall  fill  the  vacancy  for  the 
intervening  period,  is  in  conflict  with  §1,  article  1,  of  the 
State  Constitution,  with  §18,  article  5,  and  with  §§1  and  16 
of  article  7  of  that  instrument. 

It  is  assumed  in  the  argument  for  the  ap])ellee  that  all 
judges  of  all  courts  must  be  elected  by  the  people,  and  the 
several  sections  of  the  Constitution,  just  mentioned,  are  re- 
ferred to  in  support  of  this  proposition. 

The  necessity  for  any  discussion  of  the  constitutional 
question  may  well  be  doubted.  For  the  purpose  of  the  de- 
cision of  this  case,  it  makes  no  difference  whether  under  the 
State  Constitution  all  judicial  officers  must  be  elected,  or 
whether  some  of  them  may  be  appointed.  It  may  be  as- 
sumed that  the  office  of  municipal  judge  is  an  elective  c^ce. 
The  real  point  of  inquiry  is,  was  there  a  vacancy  in  the  office 
of  municipal  judge  of  the  city  of  Fort  Wayne  on  May  9, 
1901  ?  If  a  vacancy  existed  at  that  time,  the  power  of  the 
Gk>vemor  to  fill  the  vacancy  by  appointment  admits  of  no 
dispute.  Constitution,  §18,  article  5.  Whether  a  vacancy 
in  the  office  of  municipal  judge  existed  depends  upon  the  an- 
swers which  may  be  made  to  another  question :  Had  the  legis- 
lature the  power  to  fix  the  time  when  the  act  creating  the 
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office  should  take  effect  and  become  operative?  All  the 
authorities  B&rm  that  it  had.  The  rule  and  limitation  of 
the  Constitution,  §28,  article  4,  is  that  no  act  shall  take  effect 
until  the  same  shall  have  been  published  and  circulated  in 
the  several  counties  of  this  State  by  authority,  except  in 
case  of  emergency,  which  emergency  shall  be  declared  in  the 
preamble  or  in  the  body  of  the  law.  Subject  to  this  restric- 
tion, and  to  the  further  limitation  that  the  taking  effect  of 
no  law  shall  be  made  to  depend  upon  any  authority  except 
as  provided  in  the  Constitution  (§25,  article  1),  the  author- 
ity of  the  l^slature  to  fix  the  time  when  any  act  shall  take 
effect  cannot  be  questioned. 

The  general  rule  is  thus  stated  in  Sutherland  on  Stat 
Con.,  §107 :  "The  power  to  enact  laws  includes  the  power, 
subject  to  constitutional  restrictions,  to  provide  when  in  the 
future,  and  upon  what  conditions  or  event,  they  shall  take 
effect.  Where  a  particular  time  for  the  commencement  of 
a  statute  is  appointed,  it  only  begins  to  have  effect  and  to 
speak  from  that  time,  unless  a  different  intention  is  mani- 
fest, and  will  speak  and  operate  from  the  beginning  of  that 
day." 

And  in  Endlich  on  Interp.  of  Stat,  §499,  it  is  said  that: 
**An  act  may  be  passed  to  take  effect  not  only  at  a  future  day 
certain,  but  also  upon  the  happening  of  a  future  contin- 
gency. In  the  former  case,  the  act  takes  immediate  effect 
on  the  day'  fixed.  *  *  *  And  until  the  day  when  an 
act  is  to  take  effect  arrives  the  law  has  no  force,  even  as 
notice  to  the  persons  to  be  affected  by  it"  Const.,  Art.  4, 
§28 ;  Rice  v.  RuddimdUy  10  Mich.  125 ;  Price  v.  Hopkins, 
13  Mich.  318;  Larrahee  v.  TaJboti,  5  Gill  (Md.)  426,  46 
Am.  Dec  637,  645;  Commonwealth  v.  Fowler,  10  Mass. 
290 ;  People  v.  Johnston,  6  Cal.  673 ;  State,  ex  rel,  v.  Wells, 
144  Ind.  231,  236 ;  Clem  v.  State,  33  Ind.  418,  423 ;  State, 
ex  rel,  v.  Menaugh,  151  Ind.  260,  43  L.  R.  A.  408,  418 ; 
State,  ex  rel,  v.  Mount,  161  Ind.  679 ;  23  Am.  &  Eng.  Ency. 
of  Law,  225. 
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The  objection  that,  before  the  time  fixed  for  the  taking 
effect  of  the  act,  two  elections  would  occur,  at  either  of 
which  a  municipal  judge  might  be  elected,  is  not  in  accord- 
ance with  the  facts.  The  office  did  not  come  into  existence 
until  two  days  after  the  general  city  election  of  May  7, 
1901.  The  next  general  city  election  will  not  occur  until 
the  first  Tuesday  of  May,  1905.  The  general  city  elections 
are  the  only  elections  which  can  be  considered,  and  no  such 
election  occurred  after  the  act  took  effect,  or  can  occur  until 
May,  1905.  An  election  of  a  municipal  judge  before  May, 
1905,  would  be  a  nullity.    People  v.  Johnston,  6  Cal.  673. 

The  power  of  the  legislature  to  fix  the  length  of  the  term 
of  office  of  a  municipal  judge,  subject  only  to  the  constitu- 
tional restriction  that  it  cannot  exceed  four  years,  is  indis- 
putable. Legislative  authority  to  fix  the  times  and  intervals 
at  which  general  city  elections  shall  be  held  is  equally  well 
established.  Such  elections  may  be  required  to  be  held 
every  year,  every  two  years,  every  three  years,  or  every  four 
years ;  and  an  interval  of  four  years  is  quite  as  regular  and 
as  fully  within  the  competence  of  the  legislature  to  estab- 
lish as  an  interval  of  one  year. 

The  motives  of  the  legislative  body  in  enacting  that  the 
office  of  mimicipal  judge  should  come  into  existence  two 
days  after  the  general  city  election  of  1901,  and  that  future 
general  city  elections  should  be  held  on  the  first  Tuesday  of 
May,  1905,  and  on  the  first  Tuesday  of  May  in  every  fourth 
year  thereafter,  are  not  proper  subjects  of  judicial  exam- 
ination. Neither  can  the  court  consider  the  policy  or  ex- 
pediency of  these  regulations.  State,  ex  rel.,  v.  Kolaem,  130 
Ind.  434, 14  L.  R.  A.  566 ;  Parker  v.  State,  ex  rel,  132  Ind. 
419 ;  State,  ex  rel,  v.  McClelland,  138  Ind.  395 ;  Townsend 
V.  State,  147  Ind.  624,  37  L.  R.  A.  294,  62  Am.  St  477; 
City  of  Chicago  v.  Manhattan  Cement  Co.,  178  HL  372, 
45  L.  R.  A.  848,  69  Am.  St.  321. 

For  the  reasons  herein  stated,  we  are  constrained  to  hold 
that  the  acts  of  March  7,  1901,  creating  the  office  of  munic- 
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ipal  judge,  and  fixing  the  time  for  the  election  of  that  offi- 
cer, were  valid,  and  consequently  that  the  facts  stated  in  the 
answer  and  return  to  the  alternative  writ  and  the  complaint, 
were  insufficient  to  constitute  a  defense  to  that  application, 
and  that  the  court  erred  in  overruling  the  demurrers  to  such 
answer  and  return. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  the  answer  and  return,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Town  op  Fbedericksburg  v.  Wilcoxen. 

[No.  19,738.    PUed  April  10,  1902.] 

Appeal  and  Erbob. — Record. — Dismissal  of  Action, — BUI  of  Exceptions. 
— To  make  an  order  of  court  dismissing  a  canse,  the  motion,  and 
exceptions  thereto  a  part  of  the  record  on  appeal  by  order  of  oonrt, 
without  a  bill  of  exceptions,  the  order  of  court,  motion,  and  ex- 
ceptions thereto  must  be  copied  in  fall  in  the  order  which  directs 
the  same  to  be  made  a  i>art  of  the  record. 

From  Washington  Circuit  Court ;  T,  B.  Buskirk,  Judge. 

Action  by  the  toWn  of  Fredericksburg  against  Charles 
Wilcoxen  to  recover  a  penalty  for  the  violation  of  a  town 
ordinance.  From  a  judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

Mitchell  ^  MiicheUy  W.  L.  Taylor ^  Attorney-General,  E. 
D.  SaUburj/y  Merrill  Moores  and  C.  C.  Hadleyy  for  appel- 
lant. 

J.  C.  LawlcTj  F.  M.  Hostetter^  H.  Morris  and  M.  B. 
Hottely  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellee  to  recover  a  penalty  for  the  violation  of  a 
town  ordinance.  On  motion  of  appellee,  the  court  below 
dismissed  the  action.    This  ruling  is  assigned  for  error. 

Appellee  insists  that  no  question  is  presented  by  the  rec- 
ord, for  the  reason  that  the  motion  to  dismiss  and  the 
grounds  of  the  dismissal,  are  not  shown  by  a  bill  of  excep- 
tions.   It  is  settled  law  that^  when  a  motion  to  dismiss  an 
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appeal  to  a  trial  court^  or  to  dismiss  an  action,  is  sustained, 
the  same  is  not  in  the  record  nnless  brought  into  it  by  a  bill 
of  exceptions  or  order  of  court.  Elliott,  App.  Proc.,  §814, 
and  cases  cited  in  note  2 ;  Ewbank's  Manual,  §§26,  36 ;  Ross 
V.  Misner,  3  Blackf .  362 ;  Inhabitants,  etc.,  v.  ClarJe,  1  Ind. 
139,  140;  Conoway  v.  Weaver,  1  Ind.  263,  264;  Orr  v. 
Warden,  10  Ind.  653 ;  Dawson  v.  Wilson,  79  Ind.  485,  487, 
488 ;  Yost  v.  Conroy,  92  Ind.  464,  473,  and  cases  cited. 

Counsel  for  appellant  insist  that  the  motion  to  dismiss 
and  the  grounds  of  dismissal  were  made  a  part  of  the  record 
by  order  of  court  Said  order  was  as  follows :  "The  court, 
being  sufficiently  advised,  sustains  defendant's  motion  to 
dismiss  said  cause  and  proceedings  herein,  to  which  ruling 
of  the  court  plaintiflF  excepts.  The  motion  to  dismiss,  the 
court's  ruling  thereon,  and  plaintiff's  exception  thereto  are 
hereby  ordered  made  a  part  of  the  record  of  this  cause  with- 
out a  bill  of  exceptions." 

It  was  held  by  this  court  in  Close  v.  Pittsburgh,  etc.,  B. 
Co.,  150  Ind.  560,  that  a  general  order  that  a  paper  or  doc- 
ument or  ruling  of  the  court,  designating  the  same  by  name, 
be  made  a  part  of  the  record,  without  a  bill  of  exceptions,  is 
not  effective  and  does  not  make  such  paper,  document,  or 
ruling  a  part  of  the  record,  but  that  such  paper,  document, 
or  ruling  must  be  copied  at  full  length  in  the  order  of  court 
which  directs  it  to  be  made  a  part  of  the  record ;  that  it  can 
not  even  be  made  a  part  of  such  order  and  record  by  the 
words  ^'here  insert."  Buss  v.  Buss,  142  Ind.  471,  474; 
Allen  V.  Hollingshead,  155  Ind.  178,  181;  Pennsylvania 
Co.  V.  Ebaugh,  152  Ind.  531,  533 ;  Ewbank's  Manual,  §§27, 
36.  As  this  was  not  done,  there  is  nothing  in  the  record  to 
support  the^  assignment  of  error  calling  in  question  the  ac- 
tion of  the  court  in  sustaining  appellee's  motion  and  dis- 
missing said  "cause  and  proceeding." 

Finding  no  available  error  in  the  record,  the  judgmeat 
is  affirmed. 
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Kanlfman  v.  Prestoii. 


EaUFMAK  ET  AL.,   EXECUTOBSy  t;.   PrESTOX  ET  AIi« 

[No.  19,606.    FUed  April  11,  1902.  ] 

Appeal  and  Ebbob. — PoreiM.— Where  judgment  is  rendered  against 
some  of  the  defendants,  and  in  favor  of  others,  only  those  in  whose 
favor  judgment  is  rendered  are  required  to  be  joined  as  co-appel- 
lees upon  an  appeal  by  the  plaintiff  from  the  judgment  against 
him.    pp,  S61,  S6g. 

QuiSTiNa  TiTLB. — Trial.-— EmdenBe.---''Where  in  an  action  to  quiet 
title  the  defendants  were  heirs  of  former  owners  or  mortgagees  of 
the  lands  described  in  the  complaint,  they  had  the  right,  under 
general  denial,  to  give  in  evidence  the  mortgages  under  which 
they  claimed  an  interest  in  the  real  estate  as  well  as  the  ixrobate 
of  the  will  of  an  ancestor,    pp,  $6£-S64. 

Prom  Noble  Circuit  Court;  Jl  W,  Adair y  Judge. 

Buit  by  Barbetta  Kaufman  and  others  against  Lucelia 
Preston  and  others  to  quiet  title.  Froni  a  judgment  for 
defendants,  plaintiffs  appeal.  Transferred  from  the  Ap- 
pellate Court,  under  §1837u  Burns  1901.    Affirmed, 

T.  L.  Grraves  and  L.  W.  Wdker,  for  appellants. 
H.  W.  MountZj  for  appellees. 

DowuNO,  J. — Suit  by  appellants,  as  executors  of  the  will 
of  Joseph  Kaufman,  deceased,  to  quiet  the  title  to  certain 
tracts  of  land  in  Noble  county,  Indiana.  All  the  defendants 
below,  except  Lucelia  Preston  and  Mary  Matteson,  who  are 
appellees  here,  made  default,  and  judgment  was  rendered 
against  them.  The  appellees,  Preston  and  Matteson,  filed 
separate  answers  in  denial.  The  issues  so  formed  were  tried 
by  the  court^  and  a  finding  was  made  in  favor  of  the  appel- 
lees. Over  a  motion  for  a  new  trial,  judgment  was  rendered 
in  favor  of  the  appellees,  Preston  and  Matteson,  against  the 
appellants.  The  plaintiffs  below  appeal,  and  assign  for 
error  the  overruling  of  their  motion  for  a  new  triaL 
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The  appellees  move  to  dismiss  the  appeal,  for  the  reason 
that  the  defendants  below,  against  whom  judgment  was  ren- 
dered in  favor  of  the  appellants,  are  not  joined  as  appellants 
in  the  assignment  of  errors.  The  motion  is  not  well 
founded.  Such  defendants  were  neither  necessary  nor 
proper  parties  to  this  appeal.  They  had  no  interest  in  the 
judgment  in  favor  of  Preston  and  Matteson  against  the 
appellants,  and  they  were  not  affected  by  it.  Preston  and 
Matteson,  the  only  appellees  here,  had  no  interest  in  the 
judgment  in  favor  of  the  appellants  against  the  defendants 
who  made  default.  The  rule  is  that  all  the  parties  to  the 
judgment,  and  affected  by  it,  must  be  included  in  the  appeal 
and  named  in  the  assignment  of  errors.  §644  Bums  1901, 
§632  R.  S.  1881  and  Horner  1901.  But  where  a  defendant 
is  not  a  joint  judgment  defendant  with  the  appellant,  such 
defendant  need  not  be  made  a  co-appellant  in  a  vacation 
appeal.  Zimmerman  y.  Oaumer,  152  Ind.  552,  554;  Lowe 
V.  Turpie,  147  Ind.  652,  692,  37  L.  R  A.  245.  Parties  who 
make  default  must  be  made  co-appellants  when  their  co- 
judgment  defendants  appeal  in.  vacation.  Michigan  Ins. 
Co.  V.  Frankel,  151  Ind.  534.  But  where  judgment  is  ren- 
dered against  some  of  the  defendants  and  in  favor  of  others, 
only  those  in  whose  favor  judgment  is  rendered  are  required 
to  be  joined  as  co-appellees  upon  an  appeal  by  the  plaintiff 
from  the  judgment  against  him.  Hadley  v.  Hillj  73 
Ind.  442. 

The  grounds  of  the  motion  for  a  new  trial  were  that  the 
court  erred  in  admitting,  over  the  objections  of  the  appel- 
lant, a  mortgage  executed  by  Lucius  Preston  to  Hiram 
Brunson ;  the  evidence  of  the  probate  of  the  will  of  Anson 
Preston,  deceased ;  and  the  record  of  a  mortgage  executed 
by  Russell  A.  Preston  to  Lucius  Preston ;  that  the  decision 
of  the  court  was  not  sustained  by  sufficient  evidence ;  and 
that  it  was  contrary  to  law. 

The  object  of  appellants'  suit  was  to  quiet  the  title  of  the 
land  described  in  the  complaint  against  all  claims  of  each  of 
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the  appellees,  in  or  upon  the  same,  adverse  to  the  alleged 
right  of  the  appellants.  The  complaint  charged,  in  general 
terms,  that  each  of  the  appellees  made  claim  to  some  interest 
in  the  lands,  and  that  such  claims  were  unfounded.  It 
averred,  more  specifically,  that  Lucius  Preston  mortgaged 
to  Hiram  Brunson  a  part  of  the  land  to  secure  the  payment 
of  a  deht  of  $110 ;  that  the  mortgage  was  recorded ;  that  the 
debt  so  secured  was  afterwards  fully  paid ;  but  that  no  suffi- 
cient release  or  entry  of  satisfaction  had  ever  been  made  of 
record.  The  complaint  also  alleged  that  Russell  A.  Preston 
mortgaged  to  Lucius  Preston  a  portion  of  the  land  de- 
scribed to  secure  the  payment  of  a  debt  of  $600 ;  that  this 
mortgage  was  properly  recorded;  that  it  was  released  of 
record,  but  that  the  heirs  of  the  said  Lucius  Preston  claim 
an  interest  in  said  land  by  reason  of  the  said  mortgage,  and 
that  such  claim  is  a  cloud  upon  the  title  of  the  appellants. 
It  is  further  stated  in  the  complaint  that  one  Warren  Gates 
sold  and  conveyed  to  Anson  Preston,  a  remote  grantor  of 
appellants'  testator,  a  part  of  the  lands  in  controversy,  but 
that  the  deed  was  never  recorded ;  that  said  Anson  Preston 
became  the  owner  in  fee  of  the  portion  of  said  lands  so  con- 
veyed, and  that  neither  the  said  Gates,  if  living,  nor  his 
heirs,  if  he  was  dead,  had  any  interest  in  said  lands. 

The  appellants  contend  that  no  issue  was  formed  under 
which  the  two  mortgages  and  the  proof  of  the  will  were  ad- 
missible. 

Under  their  answers  in  denial,  the  appellees  were  ex- 
pressly permitted  by  the  civil  code  to  give  in  evidence  every 
defense  to  the  action  which  they  might  have,  either  legal  or 
equitable.  §§1067,  1082, 1083  Bums  1901,  §§1055,  1070, 
1071 R.  S.  1881  and  Homer  1901 ;  Oreen  v.  Glynn,  71  Ind. 
336;  Johnson  v.  Pontious,  118  Ind.  270;  0' Donahue  v. 
Creager,  117  Ind.  372 ;  Watson  v.  Leclelider,  147  Ind.  395. 

The  appellees  were  not  compelled  to  file  counterclaims 
and  ask  for  affirmative  relief  in  this  suit.  They  had  the 
right  to  stand  upon  their  answer  in  denial,  and  upon  that 
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issue  defeat,  if  they  could,  the  claim  of  the  appellants.  If 
they  succeeded,  they  might,  in  a  subsequent  action,  assert 
and  prove  their  title  to,  or  interest  in,  the  land.  The  proof 
showed  that  ihe  appellees  were  heirs  of  former  owners  or 
mortgagees  of  the  lands  described  in  the  complaint,  and  it 
is  entirely  clear  that  they  had  the  right  to  give  in  evidence 
the  mortgages  under  which,  as  heirs  of  the  mortgagees,  they 
might  have  ah  interest,  as  well  as  evidence  of  the  probate 
of  the  will  of  an  ancestor.  Indeed  it  would  seem  from  an 
inspection  of  the  complaint  that  the  appellants  themselves 
ought  to  have  given  the  mortgages  in  evidence,  and  it  is  cer- 
tainly true  that  the  complaint  admits  the  execution  of  the 
mortgages.  Proof  of  the  execution  by  the  appellees,  even 
if  irregular,  therefore  could  not  have  harmed  the  appellants. 
The  court  did  not  err  in  admitting  in  evidence  the  mort- 
gages, and  proof  of  probate  of  the  will. 

We  have  examined  the  evidence  and  found  it  sufficient  to 
sustain  the  finding,  which  is  entirely  in  harmony  with  the 
rules  of  law. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Brown  v.  Cox. 

[No.  19,472.    Filed  April  11,  1902.] 

QuiBTiNa  Title.— CompZatn/.— A  complaint  to  quiet  title  alleging 
that  plaintiff  is  the  owner  in  fee  simple  and  entitled  to  the  i>06- 
session  of  the  real  estate,  and  that  defendant  is  claiming  title 
thereto,  and  a  right  to  the  possession  thereof,  which  claim  is  with- 
out right,  and  unf oxmded,  and  casts  a  cloud  upon  plaintiff's  title, 
is  snfficient,  under  §1082  Bums  1901,  although  it  is  not  aTerred 
tliat  the  title  claimed  ty  defendant  is  adverse  to  the  title  claimed 
by  plaintiff,     pp,  865,  366. 

TKiAJL.^Exception, — Offer  to  Prove. — Appeal  and  Error. — ^No  question 
is  presented  on  appeal  on  the  exclusion  of  testimony  where  the 
offer  to  prove  was  not  made  until  after  the  ruling  and  exception. 
p.  S66. 

QuiETiNQ  Tftle. — Adverse  Posaeasion. — Evidence. — ^Where  in  an  action 
for  jDossession,  and  to  quiet  title,  it  apx>eared  that  defendant, 
while  the  owner  of  the  real  estate,  executed  a  mortgage  thereon 
to    plaintiff,    which    mortgage    was  duly  foreclosed   and  the 
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property  purchased  by  plaintiff,  and,  after  the  expiration  of 
the  year  of  redemption,  a  sheriff's  deed  executed  to  phuntiff, 
and  thereafter  defendant  unsuccessfully  prosecuted  an  action  to 
set  aside  the  sale  and  conveyance,  alleging  ownership  of  the  land, 
and,  in  the  action  to  quiet  title,  appeared  and  filed  an  answer  in 
general  denial  and  a  cross-complaint  asserting  ownership  and 
right  of  possession  against  plaintiff,  no  direct  proof  was  necessary 
that  defendant  was  claiming  title  or  interest  in  the  land  adverse 
to  plaintiff,  p.  S67, 
QlTiETTNa  Title.— ErtfCTrfum  Sole. — ^Poaaemon.— When  a  purchaser  of 
land  at  a  sheriff's  sale  obtains  his  deed  therefor  he  is  entitled  to 
the  immediate  i>ossession,  and  the  act  of  the  former  owner  in 
withholding  it  from  him  is  unlawful,    p,  367. 

From  Montgomery  Circuit  Court ;  Jere  Westy  Judge. 

Suit  by  William  Cox  against  Catherine  V.  Brown  to 
quiet  title.  Prom  a  judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  the  Appellate  Court,  under 
§1337u  Burns  1901.    Affirmed. 

L  M.  Sharp  and  B.  F.  JRatcliffy  for  appellant. 
P.  H.  Dutch,  for  appellee. 

Hadley,  J. — Suit  by  appellee  for  possession,  and  to  quiet 
title.  Complaint  in  two  paragraphs,  each  of  which  was  sus- 
tained on  demurrer.  Answer  in  general  denial,  and  a  cross- 
complaint  to  quiet  title  in  the  defendant.  Answer  of  former 
adjudication  to  the  cross-complaint  Trial  by  the  court, 
and  finding  and  judgment  for  appellee.  The  assignment 
challenges  the  action  of  the  court  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  complaint,  and  in  overruling 
the  motion  for  a  new  trial. 

I.  The  second  paragraph  of  complaint  is  to  quiet  the 
plaintiff's  title.  In  this  paragraph  it  is  averred  "that  the 
plaintiff  is  the  owner  in  fee  simple,  and  entitled  to  the  pos- 
session of  the  described  real  estate;  that  the  defendant  is 
claiming  title  to  said  real  estate,  and  a  right  to  the  posses- 
sion thereof,  which  claim  is  without  right,  and  unfounded, 
and  casts  a  cloud  upon  the  plaintiff's  title."  The  statute 
relating  to  the  subject  (§1082  Bums  1901)  provides  that  an 
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action  may  be  brought  by  any  person  having  an  interest  in 
real  estate  against  another  who  claims  title  to,  or  an  interest 
in,  the  property  adverse  to  the  plaintiff.  It  is  contended 
that  this  complaint  is  bad  because  it  does  not  aver  that  the 
title  claimed  by  the  defendant  is  adverse  to  the  title  claimed 
by  the  plaintiflF.  It  must  be  conceded  that  the  complaint  is 
carelessly  drawn,  yet  under  the  liberal  construction  we  are 
required  to  give  the  statute  {Johnson  v.  Taylor,  106  Ind, 
89,  91)  we  think  it  sufficient  to  withstand  a  demurrer.  It 
is  not  essential  to  a  complaint  to  quiet  title  that  the  lan- 
guage of  the  statute  shall  be  employed.  It  is  enough  if  the 
facts  pleaded  clearly  show  that  the  claim  asserted  by  the 
defendant  is  adverse  to  the  claim  of  the  plaintiff.  Johnson 
V.  Taylor,  106  Ind.  89;  Island  Coal  Co.  v.  Streitlemier, 
139  Ind.  83. 

Here  the  plaintiff  alleges  that  he  is  the  owner  in  fee,  and 
entitled  to  the  possession,  and  that  the  defendant's  claim  of 
title  is  imf ounded  and  without  right  If  this  is  true,  it  fol- 
lows that  the  title  and  right  of  possession  claimed  by  the 
defendant  is  necessarily  adverse. 

II.  It  appears  that  upon  the  trial,  as  against  the  answer 
of  former  adjudication,  appellant's  witness  had  testified 
that  he  was  one  of  her  attorneys  in  the  trial  of  said  former 
suit,  and  was  present  and  heard  the  trial  judge  announce 
his  decision  of  the  case,  from  which  point  the  record  pro- 
ceeds as  follows :  ^'You  may  state  to  the  court  what  Judge 
Terhune,  in  disposing  of  the  case,  said  in  referaice  to  the 
point  decided  in  it.  To  which  question  the  plaintiff  ob- 
jected, and  the  court  sustained  the  objection,  to  which  rul- 
ing of  the  court  the  defendant  at  the  time  excepted."  After 
this  ruling  and  exception  there  followed  an  offer  to  prove, 
a  refusal  of  the  offer,  and  an  exception  by  appellant.  It 
has  been  many  times  decided  that  this  sort  of  procedure 
presents  no  question,  for  reasons  stated  in  the  following 
cases:  Deal  v.  State,  140  Ind.  354,  371;  Gunder  v.  Tib- 
hits,  153  Ind.  591,  and  cases  cited;  Wilson  v.  Carrico,  155 
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Ind.  570,  and  cases  cited ;  Miller  v.  Coulter,  166  Ind.  290 ; 
Pittsburgh,  etc.,  B.  Co.  v.  Machler,  ante,  159. 

III.  It  appears  from  the  record  that  the  appellant,  at 
the  time  she  executed  the  mortgage  to  appellee,  was,  by  suc- 
cessive conveyances  from  the  government,  the  owner  in  fee 
of  the  mortgaged  premises,  and  that  every. step  in  the  fore- 
closure proceeding,  from  the  filing  of  the  complaint  to  the 
execution  and  delivery  of  the  sheriff's  deed  to  appellee  as 
thepurchaser,  was  taken  as  prescribed  by  law.  It  is  further 
shown  that  after  the  year  for  redemption  had  expired,  and 
appellee  had  received  his  deed,  appellant  instituted  and  un- 
successfully prosecuted  to  final  judgment  in  the  Boone  Cir- 
cuit Court,  her  suit  against  appellee  to  set  aside  the  sale 
and  conveyance,  alleging  ownership  of  the  property,  and 
the  invalidity  of  the  note  and  foreclosure  proceedings  upon 
which  they  are  based.  In  this  action  she  appears  and  files 
an  answer  in  general  denial  of  both  paragraphs  of  the  com- 
plaint, and  also  pleads  affirmative  matter  by  way  of  crossr 
complaint  still  asserting  ownership  and  right  of  possession 
against  appellee.  In  the  face  of  this  record  it  is  contended 
on  appellant's  behaK  that  there  is  a  failure  of  proof  in  sup- 
port of  each  paragraph  of  the  complaint:  (1)  Because  on 
the  ejectment  paragraph  there  was  no  proof  that  appellant's 
possession  was  unlawful,  or  that  she  unlawfully  kept  appel- 
lee out  of  possession;  (2)  because,  on  the  paragraph  to  quiet 
title,  there  was  no  direct  evidence  that  appellant  was  claim- 
ing any  title  or  interest  in  the  land  adverse  to  appellea 
With  respect  to  the  first,  no  such  proof  was  necessary. 
After  the  delivery  of  the  sheriff's  deed  to  appellee,  appel- 
lant's possession  as  against  appellee  became  unlawful  by 
operation  of  law.  After  he  got  his  deed,  appellee  occupied 
the  same  relation  to  the  property  as  if  he  had  purchased  it 
directly  from  appellant  {Yandevender  v.  Moore,  146  Ind. 
44,  61,  and  cases  cited),  and  was  entitled  to  immediate 
possession.  Merritt  v.  Richey,  127  Ind.  400.  If  appellee 
became  thus  entitled  to  the  possession,  the  withholding  of 
it  from  him  was  unlawful. 
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Ab  to  the  second,  it  would  seem  that  the  trial  judge  might 
have  found  ample  proof  of  appellant's  adverse  claim,  when 
she  stood  before  the  court  denying  appellee's  ownership  and 
right  of  possession  and  claiming  both  for  herself. 

Judgment  affirmed. 


The  State  v.  Cabpenteb. 

[No.  19,740.    FUed  April  11,  1902.] 

LiOENBBB.  —  T^ranHent  Merchanis,  — IndietmgrU.  — An  affidavit  and  in- 
formation tinder  the  act  of  1901  (Acts  1901,  p.  466)  charging  de- 
fendant with  being  a  transient  merchant  and  selling  and  exposing 
for  sale  as  a  transient  merchant  certain  merchandise,  without 
having  first  obtained  a  license  therefor,  is  not  bad  for  failing  to 
oblige  defendant  with  the  acts  forbidden  by  43  of  the  act. 

From  Huntington  Circuit  Court ;  J.  C.  Branyan,  Judge. 

Chester  Carpenter  was  charged  with  being  a  transient 
merchant,  without  license.  From  a  judgment  quashing 
the  affidavit  and  information^  the  State  appeals.    Reversed. 

W.  It.  Taylor y  Attomey-General,  W.  A.  Mitehell  and  C. 
W.  Watkinsy  for  State. 

GiLLETT,  J. — This  was  a  prosecution  by  affidavit  and  in- 
formation under  an  act  relative  to  transient  merchants. 
Acts  1901,  p.  466,  §7231a  et  seq.  Bums  1901.  The  court 
below  quashed  the  affidavit  and  information,  and  the  State 
appeals.  The  appellee  has  omitted  to  file  a  brief.  The 
Attorney-General  states  in  his  brief  that  the  court  quashed 
the  affidavit  and  information  because  they  did  not  charge 
that  appellee  had  done  any  act  which  §3  of  the  statute  pre- 
scribes shall  not  be  done  without  obtaining  a  license  and 
making  the  showing  therein  required. 

By  §1  of  the  act  it  is  provided  "That  hereafter  it  shall 
be  unlawful  for  any  transient  merchant  to  engage  in,  do 
or  transact  any  business  as  such,  without  having  first  ob- 
tained a  license,  as  hereinafter  provided."  Section  2  re- 
lates to  the  application  for  and  the  obtaining  of  such  license. 
Section  3  prohibits  transient  merchanta  from  advertising; 
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representmg^  or  holding  forth  any  sale  as  an  insurance, 
bankrupt,  etc.,  sale  without  complying  with  certain  pre- 
requisites in  addition  to  obtaining  a  license.  Section  4  is 
as  follows:  "Every  person,  either  as  principal  or  agent, 
who  shall  in  any  manner  engage  in,  do  or  transact  any  busi- 
ness as  a  transient  merchant,  without  having  first  obtained 
a  license  as  before  provided,  or  who  shall  conduct  any  sale, 
or  who  shall  sell  or  expose  for  sale  any  goods,  wares  and 
merchandise  contrary  to  the  provisions  of  this  act,  or  who 
shall  advertise,  represent  or  hold  forth,  any  sale  of  goods, 
wares  or  merchandise  to  be  conducted  contrary  to  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor 
and  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
less  than  $50,  and  not  more  than  $500,  to  which  may  be 
added  imprisonment  not  less  than  ten  days  and  not  more 
than  thirty  days."  Section  6  affords  a  definition  of  the 
meaning  of  the  words  "transient  merchant.'' 

We  think  it  plain  that  it  was  the  legislative  purpose  to 
punish  the  "doing  of  any  business  as  such''  by  a  person, 
firm,  partnership,  or  corporation  falling  within  the  descrip- 
tion of  §6  without  a  license.  Section  1  expressly  provides 
that  it  shall  be  unlawful  so  to  do,  and  to  give  the  act  the 
opposite  construction  would  be  to  emasculate  a  number  of 
its  sections. 

The  failure  of  appellee  to  file  a  brief  is  tantamount  to  a 
confession  of  error  under  our  rules,  but  as  the  State,  by  its 
Attorney-General,  has  prosecuted  this  appeal  for  the  pur- 
pose of  obtaining  a  construction  of  the  act  in  question,  we 
have  thought  best  to  comply  with  his  request;  but  we  have 
not  held  ourselves  bound,  fei  view  of  the  appellee's  neglect, 
to  search  out  and  decide  any  other  question  in  the  case.  The 
cause  will  go  back  without  prejudice  to  the  appellee,  except 
that  the  question  of  the  proper  construction  of  the  act  is 
solved  against  him. 

The  judgment  quashing  the  aflSdavit  and  information  and 
discharging  the  appellee  is  reversed  at  his  costs. 
Vol.  158—24 
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m_K)^  Zimmerman  v.  Weigel. 

[No.  19,807.    Filed  April  11,  1902.] 

New  Trial. — Newly  Discovered  Evidence. — OomplaifU, — ^A  oomplaiiit 
for  a  new  trial  of  an  action  to  recover  for  drilling  a  well,  on  the 
groxmd  of  new  evidence  discovered  after  the  term  at  which  the 
final  judgment  in  the  main  action  was  rendered,  disclosed  that  the 
princii>al  controversy  in  the  trial  was  as  to  whether  the  well  had 
been  drilled  into  the  rock,  and  as  to  whether  a  two-inch  pipe 
would  be  sufficient  to  famish  an  ample  supply  of  water  free  of 
sand;  the  facts  upon  which  the  testimony  of  two  of  the  witnesses 
was  based  were  obtained  some  time  after  the  trial,  at  the  instance 
of  api)ellant,  in  drawing  out  the  casing  from  the  well;  the  facts 
proi>osed  to  be  shown  by  the  other  witness  were  matters  with  whidi 
he  was  familiar  at  the  former  trial.  The  latter  witness  testified 
at  the  former  trial,  and  was  cross-examined  by  complainant.  The 
excuse  given  for  not  discovering  before  the  former  trial  the  facts 
which  he  proposed  to  show  by  the  other  witnesses  was  that  he  was 
informed  by  well  drillers  that  the  casing  could  not  be  drawn. 
EJdd,  that  the  complaint  does  not  present  a  sufficient  showing  of 
diligence. 

Prom  Grant  Superior  Court ;  Hiram  Brownlee^  Judge 

• 

Action  by  Abraham  Zimmerman  against  John  E. 
Weigel  for  a  new  trial  on  the  ground  of  evidence  discov- 
ered after  the  term  at  which  final  judgment  in  the  main 
action  was  rendered.  From  a  judgment  on  demurrer  to 
the  complaint,  the  complainant  appeals.  Transferred 
from  Appellate  Court,  under  §1337u  Burns  1901.  Affirmed. 

W.  S.  Marshall  and  W.  PauluSf  for  appellant. 
P.  JB.  Manleyy  for  appellee, 

Jordan,  C.  J. — Appellant  instituted  this  action  under 
§572  Bums  1901,  §563  Horner  1901,  by  a  complaint,  to  ob- 
tain a  new  trial  on  the  ground  of  new  evidence  discovered 
after  the  term  at  which  the  final  judgment  in  the  main  ac- 
tion was  rendered,  and  within  one  year  from  said  date,  A 
demurrer  to  the  complaint  was  sustained  for  insufficiency  of 
facts,  and  judgment  was  rendered  against  appellant  on  de- 
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murrer,  from  which  he  appeals,  and  assigns  as  error  the  sus- 
taining of  appellee^s  demurrer  to  his  complaint.  The  plead- 
ing discloses  that  the  main  action  in  which  the  new  trial  is 
sought  was  commenced  by  appellee  against  appellant  in  Feb- 
ruary, 1899,  and  was  finally  tried  and  determined  in  Janu- 
ary, 1900.  By  this  action  appellee  sought  to  recover  for 
drilling  or  constructing  a  two-inch  pipe  well  for  appellant, 
and  to  enforce  a  mechanic's  lien.  The  trial  resulted  in  a 
judgment  for  $76.75  and  a  denial  of  the  foreclosure  of  the 
mechanic's  lien.  The  action  was  founded  on  a  written  con- 
tract  Appellant  denied  the  averments  of  the  complaint,  and 
also  tendered,  by  answer,  a  special  issue,  to  the  eflFect  that 
appellee  had  not^  as  agreed,  constructed  what  was  termed  a 
"rock  well",  and  thereby  obtained  for  him  "rock  water'*,  be- 
cause the  well,  as  alleged,  had  not  been  drilled  into  rock, 
and,  further,  that  he  had  not  consented  that  the  contract  in 
suit  might  be  changed  so  as  to  provide  for  a  two-inch  pipe  in- 
stead of  a  three-inch  pipe.  The  facts,  principally  contro- 
verted at  the  trial,  apparently  were  as  to  whether  the  pipe  in 
the  well  had  been  driven  down  into  rock,  and  as  to  whether 
a  two-inch  pipe  would  be  sufficient  to  furnish  an  ample  sup- 
ply of  water  free  of  sand.  In  respect  to  these  questions  it 
seems  that  much  evidence  was  introduced  pro  and  con  by 
the  respective  parties.  The  newly  discovered  evidence  upon 
which  appellant  bases  his  right  to  a  new  trial  consists  of 
alleged  facts  which  he  proposes  upon  another  trial  to  estab- 
lish by  three  witnesses,  viz. :  Eoher,  Carroll,  and  Vawter. 
It  is  disclosed  that  the  evidence  which  Eoher  and  Carroll 
proposed  to  give  relates  to  the  construction  of  the  well  and 
the  character  of  its  casing;  that  the  pipe  in  question  did  not 
extend  into  the  rock.  These  alleged  facts,  it  seems,  were 
ascertained  by  these  witnesses  some  time  after  the  trial, 
when  engaged,  at  the  instance  of  appellant,  in  drawing  or 
taking  out  the  casing.  It  is  disclosed  that  after  the  trial,  in 
order  to  determine  the  true  condition  or  character  of  the 
casing,  and  also  for  the  purpose  of  ascertaining  whether  the 
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water  from  the  well  waa  "rock  water",  by  reason  of  the  well 
having  been  drilled  into  rock,  appellant  secured  Roher  and 
Carroll  to  lift  or  draw  the  casing  from  this  well,  and  in  so 
doing  they  ascertained  the  facts  which  appellant  proposes 
to  prove  by  them  in  the  event  he  is  granted  a  new  trial.  The 
main  action,  as  previoudy  stated,  was  commenced  in  Feb- 
ruary, 1899,  and  a  trial  therein  was  had  in  January,  1900. 
The  well,  it  appears,  had  not  been  in  use  since  May,  1899, 
and  the  only  excuse  which  appellant  offers  for  not  ascertain- 
ing or  discovering  before  the -former  trial  the  facts  which  he 
proposes  to  show  by  these  witnesses  in  respect  to  the  man- 
ner in  which  the  well  had  been  constructed  is,  that  he  did 
not  attempt  to  draw  the  casing  before  the  trial,  as  he  sub- 
sequently did,  because  he  had  been  informed  by  well  drill- 
ers that  a  two  or  three-inch  casing  could  not  be  lifted  or 
drawn  from  the  well.  ^ 

In  regard  to  the  witness  Vawter,  it  appears  that  he  as- 
sisted the  appellee  in  drilling  the  well,  and  what  is  proposed 
to  be  shown  by  him  are  matters  with  which  he  was  familiar 
at  the  former  trial.  He  was  a  witness  at  the  trial,  and  testi- 
fied in  behalf  of  appellee,  and  was  fully  cross-examined 
by  appellant.  In  respect  to  this  witness  the  complaint 
alleges  that  he  "did  not  know  and  could  not  have  known  by 
due  diligence  on  the  former  trial  that  said  Vawter  would 
testify  to  said  facts,  as  he  was  the  defendant's  witness,  and 
this  plaintiff  believed  he  had  testified  to  all  the  facts  he 
knew  relating  to  gaid  well ;  that  this  plaintiff  did  not  know 
at  the  time  of  the  trial  of  said  cause  that  he  could  prove  the 
same  by  him." 

It  has  been  repeatedly  affirmed  by  the  decisions  of  this 
court  that  the  law  unfavorably  regards  an  attempt  to  re- 
open a  case  on  the  ground  of  newly  discovered  evidence,  and 
imder  no  circumstance  in  such  cases  will  the  court  grant  a 
new  trial  unless  the  applicant  clearly  and  unequivocally, 
both  in  his  pleading  and  in  his  proof,  shows  that  he  exer- 
cised due  diligence  in^his  efforts  to  procure,  at  the  first  trial, 
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the  evidence  in  question.  The  reasonable  presumption 
which  must  be  indulged  against  him  is  that  he  could  in  due 
time  have  discovered  the  evidence  by  the  use  of  proper 
means,  and  such  presumption  can  only  be  rebutted  by  a  sat- 
isfactory showing  to  the  contrary,  particularly  stating  the 
means  employed.  Hines  v.  Driver,  100  Ind.  315,  and  cases 
cited;  Ward  v.  Voris,  117  Ind.  368;  Schnurrv.  StuUs,  119 
Ind.  429;  McDonald  v.  Coryell,  134  Ind.  493;  Osgood  v. 
Smock,  144  Ind  387 ;  Davis  v.  Davis,  145  Ind.  4 ;  East  v. 
McKee,  14  Ind.  App.  45. 

Ruled  by  the  principles  asserted  and  enforced  in  the 
cases  cited,  and  the  complaint  before  us  must  be  held  bad 
for  the  reason  alone  that  it  does  not  sufficiently  show  that 
appellant  exercised  such  a  d^ree  of  diligence  in  endeavor- 
ing to  secure  the  evidence  before  the  former  trial  as  the  law 
exacts.  In  respect  to  the  witness  Vawter,  it  appears  that  he 
assisted  appellee  in  constructing  the  well,  and  testified  in 
his  behalf  at  the  former  trial,  and  was  cross-examined  by 
appellant.  Certainly  a  diligent  person,  under  the  circum- 
stances, would  have  inquired  of  him  what  he  knew  about 
the  controverted  facts  relating  to  the  casing  of  the  well,  the 
depth  to  which  the  latter  had  been  drilled,  and  as  to  whether 
rock  had  been  penetrated  by  the  drill,  and,  in  general,  all 
which  was  germane  to  appellant's  defense.  This,  it  appears, 
he  n^lected  to  do,  although  the  opportunity  for  such  in- 
quiry was  fully  presented.  The  mere  fact  that  he  neglected 
to  make  the  examination  before  the  trial  which  he  thereafter 
made,  in  regard  to  the  casing  or  pipes,  and  the  manner  in 
which  the  well  had  been  constructed,  for  the  reason  that 
some  well  drillers  had  informed  him  that  the  casing  could 
not  be  drawn,  certainly,  under  the  circumstances,  can  not 
be  accepted  as  sufficiently  excusing  the  absence  of  diligence 
in  not  making  the  examination  before  the  trial,  and  thereby 
discovering  the  evidence  in  question.  Without  considering 
the  question  as  to  whether  the  proposed  evidence  is  merely 
cumulative,  and  what  its  probable  effect  would  be  in  chang- 
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ing  the  result  reached  at  the  former  trial  upon  another  hear- 
ing, we  conclude  that  the  complaint  is  bad  alone  upon  the 
groimd  that  it  does  not  present  a  sufficient  showing  as  to 
diligence,  and  therefore  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 


Peele  v.  Ohio  and  Indiana  Oil  Company  bt  al. 

[No.  19,470.    FUed  April  22,  1902.  ] 

Appeal  and  Error.— ^ormleM  .Error.— Where  it  appears  from  the 
special  findings,  in  so  far  as  they  were  based  on  the  issnes  that  the 
appellant  had  the  burden  of  maintaining,  that  appellant  is  not 
entitled  to  recover,  the  Supreme  Ck>iirt  will  disregard  an  interme- 
diate error  in  the  ruling  upon  a  demurrer  to  an  afObrmative  plead- 
ing of  the  appellee,    p.  S76, 

Assignment  for  Benefit  of  ORKDTroBS.—8dU8.—Act  Govermng.^ 
The  act  of  1898  (Acts  1898,  p.  84)  and  act  of  1897  (Acts  1897,  p. 
245)  concerning  assignments  for  benefit  of  creditors  are  void, 
since  the  first  purparts  to  be  an  amendment  of  an  act  that  by 
amendment  had  ceased  to  exist,  and  the  second  purparts  to  be  an 
amendment  of  an  act  that  is  void.    p.  S77, 

Same. — Sales, — Less  than  Tivo-thirds  of  Appraised  Value. — Section  744 
Bums  1901,  providing  that  "no  property  shall  be  sold  on  any  exe- 
cution or  order  of  sale  issued  out  of  any  court  for  less  than  two- 
thirds  of  the  appraised  cash  value  thereof,  exclusive  of  liens  and 
encumbrances,  except  where  otherwise  provided  by  law,"  has  no 
application  to  sales  by  assignees  for  benefit  of  creditors,  even  when 
made  under  authority  of  court,    pp.  S77-S79. 

Appeal  and  Error.— Btmien  of  Proof.-^The  silence  of  a  finding 
upon  an  issue  will  be  resolved  against  the  party  having  the  burden 
of  establishing  such  issue,    p.  S79. 

AssiONMENT  FOR  Beneftt  OF  Oreditorb. -Pefi^um  io  Setl.^NoUce.^ 
It  is  not  necessary  to  give  notice  of  a  i>etition  by  an  assignee  for 
the  benefit  of  creditors  for  the  sale  of  trust  property,    p.  S79. 

From  Wells  Circuit  Court;  H.  B.  Shively,  Special 
Judge. 

Suit  by  James  M.  Peele  against  the  Ohio  and  Indiana 
Oil  Company  and  others  to  have  a  sale  made  by  the  as- 
signee of  the  Upland  Oil  and  Oas  Company  set  aside. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Affimud. 
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B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton  and  W.  L. 
Taylor,  for  appellant. 

J.  8.  Dailey,  A.  Simmons,  F.  C.  Daihy,  0.  L.  Cline  and 
G.  A.  Dentler,  for  appellees. 

GiLLETT,  J. — ^Appellant,  as. a  stockholder  of  the  Upland 
Oil  and  Gas  Company,  brought  this  action  against  the  ap- 
pellees to  have  a  sale  made  by  the  assignee  of  said  Upland 
Oil  and  Gas  Company  set  aside,  and  the  order  of  court  con- 
firming said  sale  vacated.  Issues  were  formed,  trial  had, 
and,  pursuant  to  the  prior  request  of  appellant,  the  court 
filed  in  said  cause  its  special  findings  of  fact  and  conclu- 
sions of  law.  The  court  rendered  a  final  judgment  against 
appellant,  and  he  prosecutes  his  appeal  therefrom. 

Appellant  first  seeks  to  raise  a  question  as  to  the  ruling 
of  the  court  in  overruling  his  demurrer  to  a  paragraph  of 
answer  by  which  it  was  sought  to  plead  an  estoppel  as  to 
him.  This  error,  if  such  it  was,  is  not  necessarily  avail- 
abla  There  were,  as  stated,  special  findings  of  fact  and  con- 
clusions of  law  filed.  As  to  those  issues  on  which  appellant 
had  the  burden,  it  is  our  duty  to  assume,  where  the  findings 
are  silent  on  such  issues,  that  such  issues  were  not  affirma- 
tively proved.  If,  therefore,  it  appears  from  the  findings 
in  so  far  as  they  were  based  upon  issues  that  the  appel- 
lant had  the  burden  of  maintaining,  that  appellant  is  not  en- 
titled to  recover,  then  it  is  our  duty  to  disregard  an 
intermediate  error  in  the  ruling  upon  a  demurrer  to  an 
affirmative  pleading  of  appellee,  because  it  would  then  be 
apparent  that  the  ruling  was  not  influential  in  the  attain- 
ment of  a  proper  result.  §670  Burns  1901;  Douthit  v. 
Douihit,  133  Ind.  26 ;  Elliott  App.  Proc,  §635.  The  find- 
ings of  fact,  since  no  attempt  has  been  made  to  bring  the 
evidence  into  the  record,  solve  most  of  the  questions  pre- 
sented in  the  court  below  against  appellant. 

The  special  findings  state  the  following  among  other 
facts:  Upon  the  execution  of  the  deed  of  assignment,  the 
assignee  recorded  his  deed,  qualified,  gave  notice  of  his  ap- 
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pointmenty  and  filed  an  inventory  and  appraisement  of  the 
property,  which  consisted  of  a  tract  of  real  estate,  certain 
tools  and  appliances,  and  certain  gas  leasee.  The  property 
was  appraised  at  $2,500.  The  assignee  subsequently  gave 
notice  of  the  sale  of  the  property  at  public  auction,  as  re- 
quired by  law.  At  the  time  and  place  fijced  for  the  sale  he 
received  but  one  bid.  That  bid  was  made  by  appellant,  and 
was  in  the  sum  of  $402.  The  bid  was  not  accepted,  but 
notice  was  given  of  a  continuance  of  the  sale  until  another 
day.  On  the  latter  day  appellant  bid  for  said  property 
the  sum  of  $455,  and  the  same  was  struck  ofP  to  him.  A 
verified  report  of  this  sale  was  filed  in  which  the  assignee 
stated,  among  other  things,  that  the  leases  were  valueless; 
that  the  product  of  the  wells  that  had  been  sunk  did  not  pay 
the  cost  of  production,  but  that  said  wells  had  to  be  operated 
to  hold  the  leases;  that  the  appliances  were  out  of  repair 
and  depreciating  in  value,  and  that  he  believed  "it  to  be  for 
the  best  interest  of  said  matter  that  said  sale  be  confirmed." 
The  court,  after  hearing  evidence  as  to  the  value  of  the 
property,  refused  to  confirm  said  sale.  Eight  days  later 
the  assignee  filed  a  verified  report,  stating  that  since  the 
disapproval  of  the  sale  to  appellant  he  had  sold  the  prop- 
erty at  private  sale  to  one  George  Ely  for  the  sum  of  $600 
cash ;  that  the  assignee  had  made  repeated  efforts  to  obtain 
higher  bids  from  other  parties,  but  had  been  unsuccessful ; 
that  the  bid  of  said  Ely  was  the  highest  and  best  bid  that  he 
had  been  able  to  obtain ;  that  he  believed  it  was  the  highest 
and  best  bid  that  he  could  obtain;  that  said  property  had 
been  appraised  at  a  sum  far  in  excess  of  its  value;  and  that 
he  believed  that  $600  was  about  its  fair  cash  value.  Upon 
the  presentation  of  this  report  the  court,  by  its  order,  OMi- 
firmed  the  sale.  He  special  findings  show  that  on  the  day 
the  sale  was  made  all  the  property  was  worth  in  cash  not  to 
exceed  $600.  Appellant's  counsel  urge  that  as  the  sale  was 
for  a  sum  less  than  two-thirds  of  the  appraisement,  it  should 
have  been  set  aside. 
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Counsel  on  both  sides  agree  that  the  statute  that  is  in 
force  relative  to  sales  by  assignees  is  §10  of  an  act  found 
in  Acts  1881,  p.  74,  §2671  R.  S.  1881.  The  original  act 
concerning  assignments  became  a  law  March  5, 1859.  That 
act  was  amended  in  1875,  and  the  latter  act  was  in  turn 
amended  by  the  act  of  1881.  By  Acts  1893,  p.  34,  the  Gen- 
eral Assembly  sought  to  amend  §10  of  the  original  act  of 
1859,  and  by  Acts  1897,  p.  245,  an  effort  was  made  to 
amend  said  act  of  1893.  The  two  acts  last  mentioned  are 
void.  TJie  first  purports  to  be  an  amendment  of  an  act 
that  by  amendment  had  ceased  to  exist  Feihlemom  v. 
State,  98  Ind.  516 ;  Boring  v.  State,  141  Ind.  640.  The 
second  act  purports  to  be  an  amendment  of  an  act  that  is 
void. 

Section  10  of  the  act  of  1881  provides  that  after  taking 
certain  specified  steps  the  assignee  shall  "proceed  to  sell  at 
public  auction  the  property  appraised  (except  such  as  has 
been  set  off  to  the  assignor)  to  the  highest  bidder  for  cash  or 
upon"  certain  specified  terms  of  credit.  The  proviso  of  said 
section  contains  the  following:  "That  said  court,  or  the 
judge  thereof  in  vacation,  may,  upon  the  sworn  petition  of 
the  trustee,  or  on  like  petition  of  a  creditor  or  creditors  of 
the  assignor,  for  good  cause  shown,  extend  the  time  for  sell- 
ing said  property  or  any  portion  thereof  to  such  time  or 
times  as  the  court  or  judge  may  determine  will  subserve  the 
best  interests  of  the  creditors  and  may  also,  in  like  manner, 
extend  the  credit  on  sales  not  exceeding  two  years.  The 
court  may  also,  on  like  petition,  authorize  or  ratify  private 
sales  of  said  property,  when  it  is  shown  that  such  sales  were 
or  will  be  beneficial  to  the  creditors  of  the  assignor."  It 
will  be  observed  that  this  section  does  not  require  that  the 
property  should  sell  for  two-thirds  of  the  appraisement. 
Coimsel  for  appellant,  however,  urge  that  this  section 
should  be  construed  as  in  pari  maieria  with  §519  of  the 
civil  code  (§744  Bums  1901,  §732  Homer  1901).  That 
section  provides  that  "no  property  shall  be  sold  on  any 
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execution  or  order  of  sale  issued  out  of  aay  court  for  less 
than  two-thirds  of  the  appraised  cash  value  thereof,  exclu- 
sive of  liens  and  incumbrances,  except  where  otherwise  pro- 
vided by  law."  Without  attempting  to  interpret  this  sec- 
tion, we  hold  that  its  provisions  have  no  application  to  sales 
by  assignees,  even  when  made  under  an  authority  of  court. 
The  act  concerning  assignments  is  practically  complete  in 
itself,  and  to  a  large  extent,  at  least,  it  prescribes  the  rules 
of  procedure  thereunder.  Graves  v.  HinJcle,  120  Ind.  157. 
By  the  express  terms  of  the  statute,  the  assignee  was  en- 
titled to  sell  at  public  vendue  "to  the  highest  bidder  for  cash 
or  upon  credit,"  and  it  is  provided  that  the  court  may  upon 
petition  "authorize  or  ratify  private  sales  of  property,  when 
it  is  shown  that  such  sales  were  or  will  be  beneficial  to  the 
creditors  of  the  assignor."  It  thus  appears  that  the  statute 
contains  its  own  limitation  upon  the  authority  of  the  court 
The  fact  is  not  to  be  overlooked,  either,  in  determining 
whether  the  rules  that  apply  in  sales  on  execution  or  upon 
decretal  order  are  to  be  imported  into  this  statute,  that  the 
sale  in  a  case  like  this  is  not  strictly  in  invitum,  but  that  the 
proceeding  has  its  origin  in  a  deed  to  an  assignee  of  the 
debtor^s  own  selection.  Of  course,  this  consideration  is  not 
conclusive,  but  it  bears  somewhat  upon  the  question  as  to 
the  legislative  intent.  The  requirements  that  the  property 
be  inventoried  and  appraised  are  not  sufficient  to  create  the 
inference  that  the  appraisement  was  to  fix  a  basis  for  a 
minimum  selling  price.  Such  a  course  is  usual  in  trustee- 
ships, and  business  prudence  would  require  it  to  safeguard 
the  rights  of  all  concerned.  The  fact  that  the  subsequent 
void  acts  do  make  provision  that  in  sales  ordered  by  tlie 
court  the  property  shall  bring  its  appraised  value,  does  not 
tend  to  show  that  that  was  the  former  legislative  purpose, 
but  such  acts  suggest  rather  a  possible  reason  for  the  at- 
tempted amendments.  It  is  true  that  this  court  has  held 
sales  by  assignees  to  be  judicial  sales,  under  a  statute  that  is 
an  extension  of  the  favored  right  of  dower  (Lawson  v. 
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DeBolt,  78  Ind.  563 ;  WrigU  v.  Oelvin,  85  Ind.  128)  ;  but 
it  may  be  granted  that  the  sale  is  judicial,  and  it  yet  re- 
mains that  it  is  not  within  the  letter  of  the  statute  that 
appellant  contends  is  applicable,  and  that  the  plainly  con- 
flicting provisions  of  the  assignment  statute  make  this  a 
case  falling  within  the  latter  words  of  the  section  of  the  code 
relied  on,  that  make  the  provision  thereof  applicable 
"except  where  otherwise  provided  by  law."  We  think  that 
the  two  petitions  that  were  presented  to  the  court,  when  con- 
sidered together,  made  a  suflBcient  showing  to  warrant  the 
order  of  confirmation. 

If  the  finding  that  the  assignee  "did  convey,  sell  and 
transfer  unto  the  said  George  Ely,  at  and  for  the  sum  of 
$600,  in  cash,  all  of  the  property  so  conveyed  to  him," 
does  not  amount  to  a  finding  that  the  money  was  paid,  we 
have  only  to  say  that  the  silence  of  the  findings  upon  this 
subject  must  be  interpreted  against  the  appellant,  as  the 
burden  was  on  him  to  impeach  the  sale.  The  appraisement 
of  the  property  as  an  entirety  was  an  irregularity,  but,  in 
view  of  the  finding  of  the  court  that  the  property  sold  for 
its  full  value,  such  irregularity  did  not  afford  a  reason  why 
the  sale  should  be  set  aside. 

It  was  not  necessary  to  give  notice  of  the  filing  of  the  peti- 
tion to  sell.  The  court  had  acquired  jurisdiction  over  the 
trust  Lawson  v.  DeBolt,  supra;  State,  ex  rel,,  v.  Musser,  4 
Ind.  App.  407. 

Complaint  is  made  that  the  court  ordered  the  sale  of  more 
property  than  it  was  necessary  to  sell  in  view  of  the  debts. 
So  far  as  the  bid  was  concerned,  it  was  made  for  the  whole 
property,  and  the  court  had  either  to  accept  or  reject  the 
bid  as  made.  The  findings  do  not  show,  however,  that  the 
property  that  was  sold  was  worth  $600,  but  the  finding  is 
that  such  property  "Was  worth  not  to  exceed  the  sum  of 
$600."  On  the  other  hand,  while  the  findings  advise  us 
as  to  the  amounts  of  the  debts  at  the  time  of  the  assignment, 
yet  we  have  no  means  of  determining  from  the  record  the 
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amount  of  the  costs  and  expenses.  The  presumption  is  in 
favor  of  the  action  of  the  court  having  jurisdiction  over  the 
trust 

Judgment  aiffirmed. 


Palin  et  al.  v.  Voliva,  Guardian. 


|i58    38d  [No.  19,742.    Filed  April  22,  1902.1 
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Guardian  and  Ward.— Otwfaxfy  of  Orphan  Minor  Chad.— Withes  o/ 
Ward, — ^The  guardian  of  an  orphan  minor  child  is  entitled  to  the 
onstody  and  control  of  such  child,  and  the  desire  of  the  ward  is 
not  controlling. 

From  Fountain  Circuit  Court ;  J.  M.  Rabby  Judge. 

Habeas  corpus  by  Robert  N.  Voliva,  guardian  of  Flora 
Moffitt,  against  Orange  Palin  and  another,  to  obtain  the 
custody  of  his  ward.  From  a  judgment  for  plaintiflF,  de- 
fendants appeal.    Affirmed. 

C.  JR.  Milfordy  for  appellants. 

L  E.  Schoonover  and  J.  B.  Martin^  for  appellee. 

Monks,  J. — This  proceeding  was  commenced  July  26, 
1901,  by  appellee,  as  guardian  of  Flora  Moffitt,  a  minor, 
against  the  appellants,  to  obtain,  by  writ  of  habeas  corpus, 
possession  and  control  of  his  ward,  whose  father  and  mother 
were  deceased.  The  proceeding,  which  was  commenced  and 
determined  in  vacation,  resulted  in  an  order  awarding  the 
custody  of  the  ward  to  appellee  as  such  guardian. 

It  is  claimed  by  appellants  that  the  court  erred  in  award- 
ing the  custody  of  said  ward  to  appellee,  because  the  same 
is  not  supported  by  the  evidence,  and  is  contrary  to  law. 
In  this  State,  where  there  is  no  father  or  mother  living,  as 
in  this  case,  the  guardian  of  a  minor  is  entitled  to  the  cus- 
tody and  control  of  such  minor  during  minority.  §2682 
Bums  1901,  §2518  R  S.  1881  and  Homer  1901.  Schlevr 
ier  V.  Canatsy,  148  Ind.  384,  388 ;  Johns  v.  Emmert,  62 
Ind.  533;  Bounell  v.  Berryhill,  2  Ind.  613.  This  pro- 
vision of  the  statute  is  mandatory.     Johns  v.  Emmert, 
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supra,  p.  536.  The  evidence  given  on  the  hearing  does  not 
show  any  reason  why  appellee's  legal  right  to  the  custody  of 
his  ward  should  be  denied. 

It  appears  from  the  evidence  that  on  May  25,  1901,  the 
Fountain  Circuit  Court,  in  a  proceeding  brought  by  ap- 
pellee as  such  guardian  against  Cora  Palin,  one  of  the 
appellants,  for  the  custody  of  said  ward,  adjudged  that  ap- 
pellee "was  the  guardian  of  said  ward  and  entitled  to  the 
custody  of  her  person  and  property,  and  that  said  Cora 
Palin  had  interfered  with  and  usurped  and  withheld  the 
custody  of  the  person  of  said  ward  from  the  appellee,  her 
guardian,  and  that  appellee  have  the  custody  of  the  person 
and  property  of  his  said  ward."  Afterwards  appellee  re- 
moved his  ward  from  the  house  of  appellants  and  placed  her 
with  her  brother.  On  the  evening  of  July  14th  appellee  and 
his  ward  attended  church,  and,  at  the  close  of  the  services, 
after  a  conversation  between  the  ward  and  appellants,  she 
went  with  them  to  their  home.  Appellants  claim  that  this 
was  with  appellee's  consent,  while  he  claims  that  it  was 
without  his  consent  and  against  his  will.  About  two  days 
afterwards,  appellee,  by  his  agent,  at  the  home  of  appel- 
lants, demanded  of  them  the  possession  of  his  ward.  After- 
wards, on  July  26,  1901,  appellee  commenced  this  proceed- 
ing. It  would  unnecessarily  extend  this  opinion  to  set  out 
the  evidence  given  as  to  what  occurred  at  the  church  on 
the  night  of  July  14th,  and  at  the  home  of  appellants  after- 
wards, when  the  demand  was  made  for  the  possession  of 
said  ward. 

We  have  carefully  read  and  considered  all  the  evidence 
in  the  cause,  and,  while  there  is  some  conflict,  we  are  satis- 
fied that  appellants,  by  their  solicitation,  counsel,  and  ad- 
vice, as  well  as  by  their  actions,  intentionally  induced  and 
influenced  said  ward  to  leave  her  said  guardian,  and  go  with 
them  to  their  home  and  remain  there,  and  that  if  appellants 
had  not  attempted  in  any  way  to  influence  said  ward  that 
she  would  have  remained  with  her  guardian. 
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It  is  true  that  the  wishes  or  desires  of  an  infant  of  dis- 
cretion, in  respect  to  his  or  her  custody,  are  frequently  con- 
sidered by  the  trial  court  in  the  exercise  of  its  discretion, 
in  such  cases;  but,  as  was  said  in  Berkshire  v.  Caley,  157 
Ind.  1 :  "Not  because  such  infant  has  the  legal  right  to  de- 
mand that  his  wishes  be  regarded,  but  because  it  is  proper 
for  the  court  to  be  informed  relative  thereto,  in  order  that 
it  may  be  better  prepared  wisely  to  exercise  its  discretion 
upon  the  question  of  the  custody  of  such  infant.  The  court, 
however,  is  not  to  be  influenced  in  any  degree  by  thje  mere 
whims  of  the  infant,  but  may  have  regard  for  its  feelings, 
attachments,  and  reasonable  preferments,  and  its  probable 
contentment  and  happiness,  incidental  to  its  custody.  Hurd 
on  Habeas  Corpus,  532,  533.'^ 

There  was  evidence  which  fully  justified  the  learned 
judge  in  awarding  the  custody  of  said  ward  to  appellee,  her 
guardian,  and  we  can  not  hold  that  in  making  such  order  the 
discretion  vested  in  him  was  abused. 

Judgment  afltened. 


Lautman  v.  Miller  et  al. 

[No.  19,816.    Filed  April  28,  1902.] 

Ljlndlord  and  Tenaitt. — Holding  Over. — Actum  for  Poasesgion.^ 
Special  IrUerrogatories.'^Tn.  an  action  by  a  landlord  for  possession  of 
premises  held  oyer  by  tenant,  the  jniy  fonnd  in  answer  to  special 
interrogatories:  That  the  tenant  entered  into  possession  without 
consent,  bat  was  afterwards  recognized  as  tenant;  that  he  jiaid 
rent  and  agreed  to  quit  whenever  requested;  that  he  was  notified 
that  after  April  1,  1898,  his  rent  would  be  increased;  that  as  ten- 
ant he  remained  in  possession  through  February  and  March;  and 
that  his  tenancy  expired  March  81st.  Held,  that  these  Bi)ecial 
findings  were  not  inconsistent  with  a  general  verdict  for  plaintiff. 
p.  S84. 

Appeal. — Question  of  Mixed  Law  and  -Pact.— iZmwr.— Whether  an 
answer  to  a  special  interrogatory  was  sustained  by  the  evidence, 
is  a  mixed  question  of  law  and  fact  and  can  not  be  presented  fcr 
review  on  appeal,  under  ^042  Bums  1901.    p,  S86, 

Landlobd  and  TKSA2srs,-'Po89e88ion.-'InBtruction,^Emdence. — ^In  an 
action  against  a  tenant  for  possession,  it  was  not  error  to  refose 
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to  instruct  the  jury  that  plaintiff  mnst  proye  that  defendant  agreed 
to  leave  the  premises  on  a  partioolar  day,  since  evidence  that  he 
lented  for  a  fixed  period  ending  on  that  day  would  be  sufficient. 
p,  S86, 

Landlord  and  Tenant. —flbZcKnflF  Over,  ^  New  Contract, — "Where  a^ 
landlord  wrote  a  tenant  that,  if  he  held  the  premises  his  rent  would ' 
be  $160  per  month,  the  mere  holding  over  without  answering  the 
letter  did  not  create  a  new  rental  contract,    p,  S86, 

Samf. — NoUce  to  Quit, — ^Where  the  time  for  t}ie  expiration  of  a  ten- 
ancy is  fixed,  the  tenant  is  not  entitled  to  notice  to  quit.  The 
contract  itself  is  sufficient  notice,    p,  S87, 

Trial. — Interrogatories  to  Jury, — ^In  an  action  against  a  tenant  for 
possession,  the  court  submitted  the  following  interrogatories  to 
the  jury:  "If  defendant's  tenancy  did  not  expire  at  the  end  of 
Mareh,  1888,  when  did  it  expire  by  his  agreement  with  the  plain- 
tiffs?" "If  you  answer  the  previous  question  'yes,'  when  and 
how  did  they  make  such  agreement?" — Held,  that  the  questions 
did  not  ask  for  statements  of  evidence,  but  for  facts,   pp,  387^  888. 

Trl&l. — InterrogcOory. — Conclusion  of  Law. — Harmless  Error, — ^In  an 
action  against  a  tenant  for  possession,  an  interrogatory  submitted 
to  the  jury  and  the  answer  thereto  were  as  follows:  "If  the  de- 
fendant's tenancy  expired  at  the  end  of  March,  1898,  was  it  nec- 
essary to  give  him  any  notice  to  quit  ? ' '  Answer :  *  *  No. ' '  Held^ 
that,  although  the  question  called  for  a  conclusion  of  law,  the 
eiror  was  liarmless.    pp.  S87y  388, 

From  Lake  Superior  Court ;  H.  B.  Tuthilly  Judge. 

Action  by  Mary  E.  Miller  and  another  against  Jonas 
M.  Lautman  for  possession  of  real  estate.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Transferred  from 
the  Appellate  Court,  under  §1837u  Burns  1901.    Affirmed. 

J.  (?.  Ibach  and  B.  F.  Ibctch,  for  appellant. 
P.  Orumpacker^  for  appellees. 

DcwuNO,  J. — This  action  originated  before  a  justice  of 
the  peace,  and  was  brought  by  the  appellees  against  the  ap- 
pellant to  recover  the  possession  of  a  town  lot  and  house  in 
the  city  of  Hammond,  alleged  to  be  wrongfully  held  by  the 
appellant,  with  damages  for  being  kept  out  of  possession. 
An  appeal  from  the  judgment  of  the  justice  was  taken  to 
the  superior  court  of  Lake  county,  and  a  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  for  appellees.  Motions 
for  judgment  in  favor  of  appellant  upon  the  answers  of  the 
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jury  to  particular  questions  of  fact,  and  for  a  new  trial, 
were  overruled.  The  errors  assigned,  and  not  waived  by 
failure  to  discuss  them,  are  the  insuflBciency  of  the  com- 
plaint^ and  the  rulings  of  the  court  upon  the  motions  for 
judgment  on  the  answers  of  the  jury  to  the  interrogatories 
submitted  to  them,  and  for  a  new  trial.  This  appeal  was 
taken  before  the  act  of  1901,  regulating  appeals  to  the  Ap- 
pellate Court,  took  effect. 

The  question  of  the  sufficiency  of  the  complaint  was  not 
raised  by  demurrer,  and  is  presented  in  this  court  for  the 
first  time  by  an  independent  assignment  of  error.  While 
that  pleading  contains  much  surplusage,  its  averments  show 
that  the  appellant  occupied  the  premises  as  the  tenant  of 
the  appellees,  that  his  term  had  expired,  that  he  wrongfully 
held  over,  and  that  the  appellee  had  sustained  some  damage. 

The  answers  of  the  jury  were  to  the  effect  that  the  ap- 
pellant entered  into  the  possession  of  the  premises  described 
in  the  complaint  without  the  consent  of  the  appellee,  Mary 
E.  Miller,  the  owner  thereof;  that  he  was  afterwards  recog- 
nized by  her  as  her  tenant;  that  he  paid  rent  to  her;  that 
about  the  time  he  took  possession  of  the  premises  he  agreed 
to  quit  the  same  whenever  requested ;  that  appellee  notified 
him  that  after  April  1,  1898,  his  rent  would  be  $150  per 
month ;  that  with  the  consent  of  the  appellee,  the  appellant 
remained  in  the  possession  of  the  premises  during  February 
and  March,  1898 ;  and,  that  his  tenancy  expired  March  31, 
1898.  It  was  not  found  that  appellant  accepted  the  propo- 
sition to  retain  the  premises  after  March  31,  1898,  at  a 
rental  of  $150  per  month.  No  fact  in  these  answers  is 
inconsistent  with  the  general  verdict  in  favor  of  the  ap- 
pellees, and  the  court  did  right  in  overruling  appellant's 
motion  for  judgment  in  his  favor. 

The  grounds  of  the  motion  for  a  new  trial  discussed  by 
counsel  for  appellant  are  (1)  that  the  answer  of  the  jury  to 
question  number  one,  asked  by  appellees,  is  not  sustained 
by  sufficient  evidence;  (2)  that  the  court  erred  in  refusing 


NOVEMBER  TERM,  1901— Vol.  158.        385 
Lantman  v.  Miller. 

to  give  instructions  numbered  from  one  to  five  inclusive, 
asked  bj  the  defendant,  and  in  giving  of  its  own  motion 
instructions  numbered  five,  six,  seven,  and  eight;  and  (3) 
that  the  court  erred  in  submitting  interrogatories  numbered 
two,  four,  and  six  to  the  jury  to  be  answered  by  them  in  case 
they  returned  a  general  verdict. 

The  appellant  presented  and  caused  to  be  filed  no  general 
bill  of  exceptions,  but  has  attempted  to  reserve  questions 
of  law  decided  by  the  court  during  the  progress  of  the  cause, 
under  §642  of  the  civil  code,  §642  Bums  1901,  §630  R 
S.  1881  and  Homer  1901.  Whether  the  answer  of  the  jury 
to  question  number  one  was  sustained  by  sufficient  evidence 
is  not  a  question  of  law  which  can  be  reserved  under  §642 
supra,  but  a  mixed  question  of  law  and  fact.  As  it  is  not 
properly  presented  here,  we  cannot  review  it.  In  Honey  v. 
Famsworth,  149  Ind.  453,  it  was  held  by  this  court  that 
''it  was  not  contemplated  by  this  statute  that  questions  de- 
pending upon  the  weight  and  sufficiency  of  the  evidence 
should  be  presented  by  the  practice  therein  provided,  nor 
that  the  mere  application  of  the  law  to  the  facts  in  a  case, 
as  in  special  findings,  should  be  presented  in  the  manner 
here  attempted." 

The  next  two  grounds  of  the  motion  for  a  new  trial  were 
the  giving  by  the  court  of  its  own  motion  instructions  num- 
bered five,  six,  seven,  and  eight,  and  its  refusal  to  give 
instructions  numbered  one,  two,  three,  four,  and  five,  asked 
for  by  appellant 

The  first  instruction  given  informed  the  jury  that  they 
must  determine  from  the  proof  the  nature  and  term  of  the 
tenancy  by  which  the  appellant  held  the  premises  in  dispute. 
The  second  defined  a  tenancy  at  will.  The  sixth  explained 
the  meaning  of  a  tenancy  from  year  to  year,  or  from  one 
period  to  another.  The  seventh  stated  that,  if  the  tenancgr 
was  for  a  fixed  period,  no  notice  to  quit  was  necessary ;  but 
if  the  tenancy  was  from  month  to  month,  or  from  one  period 
Vol.  168—25 
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to  another,  notice  to  quit  was  required.  The  eighth  was  to 
the  same  effect.  These  instructions,  as  far  as  they  went^ 
stated  the  law  correctly,  and  as  it  is  laid  down  in  the  civil 
code  in  the  chapter  on  landlord  and  tenant  §§7088-7118 
Bums  1901,  §§5207-5237  R.  S.  1881  and  Homer  1901. 
The  court  did  not  err  in  giving  them. 

The  first  instruction  asked  for  by  appellant  was  to  the 
effect  that  if,  at  any  time,  the  appellee  recognized  the  ap- 
pellant as  her  tenant,  but  did  not  limit  the  time  of  his 
tenancy,  he  thereupon  became  her  tenant  from  year  to  year. 
This  instruction  was  very  indefinite,  and,  in  view  of  the 
evidence  in  the  case,  was  calculated  to  mislead  the  jury. 
The  circumstances  under  which  the  appellant  took  posses- 
sion of  the  premises,  his  declared  purpose  in  occupying 
them,  or  his  own  statement  of  the  time  he  would  keep  them, 
may  have  rendered  it  unnecessary  for  the  appellees  to  fix  the 
date  of  the  expiration  of  the  tenancy.  So  far  as  this  instruc- 
tion stated  the  law  correctly,  its  subject  was  fully  covered, 
and  the  rule  was  more  accurately  stated  by  the  instructions 
given  by  the  court 

The  second  instroction  asked  for  by  the  appellant  an- 
nounced that  the  appellees  must  prove  by  a  preponderance 
of  the  evidence  that  the  appellant  agreed  to  leave  the  prem- 
ises on  the  31st  day  of  March,  1898.  Proof  that  he  rented 
for  a  fixed  period  ending  March  31,  1898,  would  have  en- 
titled the  appellees  to  a  verdict  in  their  favor,  without  other 
evidence  that  he  agreed  to  leave  on  that  day.  *  The  matter 
of  this  instruction,  also,  was  included  in  the  charge  given 
by  the  court,  in  which  the  law  was  correctly  stated. 

The  third  instruction  asked  for  stated  that  the  agent  of 
the  appellees  wrote  the  appellant  a  letter  saying  that  if  ap- 
pellant held  the  premises  after  March  31,  1898,  the  rent 
would  be  $150  per  month,  and  that  by  merely  holding  over, 
without  answering  the  letter,  or  agreeing  to  its  terms,  a  new 
contract  of  renting  was  created  at  $150  per  month.  This 
is  not  the  law. 
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The  fourth  stated  that,  after  sending  the  letter  referred 
to  in  the  third  instruction,  and  until  the  offer  of  the  appel- 
lees was  accepted  or  rejected  hy  the  apj)ellant,  the  appellees 
could  recover  no  special  damages  occasioned  hy  the  wrong- 
ful occupancy  of  their  properly  by  the  appellant.  The  only 
damages  recoverable  by  the  appellees  were  the  fair  lental 
value  of  the  property,  and  her  ri^t  to  recover  them  was 
neither  suspended  nor  taken  away  by  the  failure  of  the 
appellant  to  say  whether  or  not  he  would  accept  her  offer 
to  rent  to  him  for  a  further  term. 

The  fifth  instruction  asked  by  appellant  advised  the  jury 
that,  if  the  appellant  rented  the  premises  for  one  month 
only,  he  was  entitled  to  one  month's  notice  to  quit  *  This 
was  not  correct.  If  the  time  for  the  expiration  of  his  ten- 
ancy was  fixed,  he  was  not  entitled  to  notice.  His  contract 
afforded  him  sufficient  notice  of  the  time  when  he  was  to 
leave  the  premises.  All  these  instructions  were  properly 
refused. 

Lastly,  the  appellant  complains  of  the  action  of  the  court 
in  submitting  to  the  jury,  to  be  answered  by  them,  questions 
of  fact  numbered  two,  four,  and  six,  at  the  request  of  the 
appellees.  The  objections  taken  to  them  are  thus  stated  in 
appellant's  brief:  "Interrogatories  two,  four,  and  six,  asked 
by  plaintiff,  should  not  have  been  submitted,  because  these 
ask  for  statement  of  evidence,  and  number  six  asks  what  the 
law  is."  The  interrogatories  objected  to,  together  with  inter- 
•Togatory  number  three  and  the  answers  to  them,  "were  as  fol- 
lows: "2.  If  Lautman's  tenancy  did  not  expire  at  the  end  of 
March,  1898,  when  did  it  expire  by  his  agreement  with  the 
plaintiffs?  Ans.  It  did  expire  March  31,  1898.  3.  Did 
the  plaintiffs.  Miller  and  Miller,  or  either  of  them,  agree 
with  the  defendant,  Lautman,  to  let  him  have  the  prem- 
ises longer  than  the  end  of  March  ?  Ans.  No.  4.  If  you 
answer  the  last  question  *yes*,  when  and  how  did  they  make 
such  agreement?  Ans.  We  did  not  answer  the  above 
^es'.'*    "6.  If  the  defendant's  tenancy  expired  at  the  end  of 
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March,  1898,  was  it  necessary  to  give  him  any  notice  to 
quit  ?  Ans.  No."  Questions  two  and  four  did  not  ask  for 
statements  of  evidence,  but  for  material  facts.  Question 
nxmibered  six  did,  indeed,  ask  for  a  conclusion  of  law,  but 
the  question  and  answer  were  harmless.  The  appellees  de- 
rived no  benefit  from  them,  and  the  appellant  was  not  prej- 
udiced. None  of  the  grounds  for  a  new  trial  was  suflSoi- 
ent  to  overthrow  the  verdict,  and  the  motion  was  properly 
overruled. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


1158     3881  Wine  v.  Woods,  Administrator. 

|170         269( 

[No.  19,688.    FUed  AprU  25,  1902.  ] 

Dbbdb. — Breach  of  Covenant, — Burden  of  Proof, — ^In  an  action  for  a 
Ixreach  of  covenant  of  seisin  on  the  ground  that  at  the  time  the 
deed  was  executed  to  plaintiff  the  title  to  the  land  was  either  in 
the  county  by  virtue  of  two  tax  deeds,  or  in  the  state  by  Tirtoe 
of  a  deed  executed  by  the  county,  the  burden  of  proof  rested  upcsi 
plaintiff  to  show  that  the  grantor  had  no  title  to  the  real  estate 
at  the  time  of  the  attempted  oonyeyanoe.    pp,  S89,  S90, 

Samb. — Breach  of  Covenant. — Inoalid  Tax  Deed. — ^In  an  action  for  breach 
of  covenant  on  the  ground  that  the  title  to  the  land  was  not  in 
grantor  at  the  time  of  the  execution  of  the  deed,  but  that  it  bad 
been  sold  and  conveyed  for  taxes,  evidence  that  the  tax  deeds  were 
void  under  the  decisions  of  the  supreme  court  of  the  state  in  whidi 
the  land  was  situated  justified  the  court  in  directing  a  verdict  for 
defendant,    pp.  S9d,  S91. 

Law  of  Oasb.— Potn^  Decided.— Onlj  points  decided  on  the  fbnner 
appeal  become  the  law  of  the  case.    pp.  $91,  S9i. 

From  Sosciasko  Circuit  Goort ;  H.  B,  Shivdyj  Special 
Judge. 

Suit  by  Jacob  Wine  against  Thomas  Woods,  adminis- 
trator of  the  estate  of  Daniel  Shoup,  deceased,  for  breach 
of  covenants  of  warranty  in  a  deed  executed  by  decedent 
to  plaintiff  to  certain  lands  in  Wisconsin.    From  a  judg- 
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ment  for  defendant,  plaintiff  appeals.    Transferred  from 
the  Appellate  Conrt,  under  §1837n  Boms  1901.   Affirmed. 

L.  W.  Royse,  B.  ShanCj  A.  G.  Wood,  F.  E.  Bowser,  T. 
B.  Marshall,  W.  F.  McNagny  and  P.  H.  Clugston,  for  ap- 
pellant. 

Monks,  J. — ^In  1868,  Daniel  Shonp  and  wife  executed  to 
appellant  a  warranty  deed  for  160  acres  of  real  estate  in 
Marathon  county,  Wisconsin.  The  grantors  and  grantee  re^ 
sided  in  this  State  when  the  deed  was  executed.  In  1880, 
appellant  brought  this  action  agtinst  Shoup  to  recover  dam- 
ages for  a  breach  of  the  covenant  of  seisin.  Shoup  died 
after  the  commencement  of  the  action,  and  appellee  was  sub- 
stituted as  defendant  A  trial  of  said  cause  was  had,  and 
judgment  rendered  in  favor  of  the. defendant,  the  appellee, 
which  was  reversed  on  appeal.  Wine  v.  Woods,  109  Ind. 
291.  Afterwards,  at  the  December  term,  1899,  of  the  court 
below,  the  case  was  again  tried,  and  by  direction  of  the  court 
a  verdict  returned  for  appellee,  and,  over  a  motion  for  a  new 
trial,  judgment  rendered  thereon  against  appellant.  The 
only  error  properly  assigned  calls  in  question  the  action  of 
the  court  in  overruling  appellant^s  motion  for  a  new  trial. 
The  deed  sued  upon  was  executed  January  24,  1868.  The 
land  included  in  the  deed  had  been  offered  for  sale  for  de- 
linquent taxes  in  1860  for  the  taxes  of  1859,  and  bid  in  by 
the  county  of  Marathon,  state  of  Wisconsin ;  and  on  May  7, 
1864r,  two  tax  deeds  describing  said  lands  were  executed  to 
said  county.  In  1867,  the  legislature  of  that  state  passed 
an  act  authorizing  said  county  to  convey  the  lands  held  by  it 
on  tax  deeds  to  the  state.  Under  this  statute  the  county, 
in  June,  1867,  executed  a  deed  to  the  state,  which  included 
the  lands  in  controversy. 

The  contention  of  appellant  is  that  at  the  time  the 
deed  was  executed  to  him  in  1868  the  title  to  the  land  was 
either  in  Marathon  county,  by  virtue  of  the  two  tax  deeds 
executed  May  7,  1864,  for  the  land  in  controversy,  or  in 
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the  state  of  Wisconsin  by  virtue  of  a  deed  executed  to  it  by 
the  county  of  Marathon,  in  June,  1867.  The  burden  of 
proof  rested  upon  appellant  to  show  that  Daniel  Shoup 
had  no  title  to  said  real  estate  in  1868,  when  he  conveyed 
the  same  to  appellant.  Hamilton  v.  Shoaff,  99  Ind.  63,  67, 
68 ;  Ingalls  v.  Eaton,  25  Mich.  32 ;  Peck  v.  Houghtaling,  35 
Mich.  127;  Woolley  v.  Newcombe,  87  K  Y.  605,  608. 

On  the  first  appeal  in  this  case  (Wine  v.  Woods,  109 
Ind.  291)  this  court  said :  "A  prima  facie  case  is  made  by 
the  plaintiff,  in  such  an  action  as  this,  when  the  deed  is 
introduced,  and  evidence  if  given  showing  that  the  grantor 
had  no  title  to  the  land  which  he  assumed  to  ccmvey.*'  The 
determination  of  this  appeal  depends  upon  the  validity  of 
said  three  deeds.  If  they  were  void,  the  court  properly  di- 
rected a  verdict  for  appellee. 

When  the  two  tax  deeds  for  the  land  in  controversy  wctc 
executed  in  1864,  the  statute  of  Wisconsin  (Sec.  50,  Ch.  22, 
Acts  1859)  required  that  the  county  and  state  be  named 
therein  as  grantors.  In  each  of  the  two  tax  deeds  men- 
tioned, the  only  grantor  named  was  Marathon  county,  the 
name  of  the  state  of  Wisconsin  as  a  grantor  being  omitted. 
Tax  deeds  from  Marathon  county,  in  the  same  form  as  those 
in  controversy  here,  were  held  void  by  the  supreme  court  of 
Wisconsin,  in  Easley  v.  Whipple,  57  Wis.  485,  14  N.  W. 
904,  (decided  in  1883)  and  in  Haseltine  v.  Hewitt,  61  Wis. 
121,  20  N.  W.  676  (decided  in  1884).  In  Easley  v.  Whip- 
ple, supra,  the  court  said :  "The  county  alone  was  named  as 
grantor  in  the  deed.  The  land  was  then,  and  always  has 
been,  wild,  unoccupied  and  uncultivated.  The  tax  deed  was 
clearly  void  on  account  of  the  omission  of  the  name  of  the 
state  as  grantor.  Section  50,  Ch.  22,  Laws  1859;  Wood- 
man V.  Clapp,  21  Wis.  355^;  Wilson  v.  Henry,  40  Wis.  594. 
The  deed  being  void  upon  its  face,  did  not  operate  to  change 
the  constructive  possession  which  remained  in  the  original 
owner.  Nor  was  it  sufficient  color  of  title  to  support  the 
three  years'  statute  of  limitations  in  favor  of  the  grantor 
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named  therein.  Lain  v.  Shepardson,  18  Wis.  59."  The 
court  in  the  same  case  held  that  the  act  of  1867,  Ch.  22, 
which  is  relied  upon  as  giving  validity  to  said  deeds,  did 
not  make  said  void  tax  deeds  valid.  The  evidence  shows 
that  the  land  in  controversy  in  this  case  was  ^  Vild,  unculti- 
vated, and  unfenced.  There  was  neither  road  nor  path 
leading  to  it,  except  the  government  survey."  It  is  evident, 
therefore,  that  appellant  wholly  failed  to  show  that  Daniel 
Shoup  had  no  title  to  said  real  estate  when  he  conveyed  the 
same  to  appellant  in  1868. 

Appellant  insists  that  on  the  former  appeal  this  court 
held  "that  said  tax  deeds  were,  under  the  laws  of  Wisconsin, 
presumptive  evidence  of  an  absolute  title^  in  fee  simple  in 
the  grantees  therein  named,  and  of  the  regularity  of  all 
prior  proceedings  in  respect  to  the  taxation  and  sale  of  said 
lands.  The  decision  became  the  law  of  the  case  and  should 
not  have  been  disregarded  by  the  trial  court."  Only  points 
decided  become  the  law  of  the  case.  This  court  said,  in 
Davis  V.  Erug,  95  Ind.  1,  9 :  "But  we  can  not  agree  to 
the  claim  of  appellee's  counsel,  that  'the  law  of  the  case' 
precludes  us  from  considering  and  deciding  now,  on  the  sec- 
ond appeal  of  this  cause,  any  questions  which  might  have 
been,  but  were  not,  considered  and  decided  as  the  case  was 
presented  on  the  first  appeal."  This  case  was  approved  on 
this  point  in  Elliott  v.  Cale,  113  Ind.  383,  406 ;  Fargerson 
V.  Smith,  104  Ind.  246,  247. 

It  was  decided  in  Binard  v.  West,  92  Ind.  359,  366,  that 
the  holding  of  a  complaint  bad  on  appeal  for  specified  de- 
fects did  not  bar  holding  it  bad  on  a  second  appeal  for  other 
defects. 

The  only  point  decided  on  the  former  appeal  (Wine  v. 
Woods,  109  Ind.  291)  was  that  the  tax  deeds  in  controversy 
were  executed  by  the  proper  officer.  On  page  293,  the  court 
said:  ^Tt  is  said  by  the  appellee's  counsel,  that  the  tax 
deeds  offered  in  evidence  by  the  appellant  were  properly 
excluded,  for  the  reason  that  the  statute  of  Wisconsin  re- 
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quires  that  tax  deeds  shall  be  executed  by  the  comity  clerk, 
and  those  offered  in  evidence  purport  to  have  been  executed 
by  the  clerk  of  the  board  of  supervisors."  The  court  de- 
cided this  point  against  appellee.  It  then  said  that  the  stat- 
ute of  Wisconsin  provided  that  a  tax  deed  "duly  witnessed 
and  acknowledged  shall  be  presumptive  evidence  of  the 
regularity  of  all  the  proceedings,  from  the  valuation  of  the 
land  by  the  assessor  up  to  and  including  the  execution  of 
the  deed,"  and  that  "the  production  of  the  deed,  substan- 
tially in  the  form  prescribed  by  law,  shall  be  presumptive 
evidence  of  an  absolute  title  in  fee  simple  in  the  grantee." 

It  will  be  seen  that  the  sole  point  made  on  the  first  appeal 
by  counsel  for  appellee  was  that  the  tax  deeds  were  not  exe- 
cuted by  the  county  clerk.  The  point  that  the  deed  omitted 
the  name  of  the  state  of  Wisconsin  as  a  grantor,  and  was 
void  for  that  reason,  was  not  made  nor  decided  by  this  court 
on  the  former  appeal. 

It  follows  that  the  court  did  not  err  in  directing  a  verdict 
for  appellee.  Moreover,  if  said  tax  deeds  were  not  void  foi 
the  reasons  stated,  there  was  evidence  given  at  the  trial 
which  clearly  proved  that  the  same  were  invalid  under  the 
law  as  declared  in  the  following  cases:  Treat  v.  Lawrence, 
42  Wis.  330 ;  Curtis  v.  Board,  etc.,  22  Wis.  167, 169 ;  EUes 
V.  Cote,  75  Wis.  91 ;  Hehard  v.  Ashland  County,  55  Wis. 
145,  148,  12  N.  W.  437;  /arvis  v.  SiUiman,  21  Wis.  607; 
Iverslie  v.  Spaulding,  32  Wis.  394;  Hilgers  v.  Quinney,  51 
Wis.  62,  8  N.  W.  17.  See,  also,  MaHin  v.  Barbour,  140  U. 
S.  634,  644,  11  Sup.  Ct.  944,  35  L.  Ed.  546. 

Judgment  affirmed. 

Gillett,  7.,  took  no  part  in  the  decision  of  this  causa. 
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Vebnon  InsubancEi  etc.,  Company  v.  Maitlen. 

[No.  19»808.    FUed  April  25,  1902.] 

Insubanob.  '-Arbitraiion.'-CondUion  Precedent  —An  insnxaaoe  policy 
aa  a  condition  precedent  to  an  action  thereon  proYided  for  the 
arbitration  of  the  amount  of  the  loss  by  appraisers,  assisted, 
if  necessary,  by  an  umpire.  The  complaint  in  an  action  on  the 
polipy  alleged  that  a  demand  was  made  by  the  company  for  the 
appointment  of  appraisers,  and  that  each  party  selected  an  ap- 
praiser. Failing  to  agree,  the  two  appraisers  made  an  effort  to 
select  an  umpire.  Sereral  were  proposed  by  each  appraiser,  but 
none  was  acceptable  to  both.  Held,  that  the  complaint  does  not 
show  a  waiyer  of  or  compliance  with  the  condition  respecting 
arbitration,  and  that  such  condition  still  stands  aa  the  binding 
agreement  of  the  parties. 

Prom  Adams  Circuit  Court ;  JD.  JD.  Seller ,  Judge. 

Action  by  Richard  B.  Maitlen  against  the  Vernon  In- 
Burance  and  Trust  Company  on  an  insuraixce  policy. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court,  under  §1887a  Burna  1901. 
Beversed. 

G.  A.  Deiteh  and  C.  J*.  ImtZy  for  appellant. 
F.  H.  Snydevy  for  appellee. 

DowuNG, .  J. — This  action  was  commenced  in  the  Jay 
Circuit  Court^  the  venue  being  changed  afterwards  to 
Adams  county.  The  suit  waa  upon  a  policy  of  fire  insur- 
ance, which  contained,  among  others,  the  following  condi- 
tions :  "This  company  shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs,  and  the  loss  or  damage  shall  be  ascer- 
tained or  estimated  according  to  such  actual  cash  value^ 
with  proper  deduction  for  depreciation,  however  caused, 
and  shall,  in  no  event,  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  material  of  like 
kind  and  quality.    Said  ascertainment  or  estimate  shall  be 
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made  by  the  insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided,  and,  the 
amount  of  loss  or  damage  having  thus  been  determined,  the 
sum  for  which  this  company  is  liable  pursuant  to  this  pol- 
icy, shall  be  payable  sixty  days  after  due  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  loss  have  been  re- 
ceived by  this  company  in  accordance  with  the  terms  of  this 
policy.  *  *  *  And  the  loss  shall  not  become  payable 
until  sixty  days  after  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  required  have  been 
received  by  this  company,  including  an  award  by  apprais- 
ers when  an  appraisal  has  been  required.  In  the  event  of 
disagreement  as  to  the  amount  of  loss,  the  same  shall,  as 
above  provided,  be  ascertained  by  two  competent  and  disin- 
terested appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire.  The  appraisers,  together, 
shall  then  estimate  and  appraise  the  loss,  stating,  separately, 
sound  value  and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire,  and  the  award  in  writing  of 
any  two  shall  determine  the  amoimt  of  such  loss.  The  par- 
ties thereto  shall  pay  the  appraisers  respectively  selected  by 
them,  and  shall  bear  equally  the  expense  of  the  appraisal 
and  umpire." 

It  is  admitted  by  the  appellee  that  the  provisions  of  the 
policy  respecting  arbitration  of  the  amount  of  the  loss  are 
conditions  precedent^  and  no  question  is  made  as  to  their 
validity ;  but  it  is  contended  that  there  was  a  waiver  of  these 
conditions  by  the  company,  and  the  facts  supposed  to  con- 
stitute such  waiver  are  stated  in  the  complaint,  substantially 
as  follows:  It  is  alleged  that  the  parties  differed  touching 
the  amount  of  the  loss,  ,and  that  the  company  demanded  an 
arbitration  to  determine  the  sum  for  which  it  was  liable; 
tliat  the  appellee  then  selected  one  Joseph  Zehner,  of  Dun- 
kirk, Indiana,  and  that  the  company  selected  A.  N.-Hadley 
of  Indianapolis,  Indiana;  that  these  appraisers  inspected 
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the  property,  but  were  unable  to  agree  upon  the  amount  of 
the  loss,  and  failed  to  determine  the  same ;  that  Hadley  pro- 
posed the  names  of  J.  W.  Hensly,  of  Indianapolis,  Indiana, 

Teeter,  of  Hagerstown,  Indiana,  and Cro- 

zier,  and Ball,  of  Muncie,  Indiana,  together  with 

the  names  of  various  other  persons,  unknown  to  appellee, 
for  the  position  of  umpire ;  that  all  these  persons  /resided 
at  great  distances  from  Dunkirk,  Indiana,  near  which  place 
the  property  insured  was  situated,  and  were  imknown  to 
said  Zehner,  and  to  the  appellee,  and  for  these  reasons  were 
rejected  by  said  Zehner;  that  said  Zehner  then  proposed 
the  names  of  James  Ashcraft  and  William  Teague,  of  Dun- 
kirk, Indiana,  and Eunyon,  of  Eedkey,  Indiana, 

who  resided  near  to  or  in  the  locality  where  the  property 
insured  was  situated,  and  were  acquainted  with  the  value 
of  such  property  in  that  neighborhood.;  that  Hadley,  un- 
justly and  unreasonably,  refused  to  agree  to  the  appoint- 
ment of  any  one  of  the  persons  so  named  by  Zehner,  and 
insisted  on  the  appointment  of  Hensly,  or  some  person  liv- 
ing outside  of  Jay  county,  and  remote  from  the  lokjality  of 
the  property  insured ;  that  said  appraisers  separated  with- 
out agreeing  on  said  loss,  and  without  agreeing  on  an  .um- 
pire; that  said  Hadley  and  the  company  still  insist  on  the 
selection  of  Hensly,  and  no  other  person  as  such  umpire, 
and  that  said  company  refused  to  adjust  said  loss,  or  pay 
the  same.  The  complaint  contains,  also,  a  general  averment 
that  the  appellee  has  performed  all  the  conditions  of  the 
said  policy  on  his  part  to  be  performed. 

A  demurrer  to  the  complaint  was  overruled,  and  the  ap- 
pellant answered  in  two  paragraphs,  the  first  being  a  gen- 
eral denial,  and  the  second  stating  a  defense  founded  upon 
a  clause  of  the  policy  providing  for  an  apportionment  of 
the  loss  among  the  several  insurers,  where  the  property  was 
insured  by  more  than  one  company.  To  the  second  para- 
graph of  answer,  a  reply  in  denial  was  filed.  The  case  was 
tried  by  a  jury,  who  returned  a  verdict  assessing  the  dam- 
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ages  of  the  appellee  at  $590.  Appellant  moved,  unsuccess- 
fully, for  a  new  trial,  and  judgment  was  rendered  on  the 
verdict.  Errors  are  assigned  upon  the  rulings  on  the  de- 
murrer to  the  complaint,  and  on  the  motion  for  a  new  triaL 

The  only  question  upon  the  complaint  is  whether  its 
averments  show  a  waiver  by  the  appellant  of  the  condition 
respecting  arbitration  of  the  amount  of  the  loss.  It  appears 
that  a  demand  was  made  by  the  appellant  for  the  appoint- 
ment of  appraisers  of  the  loss,  and  that  each  party  selected 
an  appraiser.  Failing  to  agree,  the  two  appraisers  made  an 
effort  to  select  an  umpire.  Several  persons  were  proposed 
by  each  appraiser,  but  none  was  acceptable  to  botL  The 
appraiser  chosen  by  appellee  insisted  that  the  umpire  should 
be  a  resident  of  Dunkirk,  near  whidi  the  property  insured 
was  situated,  or  of  the  immediate  vicinity  of  that  town ;  the 
other  appraiser  demanded  that  the  imipire  should  be  taken 
from  Indianapolis,  or  some  point  not  in  the  immediate 
neighborhood  of  Dunkirk.  The  appraisers  seem  to  have 
been  equally  honest,  and  equally  unreasonable  in  their  views 
concerning  the  proper  qualifications  of  an  umpire.  Those 
views  proved  to  be  irreconcilable.  It  cannot  be  said  that 
one  of  the  parties,  more  than  the  other,  was  responsible  for 
the  failure  to  agree  upon  an  umpire.  We  cannot  attribute 
bad  faith  or  perversity  to  either.  We  must  ascribe  their 
failure  to  agree,  rather,  to  the  peculiarities  of  the  two  ap- 
praisers. Other  appraisers,  if  chosen,  may  easily  decide  the 
amount  of  the  loss,  or,  in  case  of  a  difference  of  opinion  on 
this  point,  may  promptly  select  an  umpira 

The  condition  of  the  policy  providing  for  an  estimate  of 
the  amount  of  the  loss  by  appraisers,  assisted,  if  necessary, 
by  an  umpire,  still  stands  as  the  binding  agreement  of  the 
parties,  and  it  has  neither  been  complied  with  nor  waived. 
Upon  the  final  disagreement  of  the  appraisers  Zehner  and 
Hadley,  the  parties  should  have  selected  other  appraisers, 
and  such  appraisers,  in  case  they  disagreed  touching  the 
amount  of  the  Ices,  should  have  chosen  an  umpire. 
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The  question  raised  by  the  demurrer  to  the  complaint 
has  very  recently  been  determined  by  the  supreme  court  of 
Iowa,  the  supreme  court  of  Ohio,  and  the  court  of  appeals 
of  New  York,  and  the  exhaustive  opinions  in  these  cases 
leaves  nothing  more  to  be  said  upon  the  point  decided. 

In  Westenhaver  v.  German-America/n  Ins.  Co.  (Iowa), 
84  N.  W.  717,  the  supreme  court  of  Iowa  said:  "It  ap- 
-pesiTs  from  the  evidence  that  an  adjuster  representing  the 
defendant  and  another  company  called  on  the  plaintiffs  just 
after  the  fire  and  attempted  to  adjust  the  loss.  Failing  in 
this,  he  served  notice  on  the  plaintiffs  to  put  the  stock  in 
order,  separate  the  damaged  from  undamaged,  and  make 
complete  inventory  of  the  same,  in  accord  with  the  terms  of 
the  policy,  and  that  submission  of  the  amoimt  of  loss  to  ap- 
praisers was  required.  Plaintiffs  were  also  informed  by 
this  notice  that  defendant  would  at  once  select  an  arbitrator, 
and  they  were  requested  to  name  a  time  when,  and  place 
where,  the  appraisers  so  appointed  could  meet  the  one 
selected  by  plaintiffs.  Complying  with  the  statement,  de- 
fendant selected  one  Larson,  a  merchant  of  wide  experience, 
living  at  Crystal  Lake,  Minn.,  about  30  miles  distant  from 
Buffalo  Center  [where  the  fire  occurred].  Plaintiffs  se- 
lected one  Hubbard,  a  livery  stable  keeper  in  the  town  of 
Buffalo  Center,  who  was  the  father  of  plaintiff's  cashier. 
Shortly  after  the  service  of  the  notice,  these  appraisers  met 
at  Buffalo  Center  and  attempted  to  choose  an  umpire. 
*  *  *  They  each  submitted  a  list  of  names  to  the  other 
from  which  to  select  an  umpire.  The  appraiser  appointed 
by  the  defendant  [insurance  company]  presented  a  list  of 
twenly-two  names  of  merchants  and  business  men  living  in 
Forest  City,  Britt,  Wesley,  Gamer,  Clear  Lake,  Mason 
Cily,  B'^'le  Plaine,  Marshalltown,  Des  Moines,  Correction- 
ville,  Sioux  Rapids,  Ida  Grove,  and  Buffalo  Center,  Iowa, 
and  Minneapolis,  and  Blue  Earth,  Minn.  So  far  as  shown, 
they  were  all  men  of  excellent  character.  The  arbitrator 
selected  by  plaintiffs  objected  to  those  who  lived  in  the  im- 
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mediate  vicinity  of  Buffalo  Center,  because  competitors  of 
plaintiff,  and  to  those  who  lived  more  distant,  as  at  Mar- 
shalltown  and  Des  Moines,  as  too  distant  Another  was 
rejected  because  he  was  a  banker.  There  was  no  showing 
that  Larson  was  actuated  by  any  other  motive  than  to  secure 
an  impartial  umpire  in  presenting  his  list  Hubbard  pre- 
sented a  list  of  twelve  names  of  merchants  and  business 
men  residing  at  Clear  Lake,  Belmond,  Buffalo  Center,  Gar- 
ner, and  Algona,  Iowa,  and  Winona  and  Blue  Earth,  Minn., 
and  Colimibus,  Prescott,  and  Delavan,  Wis.,  and  Rockford, 
111.  One  of  them  was  an  old  partner  of  Hubbard,  and  an- 
other a  partner  of  this  partner,  and  one  or  both  had  had 
losses  from  fire,  and  difficulties  with  insurance  companies. 
Another  was  an  old  time  friend  of  Hubbard,  and  the  land- 
lord of  the  hotel  where  the  plaintiffs  and  many  of  their  em- 
ployes boarded.  Another  had  had  difficulty  in  adjusting  an 
insurance  loss,  and  some  were  non-residents  of  the  state,  and 
were  unknown  to  either  of  the  appraisers.  Many  of  the 
names  were  suggested  by  plaintiffs  or  their  employes.  It 
also  appeared  that  Hubbard  constantly  counseled  with  and 
was  largely  directed  by  plaintiffs  in  his  attempt  to  secure 
an  umpire.  These  facts  are  mentioned,  not  for  the  purpose 
of  showing  fraud  or  bad  faith,  but  as  evincing  a  purpose  on 
the  part  of  the  plaintiffs  to  derive  every  advantage  possible 
in  the  arbitration.  There  is,  as  we  have  said,  no  evidence 
that  Larson  was  acting  on  the  immediate  suggestion  of  the 
defendant  [insurance  company]  or  its  agents ;  and,  so  far 
as  he  was  actuated  by  no  other  motive  than  to  secure  a  fair 
and  unprejudiced  umpire,  even  if  he  did  not  show  the  best 
of  judgment,  the  defendant  is  not  to  be  held  responsible  for 
his  mistakes.  There  is  little  doubt  that  the  appraisers  at- 
tempted to  agree,  and  the  trial  court,  no  doubt,  found  that 
they  would  have  agreed  on  some  of  the  names  presented  by 
Larson,  had  not  plaintiffs  objected  thereto.  We  are  con- 
tent to  hold  that  this  is  as  much  as  can  be  claimed  from  the 
evidence, — that  after  an  honest  and  earnest  attempt  the 
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arbitrators  failed  to  agree^  and  that  defendant  [insurance 
company]  was  in  no  manner  responsible  for  their  disagree- 
ment. What,  then,  is  the  law  applicable  to  such  a  state  of 
facts  ?  *  *  *  There  is  no  evidence  from  which  a  jury 
would  be  warranted  in  finding  that  the  arbitration  failed  be- 
cause of  the  perverse  conduct  or  want  of  good  faith  of  the 
defendant  or  its  adjuster.  Plaintiffs  and  their  appraiser 
were  as  much  at  fault  as,  if  not  more  than,  the  defendant; 
*  *  *  Ascertainment  of  the  amount  of  loss  by  appraise- 
ment was  a  condition  precedent  to  a  right  of  action,  and,  if 
the  appraisers  selected  failed  to  agree  on  a  third,  this  does 
not  in  itself  justify  a  suit  for  the  amount  of  the  loss.  Im 
the  absence  of  bad  faith  or  acts  intended  to  defeat  arbitra/- 
tion  on  the  part  of  the  insurer,  the  plaintiff  must  propose 
the  selection  of  other  arbitrators,  to  the  end  that  an  award 
may  be  agreed  upon,  and  the  basis  for  action  determined. 
Davenport  v.  Long  Island  Ins.  Co.,  10  Daly  535 ;  Altman 
V.  Altmanj  5  Daly  436;  Caledonian  Ins.  Co.  v.  Traub,  83 
Md.  524,  35  Atl.  13;  Carroll  v.  Girard  Ins.  Co.,  72  Cal. 
297,  13  Pac.  863 ;  Levine  v.  Lancashire  Ins.  Co.,  66  Minn. 
138,  68  N.  W.  855.  Following  this  rule,  it  was  plaintiffs' 
duly,  when  the  appraisers  first  selected  failed  to  agree, 
through  no  fault  of  either  of  the  parties,  to  select  a  new  ap- 
praiser, in  order  that  the  amount  of  their  recovery  should 
be  fixed.  They  could  not  arbitrarily  proceed  to  set  aside  the 
agreement  for  arbitration  and  sue  for  thi^  amount  of  loss ; 
for  the  defendant  agreed  to  pay  the  amount  found  due  by 
the  appraisers,  and,  in  the  absence  of  fraud,  bad  faith,  or 
culpable  n^lect,  or  other  conduct  amounting  to  a  refusal 
to  proceed  with  arbitration,  the  defendant  hiad  the  right  to 
stand  on  its  contract  rights.^' 

In  Silver  v.  Western  Assuramjce  Co.,  164  N.  T.  381,  58 
N.  E.  284,  the  court  of  appeals  of  New  York  said:  "The 
contention  of  the  plaintiff  in  this  case  is  that  tiie  evidence  is 
of  such  a  character  as  to  support  a  finding  by  the  jury  that 
the  defendant  was  acting  in  bad  faith,  with  the  purpose  of 
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defeating  the  real  object  of  the  clause;  that,  therefore,  the 
plaintiff  is  absolved  from  compliance  with  it,  and  hence  that 
the  refusal  to  dismiss  the  complaint  was  not  error.  The 
arbitration  agreement  was  signed  by  both  parties,  and  by  it 
Jacob  Jacobson  was  appointed  appraiser  on  the  nomination 
of  the  plaintiff,  and  Adolph  Friedman,  on  behalf  of  the  de- 
fendant, the  agreement  bearing  date  December  14,  1895. 
From  that  date  until  the  28th  day  of  January  following, 
at  which  time  this  action  was  commenced,  it  does  not  appear 
that  the  plaintiff,  his  appraiser  or  his  attorney,  took  any 
action  whatever  looking  to  the  making  of  the  appraisement 
for  which  the  agreement  undertook  to  provide.  The  de- 
fendant's appraiser  and  attorney  seemed  to  have  taken  all 
the  steps  that  were  taken  towards  bringing  about  an  ap- 
praisement. On  January  6th,  Adolph  Friedman,  defend- 
ant's appraiser,  addressed  to  the  plaintiff  at  the  place  where 
the  fire  occurred  a  registered  letter,  but  it  was  returned, 
having  stamped  across  the  face  of  it  in  red  ink,  TRetumed 
to  sender.  Cannot  be  found  by  N.  Y.  P.  O.  Jan.  9,  1896.' 
It  also  bore  in  writing  the  words,  TRemoved.  No  address. 
W.  R.  164.'  *  *  *  No  evidence  has  been  given  tend- 
ing to  show  that  the  defendant  was  not  acting  in  good  faith 
when  it  executed  the  agreement  for  appraisement.  There- 
was  a  delay  of  some  days,  covering  in  part  the  Christmas 
holidays,  after  the  agreement  was  executed,  before  defend- 
ant's appraiser  undertook  to  get  in  communication  with  the 
plaintiff's  appraiser,  but  it  does  not  appear  that  this  delay 
was  prompted  by,  or  known  to  the  defendant  On  the  other 
hand,  there  was  still  greater  delay  on  the  part  of  the  plain- 
tiff's appraiser,  upon  whom  rested  precisely  the  same  meas- 
ure of  obligation  to  proceed  promptly  with  the  appraisement 
as  devolved  upon  the  defendant's  appraiser.  Not  only  did 
the  plaintiff's  appraiser  omit,  then  or  later,  to  perform  the 
duties  of  an  appraiser,  but  the  plaintiff  also  seems  to  have 
omitted  suggesting  to  his  appraiser,  to  the  defendant,  or  its 
appraiser,  ib«tt  expedition  was  desired  for  any  reason.    It 
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is  the  ^duly  of  each  party  to  act  in  good  faith  to  accomplish 
the  appraisement',  *  *  *  it  is  just  as  much  the  duty 
of  one  party  as  of  the  other,  and,  hence,  it  is  difficult  to  dis- 
cover the  logic  of  the  contention  that  the  assured  and  his 
appraiser  could  sit  still  from  the  time  of  making  of  the 
agreement  until  the  commencement  of  the  action,  and  then 
deprive  the  other  party,  whose  appraiser  and  attorney  did 
take  some  action  towards  carrying  out  the  agreement,  of 
the  benefit  of  the  agreement  on  the  ground  that  its  object 
had  not  been  made  effective  by  an  appraisement  We  think 
there  was  no  evidence  upon  which  the  jury  could  base  a 
finding  that  the  plaintiff  should  be  absolved  from  compli- 
ance with  the  agreement  to  appraise  because  the  defendant 
in  bad  faith  sought  to  defeat  the  real  object  of  the  provision 
in  the  policy  providing  for  an  appraisement  of  damages." 

In  Phenix  Ins.  Co.  v.  Camdhan,  63  Ohio  St  258  (six 
cases),  58  'N.  E.  805,  the  supreme  court  of  Ohio  held  that 
the  right  to  demand  an  appraisal  was  a  distinct  contractual 
right,  and  that  the  motive  which  prompted  either  party  to 
the  policy  to  assert  that  right  was  not  a  matter  of  inquiry 
for  the  court  or  jury. 

Again  it  is  said,  in  Uhrig  v.  Williamsburg  City  Fire  Ins. 
Co.,  101  K  Y.  362,  365,  4  N.  E.  745:  "Under  the  arbi- 
tration  clause,  it  was  the  duty  of  each  party  to  act  in  good 
faith  to  accomplish  the  appraisement  in  the  way  provided 
in  the  policy,  and  if  either  party  acted  in  bad  faith  so  as  to 
defeat  the  real  object  of  the  clause,  it  absolved  the  other 
party  from  compliance  therewith;  and  if  either  party  re- 
fused to  go  on  with  the  arbitration,  or  to  complete  it,  or  to 
procure  the  appointment  of  an  umpire  so  that  there  could 
be  an  agreement  upon  an  appraisal,  the  other  party  was 
absolved.  A  claimant  under  such  a  policy  cannot  be  tied 
up  forever  without  his  fault  and  against  his  will  by  an  inef- 
fectual arbitration.*' 

The  cases  of  Rademacher  v.  Greenwich  Ins.  Co.,  75  Hun 
Vol.  158—26 
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83,  27  N.  T.  Supp.  155 ;  Brock  v.  DweUing-House  Ins.  Co., 
102  Mich.  583,  61  K  W.  67,  26  L.  R.  A.  623,  47  Am.  St 
562;  HicJcerson  v.  Oerman-American  Ins.  Co.,  96  Tenn. 
193,  33  S.  W.  1041,  32  L.  R.  A.  172;  McCullough  v.  Phe- 
nix  Ins.  Co.,  113  Mo.  606,  21  S.  W.  207,  are  not  inconsist- 
ent with  the  views  we  have  expressed,  nor  with  the  princi- 
ples stated  in  the  cases  from  which  we  have  quoted. 

The  general  averment  of  die  complaint  that  the  appellee 
had  performed  all  the  conditions  of  the  policy  and  contract 
on  his  part  to  be  performed  was  not  sufficient  to  cure  the 
infirmities  of  that  pleading  in  regard  to  the  failure  to  pro- 
cure an  appraisement  of  the  property  as  provided  for  in  the 
policy  sued  upon.  The  complaint  disclosed  that  no  such 
appraisement  had  been  made.  It  did  not  sufficiently  aver 
that  it  had  been  waived  either  directly  or  by  any  misconduct 
on  the  part  of  the  appellant. 

.  It  is  clear,  upon  reason  and  authority,  that  the  complaint 
failed  to  show  a  compliance  by  the  appellee  with  a  valid 
condition  of  the  policy  of  insurance,  which,  by  the  express 
terms  of  that  contract,  was  made  a  condition  precedent  to 
any  right  to  maintain  an  action  upon  the  policy,  or  a  legal 
excuse  for  his  failure  to  comply  with  such  condition.  The 
court  erred  in  overruling  the  demurrer  to  the  complaint. 
None  of  the  questions  in  regard  to  the  errors  of  the  court  in 
admitting  evidence  is  likely  to  arise  upon  anodier  trial,  and 
we  need  express  no  opinion  upon  them. 

What  has  been  said  in  this  opinion  sufficiently  indicates 
our  views  upon  the  several  instructions  given  and  refused 
and  made  grounds  for  the  motion  for  a  new  trial. 

For  the  error  of  the  court  in  overruling  the  demurrer  to 
the  cemplaint,  the  judgment  is  reversed,  with  instructions 
to  sustain  the  demurrer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Beown  et  al.  v.  Clow  et  al.  mj» 

[No.  ie,817.    Filed  February  10,  1902.    Rehearing  denied  April  26, 

1902.] 

OoRPORATiONS.— Paywi«n<  of  OapUal  Stock^-^IAatnlUy  of  Durecton.-^ln, 
an  action  against  the  directors  of  a  corporation  founded  nixm  a 
violation  of  (6000  Bums  1901,  imposing  npon  the  directors  of  a 
corporation  organized  nnder  the  manufacturing  and  mining  act 
the  duty  of  requiring  the  capital  stock,  as  fixed  by  the  company, 
to  be  paid  into  the  treasury  within  eighteen  months  from  the  in- 
corporation of  the  company,  the  creditor  is  not  required  to  show  « 
that  he  has  been  imx)osed  upon  by  fraud,  or  that  he  has  sustained 
any  damages  by  the  acts  or  omissions  of  the  directors;  but,  im- 
mediately npon  the  insolvency  of  the  corporation,  occasioned  by 
such  violation,  the  directors  become  personally  liable  for  all  debts 
of  the  corporation  thereafter  contracted,    pp.  410,  411. 

Samb. — Payment  of  CapUai  Stock. — LiabUUy  of  Directon. — LimUation  of 
Actions.'-The  right  of  recovery  against  the  directors  of  a  corpora- 
tion conferred  by  f  §5060,  6076  Bums  1901  for  failing  to  require 
the  capital  stock  to  be  paid  into  tlie  treasury  within  eighteen 
months  from  the  inooriMration  of  the  company  must  be  regarded 
as  a  ''penalty  given  by  statute,"  and  actions  to  enforce  the  same 
must  be  brought  within  two  years,    p.  4II. 

Same. — Failure  of  Directors  to  Make  Annual  Report. — Limitation  of  AC' 
tioTM.— Sections  6071,  6072,  6073  Bums  1901  requiring  corporations 
to  make  and  jmblish  annual  reports  of  their  condition^,  and  mak- 
ing the  officers  thereof  liable  for  all  damages  resulting  from 
fiulure  to  make  such  report,  or  for  making  a  false  report,  are  not 
penal,  but  remedial,  and  the  actions  authoriaed  by  them  being 
for  relief  against  frauds  may  be  brought  at  any  time  within  six 
years,    pp.  ^ii,  4^^- 

Samb. — Action  Againet  Directon. — Former  Adjudication. — An  answer,  in 
an  action  by  creditors  against  the  directors  of  an  insolvent  cor- 
poration xmder  the  statute  making  directors  liable  for  failing  to 
make  annual  rei)orts  and  to  require  the  capital  stock  to  be  paid 
into  the  treasury  within  eighteen  months,  alleging  that  the  re- 
ceiver of  the  company,  xmder  the  direction  of  the  stockholders, 
brought  suit  against  one  of  the  defendants  as  such  director  for 
money  alleged  to  have  been  wrongfully  received  by  him  while  he 
was  director  of  said  oomjiany,  and  the  court  f  oxmd  that  he  was  not  a 
director  at  the  date  in  question,  does  not  constitute  an  adjudica- 
tion of  such  question  and  estop  plaintiffs  from  asserting  and  jxrov- 
ing  that  defendant  was  a  director  at  such  time.    pp.  412,  4IS. 

Baxb.— 'Failure  of  Directors  to  Require  Capital  Stock  to  he  Paid.— Answer. 
—•An  answer,   in  an  action  against  the  directors  of  a  water- 
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worki  oompaiiy  for  damages  zesnlting  from  the  failure  of  the 
direotOTB  to  require  the  capital  Btock  to  he  paid  in  within 
eighteen  montliB  as  required  hy  ^6060  Bums  1901,  that  defendants 
transferred  to  the  oompany  their  oontraot  with  the  city  to  famish 
the  water  supply  in  payment  of  the  stock  suhscrihed  by  them, 
and  that  a  firm  of  contractors  took  the  bonds  of  the  comxMuiy  and 
all  of  the  remainder  of  the  stock  in  consideration  of  their  agree- 
ment to  build  the  works,  did  not  avoid  the  allegations  of  the  com- 
plaint that  the  capital  stock  was  not  paid  in  and  that  by  reason 
thereof  the  corporation  was  insolvent,    pp.  414,  415. 

Abatement  and  RwiyAJU—CorporaiionB.— Action  Against  Directon.— 
An  action  against  a  director  of  a  corporation  for  the  liability 
under  the  statute  for  failure  to  require  the  capital  stock  to  be  paid 
into  the  treasury  within  eighteen  months,  and  to  make  annual 
reports,  does  not  abate  on  the  death  of  the  defendant,    p,  415. 

OoBPORATiONS.— ilctum  AgoxMt  Farmer  Director.— Agent.-^-On.e  who 
has  resigned  as  director  of  a  corporation,  but  continues  to  act  as 
an  agent  or  manager,  cannot  be  held  responsible,  under  the 
statute,  to  creditors,  as  a  director,  for  malfeasance  in  office,  xm- 
less  he  holds  himself  out,  or  pemits  himself  to  be  held  out,  to 
the  public  as  a  director,    pp.  415-4I8. 

Same.— Failure  of  Directors  to  Make  Annual  Report.—'ThB  mere  failure 
of  the  directors  of  a  corporation  to  publish  the  annual  reixxrt 
required  by  statute,  does  not  create  a  liability  under  $^6071, 
6072,  6078  Bums  1901.  The  creditor  must  have  been  thereby  mis- 
led and  deceived,  and  the  facts  must  be  of  such  a  character  as  to 
show  how  and  why  and  in  what  manner  the  creditor  was  deceived 
and  misled,    pp.  4I8, 419. 

Same.— Payment  of  OapUal  Stock.— Liability  of  Directors.— The  action 
of  the  board  of  directors  of  a  water-works  company  in  executing 
a  mortgage  upon  the  proposed  plant,  and  the  issue  of  bonds,  and 
turning  over  the  bonds  and  all  of  the  stock  except  that  held  by 
the  incorporators,  which  was  paid  for  by  the  transfer  to  the  com- 
pany of  the  franchise,  to  a  firm  of  contractors,  in  payment  for  the 
construction  of  the  plant,  rendered  the  corporation  insolvent,  and 
such  directors  liable  to  creditors  under  f  ^6060,  6076  Bums  1001. 
pp.  419-4^1. 

Sake. — Action  Against  Directors  for  Debt  of  Corporation.— Evidence. — In 
an  action  against  the  directors  of  a  corporation,  under  the  statate, 
for  misfeasance,  a  judgment  recovered  against  the  corporation 
for  the  debt  is  not  admissible  to  establish  the  debt,  but  proof 
must  be  made  of  the  transaction  out  of  which  the  debt  arose,  pp. 
4SU  4^^ 

From  Clinton  Circuit  Court ;  J.  V.  Kent,  Judge. 

Action  by  James  B.  Clow  and  others  against  John  8. 
Brown  and  others,  directors  of  a  corporation  to  enforce  a 
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personal  liability  against  defendants  as  such  directors 
under  the  provisions  of  the  statute.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Judgment  affirmed 
against  all  of  the  defendants  except  E.  B.  Martindcdej  and 
reversed  as  to  him. 

B.  Orane^  A.  B.  Andersmif  H.  Taylor  and  C.  MarHndaJUj 
for  appellants. 
P.  8.  Kennedy  and  8.  C.  Kennedy^  for  appellees. 

Dowxmo,  J. — This  was  an  action  to  charge  the  directors 
of  a  company,  organized  under  the  general  law  for  the  in- 
corporation of  manufacturing  companies,  with  a  statutory 
liability  on  accoimt  of  alleged  violations  of  the  said  act. 
The  case  is  here  for  the  third  time.  Clow  v.  Brown,  134 
Ind.  287 ;  Clow  v.  Brown,  150  Ind.  185.  See,  also,  Bruner 
V.  Brown,  139  Ind.  600. 

The  complaint  is  in  five  paragraphs,  designated  as 
amended  first,  third,  fourth,  fifth,  and  sixth  paragraphs. 
Issues  were  formed,  and  the  cause  was  submitted  to  the 
court  for  trial.  At  the  request  of  the  parties  a  special  find- 
ing was  made,  with  conclusions  of  law  thereon.  The  de- 
fendants separately  excepted  to  each  conclusion,  and  after- 
wards moved  for  judgment  in  their  favor  on  the  finding. 
This  motion  was  overruled,  as  was  also  a  motion  for  a  new 
trial.  Judgment  was  thereupon  rendered  for  the  plaintiffs 
below,  and  the  defendants  appealed.  The  rulings  com- 
plained of  are  the  decisions  upon  the  demurrers  to  the  an- 
swers of  the  defendants ;  upon  the  conclusions  of  law ;  the 
motion  for  judgment  for  the  defendants  on  the  findings; 
and  on  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint,  as  amended,  so  far 
as  it  is  necessary  to  consider  the  same,  alleges  a  violation 
of  §§5060,  5076  Bums  1901,  1  R.  S.  1852,  §8,  p.  359, 
Acts  1863,  p.  48,  §2,  which  require  that  the  capital  stock, 
as  fixed  by  the  company,  shall  be  paid  into  the  treasury 
within  eighteen  months  from  the  incorporation  of  the  same, 
and  declares  the  directors  jointly  and  severally  liable  in  an 
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action  founded  on  the  said  statute  for  all  debts  contracted 
after  any  violation  of  the  provisions  of  the  said  act  whereby 
such  company  was  rendered  insolvent.  It  states  that  the 
capital  stock  was  fixed  at  $200,000,  but  that,  with  the  ex- 
ception of  $3,000,  it  was  never  subscribed  for  or  paid  in; 
that  the  company  executed  a  mortgage  on  its  contemplated 
plant  and  franchises  to  secure  its  bonds  to  the  amount  of 
$150,000 ;  that  it  made  a  contract  with  the  firm  of  Comegys 
&  Lewis  to  build  its  works  in  consideration  of  the  delivery 
and  issue  to  them  of  all  of  said  bonds  and  $197,000  of  said 
capital  stock;  that  the  said  bonds  were  not,  in  fact,  deliv- 
ered to  said  firm,  but  were  pledged  by  the  company,  and 
that  the  money  realized  upon  them  was  paid  to  said  con- 
tractors, and  the  said  stock  was  delivered  to  said  firm  as  a 
gratuity.  The  amendment  of  this  paragraph  did  not,  as  we 
think,  change  the  original  cause  of  action,  but  the  additional 
averments  were  but  an  amplification  of  the  grounds  of  com- 
plaint set  forth  in  the  original  paragraph. 

The  third  paragraph  of  the -complaint  is  similar  to  the 
first,  and  avers  that  no  money  whatever  was  collected  by  said 
corporation  and  put  into  the  treasury  thereof,  and  that  the 
company  never  had  any  money  capital  or  resources. 

The  fourth  paragraph  of  the  complaint  is  founded  upon 
§§5071,  5072,  5073  Bums  1901, 1  R.  S.  1852,  p.  360,  §13, 
Acts  1869,  p.  89,  §§1,  2.  It  avers  that  the  appellants  were 
directors  at  the  time  the  annual  reports  required  by  the 
statute  should  have  been  published,  that  the  appellants 
failed  to  publish  such  reports,  and  that  the  appellees  were 
thereby  misled,  deceived,  and  damaged. 

The  fifth  and  sixth  paragraphs  of  the  complaint  did  not 
differ  materially  from  the  first  and  third,  and  sought  to 
charge  the  appellants  with  the  debt  due  to  the  appellees  as 
the  consequence  of  their  violation  of  the  provisions  of  the 
statute,  whereby  the  corporation  was  rendered  insolvent 

The  appellant  Martindale  answered  in  twenty-nine  para- 
graphs, the  first  being  a  denial  of  the  whole  complaint.    The 
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Bucceeding  twenty-one  paragraphs  set  up  the  statute  of  lim- 
itations of  two  and  six  years.  The  twenty-third  paragraph 
specifically  denied  that  Martindale  was  a  stockholder  or 
director  of  the  company  at  the  time  of  thfe  alleged  violations 
of  the  statute.  The  twenty-fourth  paragraph  of  the  answer,* 
which  is  directed  to  the  first,  third,  fifth,  and  sixth  para- 
graphs of  the  complaint,  is  a  plea  of  a  former  adjudication. 
The  twenty-fifth  paragraph  of  the  answer  alleges  that  the 
appellants  Martindale  and  Brown  and  one  Pierce,  since  de- 
ceased, each  subscribed  for  $1,000  of  the  capital  stock  of  the 
company,  and  paid  for  the  same  by  the  transfer  to  the  com- 
pany of  a  franchise  and  contract  to  supply  the  city  of  Craw- 
fordsville,  Indiana,  with  water,  said  franchise  and  contract 
being  worth  $4,000 ;  that  the  company,  on  April  13,  1886, 
made  a  written  contract  with  the  firm  of  Comegys  &  Lewis, 
of  New  York,  to  construct  said  water-works,  and  operate 
them  for  one  year,  and  that  as  the  sole  and  entire  considera- 
tion therefor  the  company  issued  and  delivered  to  Comegys 
&  Lewis  $150,000  of  its  first  mortgage  bonds  and  $197,000 
of  its  capital  stock,  which  stock  had  never  been  subscribed 
or  issued  for  any  other  purpose ;  that  the  appellant  Martin- 
dale never  received  nor  converted  to  his  own  use  any  money 
or  property  of  the  company ;  that  no  agreement  was  made 
by  which  any  of  the  directors  of  said  company  were  to  re- 
ceive or  did  receive,  directly  or  indirectly,  any  interest  in, 
or  portion  of,  or  benefit  from,  the  said  bonds  and  stock  so 
issued  to  Comegys  &  Lewis ;  that  the  capital  stock  was  paid 
for  in  good  faith,  and  into  the  treasury  of  the  company, 
within  eighteen  months  after  the  incorporation  of  the  said 
company ;  and  that  all  of  the  acts  of  the  said  company  were 
done  in  good  faith,  and  that  none  of  the  transactions  thereof 
was  fraudulent,  simulated,  fictitious,  or  pretended.  The 
twenty-sixth  paragraph  of  the  answer  of  the  appellant  Mar- 
tindale sets  up  the  statute  of  limitations  of  two  years  to  the 
amended  first  paragraph  of  the  complaint,  and  avers  that 
the  cause  of  action  in  said  first  paragraph  is  different  from 
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that  contained  in  the  original  complaint.  The  twenty-sev- 
enth paragraph  of  appellant  Martindale^s  answer  sets  up 
the  limitation  of  six  years  to  said  amended  first  paragraph 
of  the  complaint,  and  alleges  that  the  cause  of  action  therein 
differs  from  that  contained  in  the  original  complaint.  The 
twenly-eighth  paragraph  of  MartindaWs  answer  to  Ihe 
fourth  paragraph  of  the  complaint^  as  amended,  is  a  plea 
of  a  former  adjudication  as  to  the  transfer  of  Martindale's 
stock  and  his  resignation  as  a  director  before  the  alleged 
violations  of  the  statute  by  the  directors  of  the  company. 
The  twenty-ninth  paragraph  of  Martindale's  answer  goes  to 
the  entire  complaint,  and  is  also  a  defense  of  a  former  adju- 
dication upon  the  questions  of  Martindale's  transfer  of  hb 
stock,  and  his  resignation  of  his  position  as  a  director.  The 
appellant  Brown  filed  a  separate  answer  to  the  first^  third, 
fifth,  and  sixth  paragraphs  of  the  complaint,  alleging  a  for- 
mer adjudication  of  the  questions  presented  by  said  para- 
graphs. Brown  also  filed  a  separate  partial  answer  to  the 
fourth  paragraph  of  the  complaint,  setting  out  in  great  de- 
tail the  facts  which  were  supposed  to  shdw  a  former  adjudi- 
cation of  the  questions  of  the  liability  of  said  Brown  for  his 
stock  subscription  of  $1,000.  Brown  and  Pierce  filed  a 
joint  answer  to  the  first  paragraph  of  the  complaint,  the 
first  paragraph  of  said  answer  being  a  denial.  The  remain- 
ing paragraphs  of  the  joint  answer  were  similar  to  those 
filed  by  Martindale.  The  death  of  the  defendant  Pierce 
having  been  suggested,  one  Taylor,  as  the  administrator  of 
his  estate  was  substituted  as  a  defendant  to  the  action. 
Taylor,  as  such  administrator,  entered  a  special  appearance, 
and  filed  pleas  in  abatement  of  the  first,  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  complaint  on  the  groimd  that 
the  action  was  to  recover  a  statutory  liability,  and  that  it 
abated  on  the  death  of  the  defendant  Pierce,  and  could  not 
be  revived.  Taylor,  as  such  administrator,  moved  to  dis- 
miss the  first,  third,  fifth,  and  sixth  paragraphs  of  the  com- 
plaint, as  to  Pierce.    A  like  motion  was  subsequently  made 
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as  to  the  fourth  paragraph  of  the  complaint.  Said  admin- 
istrator next  filed  his  answer  in  denial  of  the  whole  com- 
plaint, with  a  further  paragraph  adopting  as  his  own  the 
afiSbrmative  answers  filed  by  his  decedent. 

Demurrers  were  sustained  to  the  fourth,  eighth,  sixteenth, 
twenty-fourth,  twenty-fifth,  and  twenty-eighth  paragraphs 
of  Martindale's  answer ;  also  to  Brown^s  separate  answer  to 
the  first,  third,  fifth,  and  sixth  paragraphs  of  complaint; 
also  to  Brown's  and  Piercers  joint  paragraph  number  ten  of 
their  answer  to  the  fourth  paragraph  of  die  amended  com- 
plaint, and  to  the  twelfth  paragraph  of  their  answer  to  the 
fourth  paragraph  of  the  complaint;  also  to  the  twenty-third 
paragraph  of  their  joint  answer  to  the  first,  third,  fifth,  and 
sixth  paragraphs  of  the  complaint;  also  to  the  twenly-fifth 
paragraph  of  their  joint  answer  to  the  fourth  paragraph  of 
the  complaint.  A  demurrer  to  Brown's  separate  partial  an- 
swer to  the  fourth  paragraph  of  the  complaint  was  sus- 
tained. A  demurrer  to  the  pleas  in  abatement  filed  by  Tay- 
lor, administrator  of  Pierce,  was  sustained.  The  motions 
of  Taylor,  administrator,  to  dismiss  the  first,  third,  fourth, 
fifth,  and,  sixth  paragraphs  of  the  complaint  were  overruled. 
The  plaintiffs  below  then  filed  replies  in  denial  of  all  afl&rm- 
ative  answers.  The  venue  of  the  cause  was  changed  to  Clin- 
ton county.  It  was  submitted  to  the  court  for  trial  widi  the 
result  hereinbefore  stated. 

The  sections  of  the  statute  which  are  supposed  to  render 
the  appellants  liable  are  these :  "The  capital  stock,  as  fixed 
by  such  company,  shall  be  paid  into  the  treasury  thereof 
within  eighteen  months  from  the  incorporation  of  the  same 
in  such  instalments  as  the  by-laws  of  the  company  assess 
and  direct"  1  R.  S.  1852,  §8,  p.  369,  §5060  Bums  1901. 
"If  any  company  organized  and  established  under  the 
authority  of  this  act,  and  of  the  act  to  which  this  is 
supplementary,  shall  violate  any  of  the  provisions  thereof, 
and  shall  thereby  become  insolvent^  the  directors  ordering 
or  assenting  to  such  violation  shall  jointly  and  severally  be 
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deceit,  which  the  creditor  rnuBt  allege  and  prove.  The  re- 
covery is  expressly  limited  to  the  amount  of  the  damages 
sustained.  These  sections  are  in  no  sense  penal,  but  are 
remedial,  and  the  actions  authorized  by  them,  being  for 
relief  against  frauds,  may  be  brought  at  any  time  within 
six  years  after  the  cause  of  action  accrues.  §293  Bums 
1901,  specification  fourth;  American,  etc.,  Co.  v.  Ellis, 
156  Ind.  212,  and  authorities  cited.  The  rulings  of  the 
court  upon  the  demurrers  to  the  several  answers,  setting  up 
the  defense  of  the  statute  of  limitations,  were  consistent 
with  these  principles,  and  therefore  were  not  erroneous. 

The  twenty-fourth  paragraph  of  the  answer  of  Martin- 
dale  to  the  first,  third,  fifth,  and  sixth  paragraphs  of  the 
complaint  alleges  that  the  appellees  procured  the  appoint- 
ment of  a  receiver  for  the  Crawf ordsville  water-works,  who 
was  authorized  to  bring  suits  for  the  collection  of  unpaid 
subscriptions  for  the  stock  of  said  company;  that,  at  the 
expense  of  the  appellees  and  under  their  direction,  an  action 
was  brought  by  the  receiver  against  Martindale  to  collect  a 
claim  against  him  for  alleged  unpaid  stock,  and  to  recover 
moneys  alleged  to  have  been  wrongfully  received  by  him 
while  he  was  a  director  of  said  company,  and  for  which  he 
was  liable  to  account  as  a  trustee ;  that  this  suit  was  tried 
in  the  Marion  Superior  Court  which  made  a  special  finding 
of  the  facts,  in  wnich  it  was  found  that  Martindale's  stock 
had  been  paid  for ;  that  he  was  not  a  director  after  Novem- 
ber 30, 1885 ;  and  that  judgment  was  rendered  on  this  find- 
ing. It  is  asserted  that  the  appellees  are  estopped  to  deny 
the  fact  that  Martindale  resigned  as  a  director  November 
30,  1885,  and  was  not  a  director  after  that  date. 

The  facts  stated  in  this  answer  are  not  su£Bcient,  in  our 
opinion,  to  constitute  a  defense  of  res  judicata  in  the  present 
action.  The  answer  is  wanting  in  several  of  the  elements 
of  a  good  plea  of  that  nature.  A  very  exact  description  of 
this  defense  is  found  in  Livingstones  Code  of  Evidence  for 
Louisiana,  §193,  where  it  is  said  that:    ''Res  judicata  is 
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whatever  has  been  finally  decided  by  a  court  of  competent 
jurisdiction, — ^proceeding  according  to  the  forms  of  law, — 
by  a  valid  sentence  on  a  matter  alleged,  and  either  denied, 
or  expressly  or  impliedly  confessed  by  the  other;  and  it  is 
conclusive  evidence  of  that  which  it  decides,  between  the 
same  parties,  or  those  that  represent  them,  litigating  for  the 
same  thing,  under  the  same  title,  and  in  the  same  quality." 
Here  the  actions  were  not  between  the  same  parties.  In  the 
former  suit  the  receiver  did  not,  in  any  sense,  represent  the  , 
claim  of  the  appellees  against  the  appellants  arising  from 
the  violation  of  the  statute  by  the  appellants.  The  receiver 
did  represent  the  appellees  and  all  other  creditors  for  the 
purpose  of  collecting  from  the  appellant  any  moneys  due 
from  him  to  the  corporation  on  accoimt  of  capital  stock  sub- 
scribed or  held  by  him,  or  moneys  received  and  held  by  him 
in  trust  for  the  company.  But  the  receiver  could  not,  under 
any  circtmistances,  have  maintained  an  action  against  the 
directors  for  the  penalty  given  by  §§5060,  5076  Bums 
1901 ;  Bunner  v.  Dwiggins,  147  Ind.  238,  36  L.  R.  A.  645. 
The  statutory  right  to  maintain  that  action  was  a  personal 
one,  and  could  be  prosecuted  only  by  each  creditor  for  him- 
self. In  the  suit  brought  by  the  receiver,  he  and  the  appel- 
lant were  litigating  for  moneys  alleged  to  be  due  to  the  com- 
pany. The  receiver  claimed  tiiem  by  the  title  of  the  cor- 
poration, and  ip  its  right,  in  his  quality  as  an  officer  of  the 
court  The  appellees  may  have  procured  the  appointment 
of  the  receiver,  paid  his  expenses,  and  directed  him  in  the 
litigation,  but  these  circumstances  did  not  in  any  degree 
involve  the  adjudication  of  their  claim  against  the  appel- 
lants for  the  penalty  given  by  the  statute  for  a  violation  of 
its  provisions.  The  finding  and  judgment  in  that  cause  that 
Martindale  was  not  a  director  after  a  certain  date  did  not, 
therefore,  estop  the  appellees  from  asserting  and  proving 
in  the  present  action  that  he  was  such  director. 

The  twenty-fifth  paragraph  of  Martindale's  answer  to 
the  first,  third,  fifth,  and  sixth  paragraphs  of  the  complaint 
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is  probably  nothing  more  than  an  argumentative  denial  of 
the  allegations  of  the  several  paragraphs  of  the  complaint, 
which  charge  that  the  insolvency  of  the  corporation  was  the 
result  of  the  misfeasance  of  the  directors  in  failing  to  re- 
quire the  payment  of  the  capital  stock  within  eighteen 
months  after  the  incorporation  of  the  company.  It  states 
that  the  three  appellants  Martindale,  Brown,  and  Pierce 
paid  for  the  $3,000  of  stock  subscribed  by  them  by  the  trans- 
fer to  the  company  of  a  contraxjt  with  die  city  of  Craw- 
fordsville  to  supply  that  city  with  water,  which  was  worth 
$4,000,  and  was  accepted  by  the  company  in  full  payment 
for  the  stock  subscribed  by  the  appellants.  But  the  answer 
entirely  fails  to  show  that  the  remaining  $197,000  of  the 
capital  stock  was  ever  subscribed  or  paid  into  the  treasury. 
The  averment  that  Comegys  &  Lewis  took  the  bonds  of  the 
company  to  the  amount  of  $150,000,  secured  by  mortgage 
on  its  future  plant,  and  the  whole  of  the  stock,  in  considera- 
tion of  their  agreement  to  build  the  works,  did  not  avoid  the 
allegations  of  the  complaint  that  the  capital  stock  was  not 
paid  in,  and  that  by  reason  thereof  the  corporation  was  in- 
solvent. The  law  contemplated  and  required  that  within 
eighteen  months  after  its  incorporation  there  should  be  sub- 
scribed for  and  paid  into  the  treasury  in  money,  or  its  fair, 
just,  and  honest  equivalent,  $200,000.  Had  this  been  done, 
the  works  could  have  been  constructed  and,  paid  for,  and 
there  would  have  been  a  surplus  in  the  treasury  of  the  com- 
pany to  meet  further  expenses  or  to  make  other  improve- 
ments. Instead  of  this,  however,  the  directors  required 
nothing  to  be  paid  in,  unless  the  $3,000  for  their  own  hold- 
ings of  stock  be  excepted,  and  rendered  the  corporation 
utterly  insolvent  and  unable  to  pay  debts  to  outside  cred- 
itors, by  first  mortgaging  the  future  property  to  the  amount 
of  $150,000  and  then  turning  over  all  of  the  bonds  so 
secured,  with  the  whole  of  the  capital  stock,  excepting 
i$3,000,  to  Comegys  &  Lewis.  By  these  acts  of  the  directors, 
the  corporation  was  stripped  of  its  property,  and  rendered 
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incapable  of  pajdng  any  debt  thereafter  contracted.  With 
a  full  knowledge  of  this  condition  of  its  affairs,  the  directors 
caused  or  permitted  the  company  to  become  indebted  to  the 
appellees.  The  answer  was  clearly  insufficient^  and  the  de- 
murrer to  it  was  properly  sustained. 

The  twenty-eighth  paragraph  of  MartindaVs  answer, 
like  the  twenty-fifth,  is  little  more  than  an  argumentative 
denial,  and  does  not  differ  in  legal  effect  from  the  twenty- 
fifth  paragraph,  and  for  the  same  reasons  it  was  insufficient. 

The  joint  answers  of  Brown  and  Pierce,  as  well  as  the 
separate  answers  of  Brown,  were  similar  to  the  separate 
answers  of  Martindale,  and  the  grounds  of  demurrer  to  them 
were,  as  we  think,  sufficient.  The  separate  partial  answer 
of  Brown  to  the  fourth  paragraph  of  the  complaint  sets  out 
with  great  particularity  of  detail  the  proceedings  in  the 
action  by  the  receiver  against  Brown,  Pierce,  and  Martin- 
dale,  including  the  special  findings  of  the  court;  but,  as 
already  stated,  the  judgment  in  that  case  in  favor  of  the 
appellants  does  not  constitute  a  defense  to  the  present  ac- 
tion, nor  do  the  findings  of  the  court  upon  particular  facts 
OP  issues  incidentally  involved  in  that  action  estop  the  ap- 
pellees in  this  proceeding  from  pleading  and  proving  the 
contrary. 

Taylor,  as  administrator  of  the  estate  of  Pierce,  pleadec 
the  death  of  his  decedent  in  abatement  of  the  action,  on  the 
ground  that  the  suit  was  brought  to  recover  a  statutory  pen- 
alty, and  finally  abated  on  the  death  of  the  decedent. 

This  point  has  been  expressly  decided  otherwise  by  this 
court  Western,  etc.,  Co.  v.  Scircle,  103  Ind.  227 ;  Davis  v. 
State,  ex  rel.,  119  Ind.  556;  §§282,  283,  284  Bums  1901. 
These  decisions  rest  upon  the  proper  construction  of  the 
above  statute,  declaring  that  all  causes  of  action  survive, 
excepting  such  as  are  expressly  mentioned  and  excluded  by 
the  statute. 

The  motions  of  Taylor,  administrator,  to  strike  out  the 
first,  third,  fourth,  fifth,  and  sixth  paragraphs  of  the  com- 
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plaint,  rested  upon  the  same  grounds  as  the  pleas  in  abate- 
ment, and  there  was  no  error  in  overruling  them. 

The  next  error  assigned  is  upon  the  conclusions  of  law. 
The  court,  by  its  seventh  finding,  stated  that  on  the  30th 
day  of  November,  1885,  the  said  Brown,  Pierce,  and  Elijah 
B.  Martindale  being  the  sole  directors  and  stockholders  of 
said  corporation,  it  was  agreed  by  diem  that  thq  said  Elijah 
B.  Martindale  should  enter  into  a  contract  with  said  cor- 
poration to  erect  and  build  said  water-works  plant  on  the 
credit  of  said  corporation,  and  without  paying  said  capital 
stock,  or  any  part  thereof,  except  as  tiie  same  would  be  paid 
by  the  construction  of  said  plant ;  that  to  this  end,  and  for 
said  purpose,  the  said  Elijah  B.  Martindale  voluntarily 
assigned  $1,000  of  the  stock  of  said  company,  owned  by 
him,  to  his  son  Lyman  B.  Martindale.  That  said  Elijah 
B.  Martindale,  in  furtherance  of  said  plan  and  scheme,  then 
tendered  his  resignation  as  such  director,  which  was  ac- 
cepted, and  thereupon  said  Brown  and  Pierce  elected  said 
Lyman  B.  Martindale  a  director  in  place  of  said  Elijah  B. 
Martindale,  but  that  said  resignation  of  said  Elijah  B.  Mar- 
tindale and  said  election  of  his  son  Lyman  B.  Martindale 
were  done  for  the  purpose  aforesaid;  and  that  the  said 
Elijah  B.  Martindale  continued,  in  fact,  agent  and  mana- 
ger of  said  business,  and  had  full  knowledge  of,  and  par- 
ticipated in,  all  the  acts  of  said  corporation  thereafter. 

Can  one  who  has  resigned  as  a  director,  and  whose  resig- 
nation has  been  accepted,  but  who  continues  to  act  as  an 
agent  or  manager  of  the  corporation,  be  held  responsible, 
under  the  statute,  to  creditors,  as  a  director,  for  malfeasance 
in  office}  It  would  seem  that  he  cannot,  unless  he  holds 
himself  out^  or  permits  himself  to  be  held  out,  to  the  public 
as  a  director.  Even  then  many  difficulties  suggest  them- 
selves where  the  action  is  for  a  statutory  penalty.  Service 
as  a  director  is  voluntary,  and  the  law  does  not  compel  any 
person  to  continue  in  that  relation  if  he  sees  fit  to  abandon 
it.    With  the  qualifications  above  stated,  Martindale's  resig- 


XOVEMBER  TERM,  1901— Vol.  158.         417 
Brown  v.  Glow. 

nation  was  no  fraud  upon  any  creditor.  What  acts  were 
performed  by  him  after  his  resignation  which  indicated  that 
he  was  still  a  director?  Drawing  contracts  between  the 
company  and  Com^ys  &  Lewis,  and  visiting  Crawfordsville 
frequently  at  his  own  expense,  and  acting  as  agent  and 
manager  of  the  business  of  the  corporation,  and  possessing 
knowledge  of  and  participating  in  the  acts  of  the  corpo- 
ration, did  not  constitute  him  a  director.  None  of  the  acts 
specifically  mentioned  in  the  finding  pertains  to  the  duty 
of  a  director.  They  were  such  services  as  are  usually  per- 
formed by  attorneys  at  law,  agents,  managers,  or  superin- 
tendents. A  director  could  not  be  required  to  perf  oi*m  theuL 
Kenner  v.  Whiteloch,  152  Ind.  635 ;  Jackson  v.  Clifford, 
5  App.  D.  C.  312;  Sinclair  v.  Fuller,  41  K  Y.  Supp.  193; 
Bank  of  Metropolis  v.  Faher,  56  N.  T.  Supp.  542. 

But  it  is  said  that  Martindale  signed  the  amended  articles 
of  association  after  he  had  assigned  all  of  his  stock,  and  had 
resigned  as  a  director.  What,  then,  was  the  legal  effect  of 
that  act?  The  original  articles  were  executed  October  16, 
1885,  and  were  subscribed  by  Martindale,  Brown,  and 
Pierce,  who  were  named  therein  as  the  directors  for  the  first 
year.  Martindale  resigned  November  30,  1885.  His  resig- 
nation was  accepted  by  the  board,  and  the  vacancy  diereby 
created  was  immediately  filled  by  the  election  of  L.  B. 
Martindale.  The  amended  articles  were  executed  February 
12,  1887,  and  were  signed  by  the  stockholders  of  the  com- 
pany. Brown,  Pierce,  and  L.  B.  Martindale,  and  also  by  the 
appellant  Elijah  B.  Martindale.  The  provision  in  the 
amended  articles,  which  is  supposed  by  counsel  for  appellees 
to  fix  upon  Elijah  B.  Martindale  the  character  and  respon- 
*  sibility  of  a  director  at  the  time  the  amended  articles  were 
subscribed,  is  the  following:  "The  affairs  of  said  company 
in  the  future  to  be  managed  by  a  board  of  five  directors 
instead  of  three,  and  that  E.  N.  Hazard,  of,  etc.,  and  George 
F.  Wyman,  of,  etc.,  are  hereby  named  and  added  to  the  di- 
VoL.  158—27 
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rectors  named  in  the  said  original  articles  of  association  as 
directors  to  manage  the  affairs  of  said  company  for  the  first 
year,  and  serve  with  the  present  directors  until  the  annual 
meeting  of  the  stockholders,  to  be  held  on,  etc.,  and  until 
their  successors  are  elected  and  qualified." 

If  Elijah  B.  Martindale  was  not  a  stockholder  and  direct- 
or when  the  amended  articles  were  signed,  and  did  not 
intend  to  become  a  director  by  a  new  appointment ;  if  he  did 
not,  after  the  amended  articles  were  signed,  act  or  vote  as 
a  director, — ^then  the  amended  articles  did  not  make  him 
one.  It  does  not  appear  from  the  special  finding  that  Elijah 
B.  Martindale  did  any  act  or  performed  any  duty  as  a 
director  after  the  amended  articles  were  signed,  and  the 
conclusion  that  he  was  such  director  was  not  authorized  by 
the  finding.  None  of  the  alleged  violations  of  the  statute 
on  which  this  action  rests  occurred  before  the  transfer  of 
Elijah  B.  Martindale's  stock  and  his  resignation  as  a  direc- 
tor ;  and  as  there  is  no  liability  under  the  statute  unless  the 
person  sought  to  be  charged  was  a  director  at  the  time  the 
malfeasance  took  place,  it  follows  that  Martindale  could  not 
be  held  responsible  imder  any  paragraph  of  the  complaint, 
either  for  violations  of  the  statute  which  resulted  in  the 
insolvency  of  the  corporation,  or  for  a  failure  to  publish  the 
annual  reports  required  by  law.  The  findings  of  fact  did 
not  authorize  the  conclusion  that  Martindale  was  liable  to 
the  appellees. 

Brown  and  Pierce  remained  directors  of  the  corporation 
until  after  the  debt  due  to  the  appellees  was  contracted. 
Many  of  the  questions  raised  on  their  behalf  have  been 
considered  and  decided  in  ruling  upon  errors  assigned  by 
Martindale.  Those  questions  not  so  disposed  of  will  be 
taken  up  in  their  order. 

The  seventh  error  assigned  by  Brown  and  Taylor,  admin- 
istrator, is  that  the  court  erred  in  its  conclusions  of  law 
upon  the  finding  of  facts.  Under  this  assignment  it  is 
contended  that  the  facts  found  did  not  authorize  the  condu- 
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sion  that  the  appellees  w&te  deceived  and  misled  to  their 
damage  by  reason  of  the  failure  of  the  appellants  to  pub* 
lish  the  annual  statement  required  by  §§5071,  5072,  607S 
Bums  1901.  While  the  court  found  that  the  appellees  gave 
credit  to  the  corporation,  and  that  the  annual  reports  were 
not  published,  it  did  not  find  any  fact  or  facts  from  which 
the  inference  can  be  drawn  that  the  failure  to  publish  such 
reports  caused  the  appellants  to  be  misled  and  deceived. 
The  fact  of  such  failure  to  publish  is  not  enough.  The  con- 
nection between  such  failure  and  the  credit  given  by  the 
appellees  must  be  shown.  The  mere  failure  to  publish  the 
report  does  not,  as  the  statute  now  stands,  create  the  lia- 
bility. The  creditor  must  have  been  thereby  misled  and 
deceived.  The  facts  must  be  of  such  a  character  as  to  show 
how  and  why  and  in  what  manner  the  creditor  was  deceived 
and  misled.  As  w.as  said  by  this  court  in  American,  etc., 
Co.  V.  Ellis,  156  Ind.  212,  the  action  upon  §§5071,  5072, 
5073  Bums  1901,  is  for  deceit,  and  all  the  authorities  and 
all  the  precedents  require  that  the  circumstances  shall  be 
disclosed  so  that  the  court  can,  as  a  conclusion  of  law,  state 
that  by  the  failure  to  publish  the  report  the  creditor  was 
deceived,  misled,  and  damaged.  2  Chitty  on  PL,  702  et  seq.; 
2  Smith's  Leading  Cases,  166  (Pasley  v.  Freeman  and 
notes)  ;  5  Am.  &  Eng.  Ency.  of  Law,  318  et  seq.  and  notes ;  2 
Thompson's  Cor.,  §1636;  Jfing  v.  Woolfolh,  116  TJ.  S.  599, 
6  Sup.  Ct  489,  29  L.  Ed.  740;  Sedgwick  on  Damages^ 
§103 ;  Andrus  v.  8t  Louis,  etc.,  Co.,  130  TJ.  S.  643,  9  Sup. 
Ct  645,  32  L.  Ed.  1054;  Cooley  on  Torts,  557 ;  2  Addison 
<Hi  Torts,  §§1217, 1218 ;  Niles  v.  Dodge,  70  Ind.  147. 

But  the  conclusion  that  Brown  and  Pierce  were  liable  as 
directors,  was,  we  think,  fully  justified  by  the  finding  of  the 
facts  that  the  corporation  was  rendered  insolvent  by  the 
violation  of  the  statute  requiring  the  capital  stock  to  be  paid 
in  within  eighteen  months.  The  agreement  with  Comegys 
&  Lewis  that  they  should  have  the  stock  and  the  bonds  was 
doubtless  valid  as  a  contract,  and  bound  the  corporation, 
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but  the  effect  of  that  agreement  was  to  render  the  corpora- 
tion absolutely  insolvent.  When  the  stock  and  the  bonds 
secured  by  mortgage  on  the  plant  and  works  of  the  oarpora- 
tion  were  turned  over  to  Comegys  &  Lewis,  what  was  the 
financial  situation  of  the  corporation  ?  It  was  without  prop- 
erty of  any  kind  with  which  to  pay  any  debt  thereafter 
contracted.  Comegys  &  Lewis  owned  everything;  the  cot- 
poration,  nothing. 

Stripped  of  all  disguises,  it  is  dear  that  the  plan  of  the 
promoters,  stockholders,  and  directors  of  the  company  was 
to  build  the  water-works  without  capital,  and  without  risk 
or  expense  to  themselvCv*.  By  the  execution  of  the  mortgage 
upon  the  proposed  plant  and  the  issue  of  the  bonds,  the 
property  of  the  corporation  was  placed  beyond  the  readi  of 
creditors,  and  its  value  as  an  asset  of  the  corporation  was 
destroyed.  The  contract  with  Comegys  &  Lewis,  by 
which  they  were  to  receive  the  entire  issue  of  bonds 
and  all  of  the  capital  stock,  excepting  the  $3,000  held 
by  the  directors,  left  the  corporation  without  a  dollar 
of  available  assets.  The  company  undoubtedly  had  the 
right  to  contract  with  Comegys  &  Lewis  to  construct 
the  works  in  consideration  of  the  transfer  to  them  of 
the  $197,000  of  the  stock.  Had  this  been  the  agree- 
ment, the  plant  when  completed  would  have  been  the  prop- 
erty of  the  company,  to  which  its  creditors  could  have 
resorted  for  the  satisfaction  of  their  claims.  Or  the 
corporation  might  have  given  to  Comegys  &  Lewis  the  entire 
issue  of  the  bonds  secured  by  the  mortgage  on  the  plant,  and 
caused  the  capital  stock  to  be  subscribed  and  paid  for.  This 
would  have  left  the  capital  stock  as  a  fund  for  the  payment 
of  the  debts  of  the  corporation.  But  the  directors  had  no 
right,  under  the  statute,  to  accept  in  payment  of  $197,000 
of  the  capital  stock  property  which  was  mortgaged  for  more 
than  it  was  worth,  and  which  was  therefore  of  no  value. 
The  immediate  insolvency  of  the  corporation  was  the  neces- 
sary consequence  of  their  act.     The  statute  required  that 
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the  capital  stock  should  be  paid  into  the  treasury  within 
eighteen  months.  Under  the  agreement  with  the  contractors, 
nothing  of  value  ever  reached  or  could  reach  the  treasury, 
directly  or  indirectly.  With  reference  to  the  rights  of  other 
creditors,  present  or  prospective,  the  corporation  could  not 
lawfully  transfer  its  stock  in  consideration  of  the  delivery 
to  it  of  property  known  to  be  without  value.  The  insolv- 
ency of  the  company  was  the  natural  and  inevitable  result 
of  this  act  of  the  directors,  and  that  act  was,  under  the  cir- 
cumstances, a  violation  of  the  statute.  Its  legal  consequence 
was  the  liability  of  the  acting  or  assenting  directors  for  all 
debts  of  the  corporation  thereafter  contracted.  The  find- 
ings of  fact  furnished  no  basis  for  a  judgment  in  favor  of 
the  appellants  Brown  and  Taylor,  administrator,  and  the 
motion  for  such  judgment  was  properly  overruled. 

The  views  already  expressed  render  an  extended  examin- 
ation of  many  of  the  reasons  assigned  for  a  new  trial  by 
Brown  and  Taylor,  administrator,  imnecessary.     The  pro- 
position that  the  court  erred  in  refusing  to  admit  in  evi- 
dence the  private  correspondence  between  the  appellees  and 
their  attorneys  is  wholly  imtenable.    The  statute  expressly 
protects  from  exposure  all  confidential  communications  be- 
tween client  and  attorney,  and  the  rule  of  the  common  law 
was  equally  strict.     §505  Bums  1901,  specification  third 
Brown  v.  Fonts,  15  Ind.  50 ;  Bigler  v.  Reyher,  43  Ind.  112 
1  Greenl.  Ev.,  %2^0;  Foster  v.  Hall,  12  Pick.  (Mass.),  89 
22  Am.  Dec.  400;  Cholmondeley  v.  Clinton,  19  Ves.  Jr. 
261,  268. 

A  great  many  questions  are  raised  upon  the  rulings  of 
the  court  on  the  admission  and  exclusion  of  evidence,  but  a 
careful  review  of  the  proceedings  satisfies  us  that  no  mate- 
rial error  was  committed  by  the  court  in  these  decisions. 
The  conclusions  announced  by  us  upon  other  branches  of 
the  case  render  most  of  these  rulings  unimportant 

Among  the  reasons  for  a  new  trial  is  the  objection  that 
the  amount  of  the  recovery  was  too  large.    The  court  took 
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the  judgment  rendered  in  favor  of  the  appellees  against  the 
corporation  in  the  action  upon  their  claim  as  the  basis  of  the 
liability  of  the  directors,  and  assessed  the  recovery  in  the 
present  action  at  the  amount  of  that  judgment  and  interest 
thereon.    In  this,  it  seems,  the  court  fell  into  error.     The 
liability  of  the  delinquent  directors,  as  fixed  by  the  statute^ 
is  limited  to  the  amount  of  the  debts  contracted  by  the  co^ 
poration  after  the  wrongful  act    of  the  directors  which 
caused  the  insolvency  of  the  company.     By  this  must  be 
understood  the  sums  for  which  the  insolvent  corporation 
originally  became  indebted.     It  has  been  held,  in  similar 
cases  that,  where  a  judgment  has  been  recovered  against  the 
corporation  for  the  debt,  such  judgment  is  not  admissible 
to  establish  the  debt,  but  that  proof  must  be  made  of  the 
transaction  out  of  which  the  indebtedness  arose.    Chase  v. 
CniHis,  113  U.  S.  452,  5  Sup.  Ct  554,  28  L.  Ed.  1038; 
Miller  v.  White,  50  N.  T.  137 ;  Emnond  v.  BuLlard,  16 
Hun  65 ;  Kraft  v.  Coykendalh  34  Hun  285 ;  Brand  v. 
Oodwin,  8  N.  Y.  Supp.  339 ;  Torbett  v.  Qodwin,  62  Hun 
407,  17  N.  Y.  Supp.  46;  Cooke  v.  Pearce,  23  S.  C.  239; 
McHarg  v.  Eastman,  35  How.  Pr.  205 ;  Norria  v.  Pilmore, 
1  Yeates  (Pa.)  405;  Ritchie  v.  Shannon,  2  Rawle  (Pa.) 
196. 

The  original  debt  in  the  present  case  was  $3,703.82.  If 
interest  from  the  time  the  debt  was  contracted  to  the  date  of 
the  judgment  in  this  suit  should  be  allowed,  the  amount  due 
to  the  appellees  at  the  time  the  finding  was  made  would  be 
$6,203.82.  The  judgment  was  for  $6,494.85,  or  $291.03 
more  than  the  appellees  were  entitled  to  recover.  If  the 
appellees  shall  remit  this  amount  within  fifteen  days  after 
the  date  of  this  decision,  the  judgment  as  to  the  appellants 
Brown  and  Taylor,  administrator,  will  be  affirmed;  othe^ 
wise,  it  will  be  reversed,  with  instructions  to  the  court  to 
sustain  the  motions  of  Brown  and  Taylor,  administrator, 
for  a  new  trial,  and  for  further  proceedings  in  conformily 
to  this  opinion. 
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As  to  the  appellant  Martindale,  the  judgment  is  reversed, 
with  instructions  to  the  court  to  restate  its  conclusions  of 
law  as  to  him,  and  to  render  judgment  in  favor  of  the  said 
Martindale. 


Chicago  and  Erie  Railroad  Company  v.  Lesh 

ET  AL. 

[No.  19,809.    FUed  April  29,  1902.  ] 

Railboads.  —  Fire.  —  IrUerverdng  Agency,  —  Ordinary  Wind . — A  com- 
plaint alleging  spread  of  fire  from  defendant's  railroad  right  of 
way  to  plaintiffs*  bnildings,  caused  by  an  ordinary  wind,  is  not 
demurrable,  since  an  ordinary  wind  is  not  a  new  and  inde- 
pendent intervening  agency. 

From  Miami  Circuit  Court;  C  W.  WatkinSf  Special 
Judge. 

Action  by  Joseph  A.  Lesh  and  others  against  the  Chi- 
cago k  Erie  Railroad  Company  for  damages  from  fire 
escaping  from  right  of  way.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Transferred  from  the  Appellate 
Court,  under  §1887u  Burns  1901.    Affirmed. 

W.  0.  Johnson  and  M.  Winfield,  for  appellant. 
A.  H.  Hummer  J  N.  N.  Antrimy  U.  T.  Beasoner  and  J. 
W.  O^Haraj  for  appellees. 

Monks,  J. — This  action  was  brought  by  appellees  against 
appellant  to  recover  the  value  of  buildings  and  other  prop- 
erty destroyed  by  fire  on  account  of  the  alleged  negligence  of 
appellant.  A  trial  resulted  in  a  general  verdict  in  favor  of 
appellees.  Answers  to  interrogatories  were  also  returned 
by  the  jury  under  §555  Bums  1901,  §546  Homer  1901. 
Over  a  motion  by  appellant  for  a  judgment  in  its  favor  on 
the  interrogatories,  notwithstanding  the  general  verdict, 
and  a  motion  for  a  new  trial,  judgment  was  rendered  in 
favor  of  appellees. 

The  assignment  of  errors  calls  in  question  the  action  of 
the  court  in  overruling  appellant's  demurrer  to  the  amended 


424  STJPEEME  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Lesh. 

complaint,  the  motion  for  a  judgment  on  the  interrogatories, 
notwithstanding  the  general  verdict^  and  the  motion  for  a 
new  trial. 

It  appears  from  the  complaint  that  fire  from  the  appel- 
lant's locomotive  fell  upon  and  ignited  combustible  material 
which  appellant  had  negligently  and  knowingly  permitted 
to  accumulate  and  remain  upon  its  right  of  way  for  a  period 
of  two  months  at  a  time  of  great  drouth ;  that  the  fire  spread 
to  appellant's  depot  building;  that  on  said  day  there  was  an 
ordinary  wind  blowing,  and  appellant  negligently  permitted 
the  sparks  and  coals  from  said  fire  so  started  upon  its  right 
of  way  to  escape  and  spread  therefrom,  and  be  carried  by 
said  wind  to  and  communicate  with  appellee's  said  build- 
ings and  other  property  located  upon  their  premises,  which 
were  adjacent  to  said  right  of  way,  and  to  bum  and  com- 
pletely destroy  the  same. 

Appellant  insists  that  under  the  decision  of  this  court  in 
Pennsylvania  Co.  v.  Whitlock,  99  Ind.  16,  50  Am.  Rep. 
71,  the  wind  was  a  new  and  independent  intervening  agency 
and  for  this  reason  the  amended  complaint  was  insufficient 
The  decision  in  the  last  named  case  that  an  ordinary  wind 
was  a  new  and  independent  intervening  agency  was  ex- 
pressly overruled  in  Chicago,  etc,  R.  Co.  v.  WUliams,  131 
Ind.  30,  34,  and  was  clearly  disapproved  by  what  was  said 
in  Louisville,  etc.,  B.  Co.  v.  Nitsche,  126  Ind.  229,  234-238, 
9  L.  R.  A.  750,  22  Am.  St.  582.  See,  also,  Chicago,  etc.,  R. 
Co.  V.  Ross,  24  Ind.  App.  222,  227 ;  Chicago,  etc.,  R.  Co.  v. 
Luddtngton,  10  Ind.  App.  636,  637;  Note  (c)  to  Gilson 
Y.  Delaware,  etc..  Canal  Co.,  36  Am.  St.  824.  The  court 
did  not  err  in  overruling  the  demurrer  to  the  amended  com- 
plaint 

The  other  questions  argued  by  appellant  have  been  de- 
cided adversely  to  its  contentions  in  Pittsburgh,  etc.,  R.  Co. 
V.  Indiana,  etc.,  Co.,  154  Ind.  322;  Chicago,  etc.,  B.  Co. 
V.  Williams,  131  Ind.  30- 

Judgment  affirmed. 
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Smith  t;.  Indianapolis  Street  Railway          'fies   99 
Company.  ^ 

[No.  19»068.    Filed  April  80,  1902.  ] 

OOHBTITUTIONAL  LiLW.— Dou6t  2>i  Foxm  of  Siatute,—'EYexy  tdtimate 
reasonable  doubt  as  to  the  validity  of  a  statute  is  to  be  lesolved 
in  its  favor,    p.  4£7. 

Sahb. — Wisdom  of  Statute  Not  for  Court. — ^If  a  statute  is  within  the 
legislative  power,  the  conrt  cannot  set  np  its  judgment  as  to 
whether  the  power  has  been  wisely  or  unwisely  exercised,  p.  4S7. 

Samb. — Statute. — Ttoo  IrUerpretoHons  Admissible. — ^If  an  act  admits  of 
two  interpretations,  one  of  which  will  bring  it  within,  and  the 
other  presses  it  beyond,  the  constitutional  authority  of  the  Gen- 
eral Assembly,  that  interpretation  will  be  adopted  which  v^ill 
make  it  i>os8ible  to  uphold  the  act.    p.  4^. 

Strebt  Railboads. — Franchises. — Special  Privileges.  —  ConstihaionaL 
Law.— The  act  of  March  5,  1899,  authorizes  cities  of  more  than 
100,000  i>opulation,  according  to  the  last  federal  census  preceding 
the  incorporatioi#of  ''any  street  railroad  company  now  or  here- 
after organized,  * '  to  enter  into  a  contract  vrith  any  such  company, 
to  the  exclusion  of  all  others,  extending  its  franchise  for  a  term 
not  exceeding  thirty-f our  years,  and  fixing  fares  for  passengers  at 
a  rate  higher  than  that  fixed  by  a  previous  statute.  The  act  also 
contains  a  provision  that  ui)on  the  failure  to  contract  with  any 
such  company,  such  city  through  its  board  of  public  works  shall 
"open  to  free  competition  the  further  occupancy  for  a  period  not 
exceeding  thirty  years,*'  and  on  such  conditions  as  it  may  deem 
best.  Edd,  that  the  act  is  not  unconstitutional  as  being  a  grant 
of  special  privileges,    pp.  4S8-4SS. 

Samb.  — Incorporation.  — Presumption.  — In  an  action  against  a  street 
railroad  corporation,  it  will  be  presrmied  that  the  defendant  com- 
pany was  organized  under  the  general  act  for  the  incorporation 
of  street  railroads.     (H148  et  seq.  R.  S.  1881. )    p.  4S4. 

Samb. — Corporations. — Creation  by  Special  Act. — Extending  Rights  of  Ex* 
isting  Street  BaUway  Company. — ^The  act  of  March  5, 1899,  empower- 
ing cities  of  a  certain  class  to  contract  with  a  street  railway 
company  extending  its  franchise  and  otherwise  enlarging  its  rights 
is  not  unconstitutional,  as  being  in  violation  of  ^13,  article  11,  of 
the  State  Oonstitution,  requiring  corporations  other  than  banking 
corporations  to  be  formed  under  general  laws;  since  the  act  does 
not  relate  to  the  creation  of  corporations,  but  provides  for  the 
granting  of  more  rights  to  street  railways  already  organized,  pp. 

m^4sn. 
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CJoNSTTTunoNAL  Law. — Street  BaSroad^.—Act  of  1899. — Local  and 
Special  LegUlaUon.'^The  act  of  March  5,  1899  (Acts  1899,  p.  260) 
legnlating  the  granting  of  street  railroad  franchises  in  cities  of 
100,000  inhabitants  is  not  tinconstitntional  as  beiii|^  local  and 
special  legislation  in  violation  of  ^22,  article  4,  of  the  State  Ck)n- 
stitntion.    p,  4S7, 

Same,— Local  and  Special  Lait.— The  fact  that  the  General  Assembly 
enacts  a  local  and  special  law  not  comprehended  within  §22  of 
the  State  (Constitution  is  per  M.a  legislatiye  declaration  that  a 
general  law  cannot  be  made  applicable,    p.  4S8. 

From  Marion  Superior  Court ;  J.  M.  Leathers^  Judge. 

Action  by  Charles  F.  Smith  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

F.  £.  BurkCf  H.  Warrum  and  A.  Schoonover^  for  ap- 
pellant. 
F.  WinteTj  C.  Winter  and  8.  0.  PickenSy  for  appellee. 

GiLLETT,  J. — The  appellant  filed  a  complaint  in  the 
court  below  charging,  in  substance,  that  pn  the  5th  day  of 
May,  1899,  the  appellee  was  a  street  railroad  corporati(m 
organized  under  the  laws  of  this  State,  and  was  then  engaged 
in  operating  an  electric  street  railroad  upon  the  streets  of 
the  city  of  Indianapolis ;  that  on  said  day  appellant  entered 
one  of  appellee's  street  cars  so  operated,  for  the  purpose  of 
being  conveyed  therein  as  a  passenger;  that  appellee  ten- 
dered three  cents,  as  his  fare,  to  the  conductor  of  said  car, 
but  that  the  latter  refused  to  receive  the  same,  and  demanded 
that  appellant  should  pay  a  fare  of  five  cents,  or  surrender 
a  ticket  that  the  company  sold  at  the  rate  of  six  tickets  for 
twenty-five  cents,  or  twenty-five  tickets  for  $1 ;  that  appel- 
lant refused  so  to  do,  and  was  ejected  by  the  conductor  from 
said  car,  to  appellant's  damage,  etc.  Appellee  demurred 
to  this  complaint.  Its  demurrer  was  sustained.  Appellant 
excepted  to  the  ruling,  and  assigns  error  thereon  in  this 
court. 

Appellant's  counsel  state  in  their  brief:  "The  real  ques- 
tion— ^the  entire  question  before  the  court — ^may  be  said  to 
be  the  constitutionality  of  the  act  of  1899,  under  which 
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appellee  claims  the  right  to  charge  more  than  three  cents 
for  a  fare.  If  this  act  is  constitutional,  we  do  not  and  can- 
not claim  any  right  of  recovery  against  appellee." 

As  the  complaint  in  this  case  does  not  allege  that  the  ap- 
pellee was  not  acting  under  a  contract  made  with  said  city 
pursuant  to  Acts  1899,  p.  260,  §5458c  et  seq.  Bums  1901, 
it  must  be  presumed  that  the  requirement  of  appellee's  con- 
ductor was  lawful,  unless  said  act  is  unconstitutional,  as 
claimed  by  appellant's  counsel.  The  section  of  the  State 
Constitution  that  they  especially  claim  the  act  violates  is 
§28  of  article  1.  That  section  is  as  follows:  "The  General 
Assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens." 

Before  further  discussing  the  law  applicable  to  this  par- 
ticuar  case,  we  announce  certain  propositions  upon  which 
the  authorities  do  not  divide:  (1)  Every  ultimate  reason- 
able doubt  as  to  the  validity  of  a  statute  is  to  be  solved  in  its 
favor.  ^Ti  is  not  on  slight  implication  and  vague  conjec- 
ture, that  the  legislature  is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  itd  acts  to  be  considered  as  void. 
The  opposition  between  the  constitution  and  the  law  should 
be  such  that  the  judge  feels  a  clear  and  strong  conviction 
of  their  incompatibility  with  each  other."  Marshall,  C.  J. 
in  Fletcher  v.  PecTc,  6  Cranch  87,  128,  3  L.  Ed.  162.  (2) 
If  a  statute  is  within  the  legislative  power,  the  court  cannot 
set  up  its  judgment  as  to  whether  the  power  has  been  wisely 
or  unwisely  exercised.  It  is  its  duty  in  such  cases,  not  to 
obstruct,  but  to  enforce  the  legislative  will.  (3)  If  an  act 
admits  of  two  interpretations,  one  of  which  will  bring 
it  within,  and  the  other  presses  it  beyond  the  constitutional* 
authority  of  the  (Jeneral  Assembly,  that  interpretation  will 
be  adopted  which  will  make  it  possible  to  uphold  the  act, 
because  a  presumption  will  not  be  indulged  that  the  law- 
making power  intended  to  violate  the  fundamental  law, 
unless  that  conclusion  is  forced  upon  the  court  by  unam- 
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biguous  langaage.  As  said  by  Harris,  J.,  speaking  for  the 
court  in  People  v.  Supervisors,  17  K  Y.  235,  241 :  "Be- 
fore proceeding  to  annul,  by  judicial  sentence,  what  has 
been  enacted  by  the  lawmaking  power,  it  should  clearly 
appear  that  the  act  cannot  be  supported  by  any  reasonable 
intendment  or  allowable  presumption." 

Coimsel  for  appellant  say :  "We  do  not  deny  the  power 
of  the  legislature  to  authorize  a  grant  that  must  of  necessity 
be  monopolistic  in  its  nature,  otherwise  railway  franchises 
could  not  be  granted  at  all.*'  It  is,  of  course,  competent 
for  the  General  Assembly  to  make  provision  by  law 
whereby,  in  the  grant  of  a.  street  railroad  franchise,  there 
may  pass  with  the  grant  the  exclusive  right  of  the  grantee 
to  operate  cars  over  the  particular  space  occupied  by  its 
tracks  during  the  existence  of  its  franchise ;  otherwise  the 
grant  might  be  of  little  or  no  value.  But  the  conclusion  of 
counsel  for  appellant  that  the  law  in  question  is  of  a  mono- 
polistic character  is  based  on  the  assumption  that  it  was  so 
framed  that  only  the  appellee  company  could  obtain  the 
franchise  that  the  act  purported  to  authorize  the  city  to 
grant. 

Appellant's  counsel  state  that  the  appellee  was  incorpor- 
ated subsequent  to  the  year  1890,  and  that,  at  the  time  of 
the  enactment  of  the  act  of  1899,  appellee  was  operating 
under  a  franchise  that  it  had  been  held  by  the  Supreme 
Court  of  the  United  States  would  expire  on  January  18, 
1901.  Of  course  we  are  not  judicially  advised  of  this ;  but 
as  the  act  in  question,  in  its  earlier  sections,  seems  to 
assume  the  existence  of  a  street  car  franchise,  held  under 
said  city,  that  was  soon  to  expire,  we  are  content,  for  the 
purposes  of  this  opinion,  to  assume  the  existence  of  the  facts 
so  stated. 

The  act  is  a  very  long  one,  and  it  would  greatly  prolong 
this  opinion  to  state  all  of  its  provisions  in  detail.  In  sub- 
stance, the  act  provides  that  it  "may  be  lawful"  for  any 
city  having  a  population  in  excess  of  100,000  persons  by 


NOVEMBER  TEEM,  1901— Vol.  158.         429 
Smith  V.  Indianapolia  St.  B.  Oo. 

the  last  federal  census  preceding  the  incorporation  of  "any 
street  railroad  company  now  or  hereafter  organized", 
to  enter  into  a  contract  with  said  company  for  the 
granting  to  said  company  of  a  franchise  for  a  term  not  ex- 
ceeding thirty-four  years,  subject^ to  many  conditions,  rela- 
tive to  compensation,  fares,  paving,  the  use  of  its  lines  by 
suburban  and  interurban  railroad  companies,  the  right  of 
control  of  the  city,  etc.  One  condition  that  should  be  men- 
tioned is  as  follows:  "As  a  part  of  any  contract  entered 
into  pursuant  to  the  provisions  of  this  act,  and  as  a  part  of 
the  consideration  therefor,  the  company  entering  into  said 
contract  shall  first  make  an  absolute  surrender  to  such  city 
of  all  franchises  and  rights  to  the  use  and  occupancy  of  the 
streets,  alleys,  and  public  places  of  such  city  owned,  held, 
or  claimed  by  such  company  within  the  corporate  limits  of 
such  city  at  the  time  of  the  making  of  such  contract  pursu- 
ant to  the  provisions  of  this  act,  or  theretofore  owned,  held 
or  claimed  by  such  company.'^  Section  8  of  the  act  provides 
that  where  the  use  or  occupancy  of  any  streets  shall  be  had 
by  any  street  railroad  company  under  any  ordinance  or  con- 
tract fixing  or  limiting,  or  attempting  to  fix  or  limit,  the 
time  of  such  occupancy,  then,  if  no  extension  has  been 
granted  between  the  date  of  the  enactment  of  the  statute 
and  a  date  nine  months  before  the  date  of  the  termination  of 
said  right,  and  if  no  other  company  has  acquired  the  fran- 
chise and  property  by  contract  with  said  company  and  the 
city,  the  right  of  said  company  to  occupy  the  streets  shall, 
at  the  expiration  of  the  time  so  fixed  or  attempted  to  be 
fixed,  absolutely  expire,  and  the  company  is  then  author- 
ized to  remove  its  tracks,  etc.  It  is  further  provided  by  said 
section  that,  not  later  than  nine  months  before  said  time 
expires,  such  city,  through  its  board  of  public  works,  shall 
**open  to  free  competition  the  further  occupancy  for  a  period 
not  exceeding  thirty  years  of  the  streets  of  such  city,"  sub- 
ject to  the  conditions  and  limitations  of  section  two  of  the 
act,  and  that,  "in  such  competition  no  company  now  or 
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hereafter  organized  for  such  purpose  shall  be  excluded."  If 
the  occupying  company  is  not  the  successful  bidder,  and 
elects  not  to  remove  its  tracks,  etc.,  then  provision  is  made 
that  the  company  that  is  successful  in  the  competition  may 
institute  proceedings  to  condemn  such  property.  Section  9 
is  especially  important,  and  therefore  we  quote  it  in  full: 
"Nothing  contained  in  this  act  shall  be  so  construed  as  to 
take  away  from  the  board  of  public  works  and  common 
council  of  any  such  city  the  exclusive  powers  now  exercised 
over  the  streets,  highways,  alleys  and  bridges  within  such 
city,  or  the  rights  and  powers  now  possessed  by  such  board 
of  public  works  and  common  council  to  enter  into  contract 
with  reference  to  the  use  of  the  streets,  alleys  and  public 
places  in  such  city  for  street  railroad  purposes,  except  in  so 
far  as  such  powers  and  rights  shall  be  affected  by  contracts 
entered  into  pursuant  to  the  provisions  of  this  act,  and 
except  as  such  powers  are  reserved  to  such  city  by  the  pro- 
visions of  this  act."  Section  lO  of  the  act  is  as  follows: 
"It  shall  be  unlawful  for  any  railroad  company  operating 
under  a  contract  secured  under  the  provisions  of  this  act 
or  an  employe  of  the  same,  to  charge  or  receive  any  greater 
amount  for  fares  than  that  provided  for  in  this  act,  and  it 
shall  be  unlawful  to  fail  or  refuse  to  keep  on  sale  tickets  as 
provided  in  this  act,  and  any  one  violating  any  of  the  pro- 
visions of  this  section  shall  be  fined  in  any  sum  not  to 
exceed  $100."  Section  59  of  the  Indianapolis  Charter, 
§3830  Bums  1901,  provides,  among  other  things,  that  the 
board  of  public  works  of  said  city  is  granted  the  right  (sub- 
ject to  the  approval  of  the  common  council)  "to  authorize 
and  empower  by  contract,  telegraph,  telephone,  electric 
light,  gas,  water,  steam  or  street  car  or  railroad  companies 
to  use  any  street,  alley  or  public  place  in  such  cily,  and  to 
erect  necessary  structures  therein,  and  to  prescribe  the  terms 
and  conditions  of  such  use,  to  fix  by  contract  the  prices  to 
be  charged  to  patrons". 
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Section  9,  that  we  have  quoted  above,  when  subjected  to 
proper  interpretation  and  construction,  is  broad  enough  to 
authorize  the  statement  that  it  gave  to  the  city  an  absolutely 
free  hand  in  the  granting  of  a  street  railroad  franchise,  to 
take  effect  in  praesenti,  except  as  in  the  act  provided,  with 
reference  to  reservations  in  the  contract.  We  base  this 
conclusion  primarily  on  the  language  of  said  section.  It 
puts  upon  the  power  of  the  city  to  grant  street  railroad 
franchises  the  limitations  as  to  the  form  of  contract  pro- 
vided for  in  the  other  portions  of  the  act,  thus  fusing  it* 
with  the  rest  of  the  act,  and  recognizing  in  the  very  pre- 
scribing of  such  limitations  the  fact  that  it  was  intended 
to  grant  to  the  city  all  power  not  so  expressly  withheld. 
Section  10,  making  it  imlawful  to  exact  any  fare  in  excess 
of  the  provisions  of  the  act,  also  indicates  that  it  was  not 
intended  to  limit  the  city,  under  §9,  to  an  authority  that 
was  circumscribed  except  by  the  act  of  which  said  section 
is  a  part.  We  think  that  §9  is  to  be  construed  in  connec- 
tion with  §§1  and  2  of  the  act.  Any  number  of  corpora- 
tions might  have  been  organized  under  the  general  law  for 
the  incorporation  of  street  railroad  companies  after  the  act 
of  1899  was  passed,  and  while  the  federal  census  of  1890 
was  the  last  census,  and  thereby  been  in  a  position,  under 
§§1  and  2  of  the  statute,  to  bid  for  a  franchise  that  would 
have  enabled  the  company  obtaining  it  to  occupy  other 
streets,  or  to  parallel  the  lines  of  the  occupying  company, 
where  the  width  of  the  street  permitted.  Indeed  it  would 
be  competent  at  any  time  hereafter  for  the  city  to  grant 
franchises  under  §9  of  the  act,  to  companies  hereafter  or- 
ganized, provided  that  the  rates  of  fare  fixed  did  not  exceed 
the  maximum  rates  fixed  by  §2,  and  provided  that  the  con- 
tract was  in  the  other  respects  in  accord  with  such  other  pro- 
visions of  the  act  as  are  applicable.  It  was  not  necessary  that 
a  company  competing  for  the  franchise  with  the  occupying 
company  should  have  been  in  possession  of  an  unexpired 
franchise,  but,  if  it  had  such  a  franchise,  it  was  required  to 
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surrender  it,  as  a  part  of  the  consideration  of  the  new  eon- 
tract.  The  occupying  company  had  no  advantage  wliatever 
over  a  company  organized  to  compete  with  it,  except  that  it 
had  possession  for  a  limited  time  of  the  space  in  the  streets 
that  its  tracks  occupied,  and  if  that  circimistance  gave  it 
such  advantage  over  other  corporations  that  might  bid  for 
the  franchise  that  it  was  enabled  to  make  a  bid  that  the  city 
saw  fit  to  accept  as  against  other  bids,  that  was  an  advan- 
tage that  would  naturally  belong  to  it. 

Does  such  a  statute  amount  to  a  grant  by  the  General  As- 
sembly of  a  privilege  or  immunity  in  violation  of  §23  of 
article  1  of  the  State  Constitution  ?  Waiving  any  matter  of 
technical  construction  with  reference  to  this  provision,  we 
hold  that  it  does  not.  The  city  was  merely  empowered,  in 
its  discretion,  to  extend  appellee's  franchise,  or  it  might,  at 
a  particular  period  before  the  expiration  of  the  time  that 
such  franchise  would  expire,  let  a  contract  of  franchise  upon 
public  competition,  or  it  might  during  any  of  said  time  have 
exercised  the  authority  that  the  General  Assembly  expressly 
reserved  to  it  to  grant  a  franchise,  if  it  could  take  effect  in 
praesenti,  for  the  use  of  its  streets  by  virtue  of  §9.  There  is 
nothing  in  the  claim  that  no  other  company  but  appellee 
could  make  a  contract  by  which  it  could  charge  in  excess  of 
three  cents  as  fare.  The  act  was  intended  as  a  readjustment 
of  the  whole  street  car  situation  in  Indianapolis,  at  least  as 
applied  to  any  company  entering  into  a  contract  with  the 
city  by  virtue  of  said  act.  A  careful  study  of  the  act  has 
convinced  us  that  its  sole  effect,  in  so  far  as  it  relates  to  the 
relations  of  the  city  to  street  railroad  companies,  was  to 
make  it  possible,  under  specified  limitations,  to  make  a 
contract  for  a  street  railroad  franchise  that  was  not  ham- 
pered by  the  provisions  of  the  so  called  three  cent  fare  law 
of  1897-  In  this  view  it  is  quite  plain  that  the  act  was  not 
a  grant  to  the  appellee,  but  was  merely  a  restoration  to  the 
city  of  its  former  power  to  enter  into  contracts  for  the  grant 
of  street  railroad  franchises. 
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Because  a  law  merely  authorizes  a  municipality  to  make 
a  particular  contract,  leaving  it  authority,  under  other  sec- 
tions of  the  law,  to  make  other  contracts,  does  not  create  a 
monopoly,  even  if  there  is  a  contract  let  without  advertising 
or  competition. 

If  it  was  the  desire  of  said  city,  as  such  desire  found 
expression  through  its  authorized  representatives,  to  extin- 
guish the  remaining  portion  of  appellee's  rights  under  its 
former  franchise,  by  entering  into  a  new  contract  with  it 
that  would  supersede  the  one  that  before  existed,  there 
would  be  no  occasion  to  advertise  and  offer  competition  for 
that  purpose,  because  no  one  but  appellee  could  offer  Uiat 
which  the  city  desired  to  acquire.  It  would  doubtless  have 
been  a  wiser  law,  and  more  in  keeping  with  the  modem 
view  that  effort  should  be  made  to  obtain  the  best  price  for 
the  right  to  use  the  public  streets,  if  the  act  had  provided 
that  before  contracting  the  city  should  be  required  to  invite 
competition ;  but  even  without  that  limitation  the  city  had 
full  authority  so  to  do,  and  if  it  is  now  perceived  that  it 
made  an  unwise  contract  with  appellee, — a  matter  concern- 
ing which  we  are,  of  course,  not  judicially  advised, — ^the 
blame  properly  rests  upon  the  representatives  of  the  cily 
who  made  the  contract 

Even  if  we  were  to  grant  that  §§1,  2,  and  9  of  the  act 
have  been  construed  by  us  too  broadly,  still  appellant  must 
fail  in  this  particular  ground  of  attack,  for  beyond  question 
the  city  was  authorized  to  refuse  to  negotiate  with  appellee 
alone,  and  could  wait  imtil  the  -time  fixed  in  §8,  nine 
months  before  the  expiration  of  appellee's  franchise,  and 
then  let  a  contract  upon  public  competition.  As  a  mere 
business  proposition,  the  city,  if  it  could  not  obtain  satis- 
factory terms  from  appellee  at  the  outset,  could  have  much 
better  afforded  to  bide  its  time  than  appellee,  for  ultimately 
the  latter  would  have  been  compelled  to  sue  for  terms. 

The  act  represents  the  legislative  judgment  that  appel- 
lee's then  existing  franchise  should  be  merged  in  a  new 
Vol.  158—28 


434  SUPREME  COURT  OF  INDIANA, 

Smith  V.  Indianapolia  St.  R.  Oo. 

f ranchise^  if  it  could  be  acquired  on  sufficiently  advantage- 
ous terms.  The  General  Assembly  therefore  merely  gave 
the  city  permission  to  treat  with  appellee,  for  something 
that  no  one  but  appellee  possessed,  on  any  terms  upon  which 
the  contracting  parties  might  agree,  provided  that  they  were 
not  more  burdensome  than  those  fixed  as  a  maximum  of 
terms  by  the  act.  As  we  have  stated,  the  act  is  not  a  grant 
to  a  private  corporation,  but  it  is  a  mere  delegation  of  busi- 
ness powers  to  a  governmental  corporation.  If  the  act,  ex 
proprio  vigore,  had  granted  the  appellee  a  franchise,  or  if 
it  had  directed  the  city  so  to  do,  a  different  question  would 
have  been  presented ;  but  the  attack  of  appellant,  in  so  far 
as  it  is  based  on  the  claim  that  the  act  is  a  grant  of  a  privi- 
lege or  immunity,  must  fail,  since  it  must  be  admitted  that 
the  act  is  only  permissive.  The  powers  conferred  might  be 
abused  by  the  agent,  but  in  honest  and  capable  hands  there 
was  no  reason,  so  far  as  the  provisions  of  the  act  were  con- 
cerned, why  there  should  have  been  such  abuse,  if  any 
there  was. 

It  is  next  claimed  that  the  act  in  question  violates  the 
following  section  of  the  State  Constitution :  "Corporations, 
other  than  banking,  shall  not  be  created  by  special  act,  but 
may  be  formed  under  general  laws."  Section  13,  article  11. 
If  the  appellee  is  a  corporation  organized  under  the  laws  of 
Indiana,  as  the  complaint  alleges,  it  must  be  presumed  that 
it  was  organized  under  the  general  act  for  the  incorporation 
of  street  railroads  that  became  a  law  September  7,  1861. 
§4143  et  seq.  R.  S.  1881.  Section  2  of  that  act  provides 
that  the  organization  "shall  be  a  body  politic  and  corporate 
in  perpetuity."  Under  that  act,  appellee's  corporate  con- 
tinuity is  only  dependent  upon  §11  of  the  act  mentioned, 
that  provides  that  the  "act  may  be  amended  or  repealed  at 
the  discretion  of  the  legislature."  A  street  railroad  cor- 
poration is  none  the  less  a  corporation  because  it  does  not 
possess  a  franchise.  It  is  its  right  to  be  a  corporation  that 
gives  it  the  capacity  to  acquire  a  franchise.    In  this  case  the 
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General  Assembly  did  not  grant  appellee  anything.  What- 
ever was  granted  was  power  to  the  city.  Under  the  act  of 
1899,  it  was  within  the  authority  of  thexxity  to  have  granted 
this  corporation,  or  any  other  street  railroad  corporation, 
a  new  franchise.  The  grant  applied  to  the  cily  not  only  in 
its  relation  to  appellee,  but  in  its  relations  to  all  sudi  cor- 
porations as  might  contract  with  it.  The  act  amounted  to 
no  more  than  a  regulating  of  the  right,  and  a  granting  of  a 
more  ample  and  definite  power.  Our  cases  of  Oity  of  Inr 
dianapolis  v.  Navin,  151  Ind.  139,  41  L.  R.  A.  337,  and 
In  re  Bank  of  Commerce,  153  Ind.  460,  47  L.  R.  A.  489, 
conclusively  settle  the  question  under  consideration  against 
appellant.  In  the  Navin  case  it  was  said :  ^'When  the  pres- 
ent Constitution  of  1851  went  into  effect^  on  November  1, 
1851,  there  were  a  great  number  of  corporations  in  this 
State  which  had  been  created  by  special  acts.  The  legisla- 
ture, commencing  with  its  first  session  of  1852,  after  the 
Constitution  took  effect,  again  and  again,  by  special  acts, 
enlarged  the  powers  and  privileges  of  such  corporations,  but 
in  no  instance  created  a  corporation  by  special  act,  thus 
recognizing  the  difference  between  the  creation  of  a  cor- 
poration and  the  regulation  of  a  corporation  already  in  ex- 
istence. There  sat  as  members  of  the  legislature  passing 
such  acts  many  persons  who  had  been  members  of  the  con- 
stitutional convention,  and  who  were  familiar  with  the  pror 
visions  of  the  Constitution  and  its  intended  reforms  and 
changes.  No  one  questioned  the  right  of  the  legislature  to 
pass  sucli  special  acts,  and  for  over  forty-five  years  the 
power  assumed  by  the  legislature  has  never  been  challenged, 
but  has  been  acquiesced  in  by  the  State  and  people.  This 
practical  construction  is  influential.  French  v.  State,  ex  rel., 
141  Ind.  618,  628,  29  L.  R.  A.  113 ;  Hovey  v.  Stale,  ex  rel., 
119  Ind.  386 ;  City  of  Terre  Haute  v.  Evansville,  etc.,  R. 
Co.,  149  Ind.  174,  37  L.  R.  A.  189,  and  cases  cited.  It  is 
one  thing  to  create  a  corporation,  bring  it  into  existence, 
and  quite  another,  as  an  existing  corporation,  to  regulate 
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its  conduct  and  relations  as  te  other  corporations  and  per- 
sons. It  has  been  decided  in  many  cases  that,  when  a  cor- 
poration has  been  created,  a  special  act  regulating  it,  with- 
out changing  the  organization  of  the  corporate  body,  is  not 
within  the  prohibition.  Wilkins  v.  State,  113  Ind.  514; 
Central,  etc.,  Assn.  v.  Alahama,  etc,  Ins.  Co.,  70  Ala.  120; 
Attorney-General  v.  North  American  Life  Ins.  Co.,  82  If. 
T.  172;  In  re  New  York,  etc.,  B.  Co.,  70  N.  Y.  327,  337, 
338 ;  In  re  Application  of  Church,  92  N,  Y.  1,  4 ;  Syracuse 
City  Bank  v.  Davis,  16  Barb.  (N.  Y.)  188;  Southern  Par 
cific  B.  Co.  V.  OHon,  32  Fed,  457 ;  Green  v.  Knife  Falls, 
etc.,  Corp.,  35  Minn.  155,  27  N.  W.  924;  St.  Paul,  etc., 
Ins.  Co.  V.  Allis,  24  Minn.  75 ;  Cotton  v.  Mississippi,  etc., 
Co.,  22  Minn.  372 ;  St.  Joseph,  etc.,  B.  Co.  v.  Shamhaugh, 
106  Mo.  557, 17  S.  W.  581 ;  State  v.  Cape  Girardeau,  etc., 
B.  Co.,  48  Mo.  468 ;  Attorney-General  v.  Joy,  55  Mich.  94, 
106, 107,  20  N,  W.  806;  Wallace  v.  Loomis,  97  U.  S.  146, 
24  L.  Ed.  895 ;  Morawetz  on  Corp.,  §12 ;  Clark  on  Corp., 
pp.  43-45." 

In  the  Bank  of  Commerce  case  it  was  held  that  an  act 
providing  for  the  extension  of  the  corporate  life  of  a  cor- 
poration, created  by  special  act  before  the  adoption  of  the 
present  Constitution,  amounted  to  an  effort  to  create  a  cor- 
poration, and  was  therefore  in  violation  of  that  instrument, 
but  the  ]!f  avin  case  and  the  Bank  of  Commerce  case  are 
written  upon  the  same  lines.    If  the  act  itself  conferred  a 
new  franchise  upon  the  company,  a  different  question  might 
be  presented,  as  the  Constitution  cannot  be  evaded  by  the 
creation  of  a  corporation  by  general  act,  and  the  subsequent 
grant  to  it  of  extraordinary  powers  by  special  act.    We  have 
not  been  unmindful  that  the  act  of  1897  relative  to  fares 
was  an  amendment  of  the  charter  of  all  street  railroad  com- 
panies operating  in  cities  having  a  population  of  more  than 
100,000  persons.    But,  if  it  be  objected  that  the  act  of  1899 
impliedly  gave  the  appellee  a  right  to  contract  relative  to 
fares  that  it  did  not  possess  after  the  act  of  1897  became  a 
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law,  the  answer  to  that  is,  that,  if  it  was  competent  for  the 
General  Assembly  to  lay  that  burden  on  appellee  after  it 
was  organized,  under  the  reserved  right  of  amendment,  then 
it  was  also  competent  to  repeal  the  act  that  created  the  bur- 
den. In  other  words,  if  the  Navin  case,  upholding  the  law 
of  1897,  correctly  decided  that  that  law  did  not  amount  to 
the  creation  of  a  corporation  by  special  law,  then,  by  the 
same  token,  it  must  be  held  that  the  law  of  1899  taking 
away  the  disability  is  not  obnoxious  to  that  constitutional 
provision. 

The  act  in  question  is  not  invalid,  because  it  is  not  a  gen- 
eral law.  The  power  of  the  General  Assembly  to  pass  local 
and  special  laws  finds  its  restraint  in  §22  of  article  4  of  the 
State  Oonstitution.  The  General  Assembly  is  by  that  sec- 
tion denied  power  to  enact  local  or  special  laws  upon  seven- 
teen subjects.  The  next  section  ordains  that:  "In  all  the 
cases  enumerated  in  the  preceding  section,  and  in  all  other 
cases  where  a  general  law  can  be  made  applicable,  all  laws 
shall  be  general,  and  of  uniform  operation  throughout  the 
State."  As  the  subject-matter  of  the  legislation  in  question 
does  not  fall  within  said  §22,  it  must  be  held,  as  it  has  been 
held  by  this  court  since  the  decision  of  Oentile'v.  State,  29 
Ind.  409,  that  the  determination  of  the  General  Assembly 
that  a  law,  not  relating  to  any  of  the  subjects  mentioned  in 
said  §22,  cannot  be  made  general  is  not  subject  to  review  by 
the  courts.  Ckm  v.  State,  33  Ind.  418;  State,  ex  reh, 
V.  Tucker,  46  Ind.  355 ;  Yichery  v.  Chase,  50  Ind.  461 ; 
Mount  V.  State,  ex  rel,  90  Ind.  29,  46  Am.  Kep.  192 ;  Kelly 
V.  State,  ex  rel,  92  Ind.  236 ;  Warren  v.  City  of  Evansville, 
106  Ind.  104;  Johnson  v.  Board,  etc.,  107  Ind.  15;  Wiley 
V.  Corporation  of  Bluff  ton.  111  Ind.  152 ;  City  of  Evans- 
viUe  V.  State,  118  Ind.  426,  4  L.  R  A.  93 ;  State,  ex  rel,  v. 
Kolsem,  130  Ind.  434, 14  L.  E.  A.  566 ;  Bell  v.  Maish,  137 
Ind,  226;  Young  v.  Board,  etc.,  137  Ind.  323;  Pennsylr 
vania  Co.  v.  State,  142  Ind.  428 ;  Mode  v.  Bea^ley,  143  Ind. 
306;  Woods  v.  McCay,  144  Ind.  316,  33  L.  K.  A.  97;  City 
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of  Indianapolis  v.  Navin,  supra.  The  fact  that  the  Gen- 
eral Assembly  enacts  a  special  or  local  law  not  compre- 
hended within  said  §22  is  per  se  a  legislative  declaration 
that  a  general  law  cannot  be  made  applicable.  State,  ex  rel, 
V.  Kolsem,  supra;  Mode  v.  Beashy,  supra;  Woods  v.  Mc- 
Cay,  supra;  City  of  Indianapolis  v.  Navin,  supra. 

Objection  is  made  by  appellant  to  some  of  the  sections  of 
the  act  that  we  have  not  mentioned,  such  as  the  grant  of  the 
right  to  purchase  other  street  railroad  lines  in  said  city, 
etc.  As  it  might  be  conceded  that  all  of  these  sections  were 
unconstitutional,  yet,  as  enough  would  remain  to  authorize 
the  making  of  a  contract  as  to  the  rates  of  fare,  we  deem  it 
unnecessary  to  decide  any  of  such  further  questions.  The 
court  below  did  not  err  in  sustaining  the  demurrer  to  appel- 
lant's complaint 

Judgment  affirmed. 


Miller  et  al.,  Executobs,  v.  Stephens, 
Administrator. 

[No.  ie,786.    FUed  April  80,  1902.] 

WTLLa.^Hu8hand  and  Wife^—EUcHan  by  Widow.— Personal  Property.-- 
Peal  Eetale.'-Seotioii  2048  Bums  1901  proyiding  that  where  a  hus- 
band dies  testate  his  will  shall  have  no  eflTect  upon  his  widow's 
right  to  one-third  of  his  personal  property  remaining  after  the 
payment  of  his  debts,  unless  she  eleots  to  take  thereunder  within 
ninety  days  after  the  will  has  been  admitted  to  probate,  and 
$2666  Bums  1901  which  provides  that  if  the  widow  does  not  elect 
within  a  year  to  take  nnder  the  law  instead  of  nnder  her  husband's 
will  she  shall  be  confined  to  her  rights  under  the  will  as  to  the 
real  estate,  are  independent,  substantive  provisions,    pp.  440-44S. 

Bavr,— Election  by  Widow. — ^The  right  given  a  widow  to  elect  to  take 
nnder  the  law  or  nnder  the  provisions  of  her  husband's  will 
(^§2648,  2666  Bums  1901)  is  purely  statutory,  and  can  only  be  en- 
joyed by  a  compliance  with  the  statute  conferring  it.    p.  44^. 

Sahb. — Election  by  Widow. — Statute  as  to  Personal  Property. —The  pro- 
vision of  §2648  Bums  1901  that  if  a  widow  elect  to  take  under  the 
provisions  of  her  husband's  VTiU  instead  of  one-third  of  his  per- 
sonal property  given  to  her  by  law,  she  shall  make  her  election 
within  ninety  days  after  the  will  has  been  admitted  to  probate, 
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andy  "in  the  same  manner  as  widows  are  now  required  by  law  to 
elect,"  has  the  same  foroe  and  effect  as  if  the  words  of  §2666 
Bums  1901  requiring  the  election  to  be  in  writing,  signed  bj  the 
widow,  and  acknowledged  before  some  officer  authorized  to  take 
the  acknowledgment  of  deeds  appeared  in  its  stead,    p.  US. 

"WlLLB, — Eleedon  by  Widow, — Right  of  Penonal  EepresenUUive  to  Quettion 
Validity  of  JBIecfum.— Although  the  right  of  election  is  i)6r8onal  to 
the  widow,  and  can  be  exercised  by  no  other  person,  her  personal 
xepresentatiye  may  question  the  validity  of  an  alleged  election  by 
his  decedent,    pp.  44s,  444. 

Sahb. — Election  by  Widow, — Action  to  Anntd, — ^Where  the  executor  of 
the  will  of  the  husband  proceeded  to  settle  his  decedent's  estate 
on  the  theory  that  his  widow  had  elected  to  take  under  the  will, 
the  administrator  of  the  deceased  widow's  estate  may  maintain 
an  action  to  have  the  alleged  election  of  the  widow  judicially  de- 
clared void  and  expunged  from  the  will  record,    p,  444, 

From  Posey  Circuit  Court;  0.  M.  Welbamj  Judge. 

Suit  by  Ezra  Stephens,  administrator  of  the  estate  of 
Celeste  S.  Murphy,  deceased,  against  Julius  C.  Miller  and 
others,  executors  of  the  will  of  Edward  Murphy,  de- 
ceased, to  set  aside  an  alleged  election  by  Celeste  S. 
Murphy,  deceased,  to  take  under  the  will  of  her  deceased 
husband,  Edward  Murphy.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

F.  P.  Leonard^  for  appellants. 

O.  V.  Memies  and  W.  8.  Jacksorij  for  appellee. 

Hadley,  J. — ^Edward  and  Celeste  Murphy  were  husband 
and  wife,  old  and  childless.  Edward  died  December  3, 
1900,  testate,  leaving  real  estate  of  the  value  of  $3,000,  and 
a  personal  estate  of  the  value  of  $31,000.  The  will  pro- 
vided that  Celeste  should  have,  "in  consideration  of  her  sur- 
rendering all  her  l^al  claims"  to  her  husband's  estate,  the 
household  effects,  and  $2,000  per  annum  during  her  life. 
Excepting  a  few  trifling  legacies,  the  remainder  of  the 
estate  was  bequeathed  to  certain  benevolences  in  New  Har- 
mony. Appellants,  as  executors,  entered  upon  the  execution 
of  the  will.  On  the  day  of  Edward's  death,  Celeste  signed 
a  paper  in  these  words:  "The  foregoing  will  of  my  late 
husband  Dr.  Edward  Murphy,  dated  July  26,  1899,  having 
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been  carefully  read  and  explained  to  me,  I  hereby  elect  to 
take  my  interest  in  said  estate  under  the  provisions  of  said 
will,  and  I  hereby  renounce  all  my  rights  and  interest  under 
the  laws  of  Indiana."  There  was  no  acknowledgment  of 
the  writing  before  an  officer.  This  paper  was  filed,  and, 
with  the  probate  of  the  will,  recorded  in  the  office  of  the 
clerk,  in  the  record  of  wills  on  the  6th  day  of  December, 
1900,  and  on  the  8th  day  of  December,  five  days  after  her 
husband's  death,  Celeste  died  intestate.  Appellee,  as  her 
personal  representative,  brought  this  action  to  have  said 
pretended  election  set  aside  and  held  for  naught.  A  de- 
murrer to  the  complaint  was  overruled,  and  appellants  re- 
fusing to  answer,  judgment  was  entered  for  appellee  in 
accordance  with  the  prayer  of  his  complaint.  Appellant 
argues  four  propositions  in  support  of  his  appeal :  (1)  That 
§§2648,  2666  Bums  1901,  relating  to  the  subject  of  elec- 
tion by  widows,  are  upon  the  same  subject,  and  should  be 
read  together,  and  construed  to  mean  that  when  a  testator 
makes  provision  in  his  will  for  his  widow  in  lieu  of  her  stat- 
utory rights  in  his  estate,  and  dies  the  owner  of  both  real 
and  personal  property,  her  rights  in  his  estate  are  governed 
by  the  will  unless  she  affirmatively  elects  to  take  under  lie 
law,  as  provided  in  §2666.  (2)  The  election  of  Mrs.  Mur- 
phy is  a  substantial  compliance  with  the  law,  and  therefore 
valid.  (3)  The  right  of  election  is  personal  to  the  widow, 
and  the  manner  of  such  election  should  not  be  questioned 
by  the  personal  representative,  or  the  creditors.  (4)  This 
action  is  prematurely  brought. 

I.  The  legislature,  as  long  ago  as  1843,  empowered  a 
widow  to  circumvent  an  attempt  of  her  husband  to  deprive 
her  of  her  statutory  rights  in  his  real  estate  by  will,  but  at 
the  same  time  put  the  widow  upon  her  election  between  her 
rights  under  the  will  and  under  the  law,  except  in  cases 
where  it  clearly  appeared  that  both  were  intended  by  the 
testator.  §101,  p.  431,  R.  S.  1843.  This  statute,  as  modi- 
fied in  1852  to  conform  to  the  substitution  of  a  fee  for  a 


NOVEMBEE  TEEM,  1901— Vol.  158.         441 
{fillorv.  Stephens. 

dower  interest,  has  since  continued  to  be  the  law  of  this 
State.  The  failure,  however,  of  the  statute  to  specify  the 
mode  of  election,  gave  rise  to  much  uncertainty  in  cases  of 
testacy,  and  our  reports  abound  with  cases  where  the  equiv- 
ocal action  of  widows  became  the  subject  of  litigation  to 
determine  whether  by  acts  in  pais  or  by  estoppel  they  should 
be  deemed  to  have  elected  to  take  the  devises  or  pecuniary 
provisions  of  their  husband^s  wills  in  lieu  of  their  statutory 
rights  in  the  real  estate.  To  cure  this  evil,  and  to  settle 
permanently  the  choice  of  the  widow  within  the  year  of 
administration  and  before  the  time  for  distribution  of  the 
estate  arrived,  the  legislature  in  1885  (Acts  1885,  p.  239, 
§2666,  supra,)  amended  the  old  law  by  requiring  all  such 
elections  to  be  made  in  writing  signed  by  the  widow,  and 
acknowledged  before  soine  officer  authorized  to  take  the  ac- 
knowledgment of  deeds,  and  made  within  one  year  after  the 
will  has  been  admitted  to  probate  and  filed  in  the  clerk^s 
office  and  recorded  with  the  will  in  the  will  record.  This 
amendment  further  provides  that  if  a  widow  remains  pas- 
sive and  fails  to  signify  her  election  within  the  time  limit 
she  shall  be  confined  to  her  rights  under  the  will.  Under 
this  and  all  former  like  statutes  the  widow's  right  of  elec- 
tion is  confined  exclusively  to  real  estate  left  by  the  hus^- 
band.  Prior  to  1891  we  had  no  law  that  protected  the 
widow,  as  against  her  husband's  will,  in  any  portion  of  his 
personal  property,  and  except  as  to  her  statutory  right  to 
$500  in  value,  the  husband  might,  by  will,  wholly  exclude 
his  widow  from  participation  in  his  personal  estate,  however 
large  it  might  be,  and  however  small  his  real  estate,  and 
leave  her  remediless.  The  hardship  sometimes  imposed  by 
this  unrestrained  right  of  the  husband  induced  the  legisla- 
ture to  pass  the  act  of  1891  (Acts  1891,  p.  404,  §2648, 
supra,)  which  provides:  'Ti  a  man  die  testate  leaving  a 
widow,  one-third  of  his  personal  estate  shall  descend  to  such 
widow,  subject,  however,  to  its  proportion  of  the  debts  of 
said  decedent:    Provided,  however,  that  nothing  in  this  act 
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shall  be  construed  to  reduce  the  interest  which  the  law  now 
gives  a  widow  in  the  estate  of  a  deceased  husband ;  and  pro- 
vided, further,  that  such  widow  may  elect  to  take  under  the 
will  of  said  decedent  instead  of  this  or  any  other  law  of 
descent  of  this  State,  which  election  shall  be  made  within 
ninety  days  after  said  will  has  been  admitted  to  probate  in 
this  State,  and  in  the  same  manner  as  widows  are  now  re- 
quired by  law  to  elect."    When  this  latter  statute  was  en- 
acted the  one  in  relation  to  election  in  real  estate  had  been 
in  force  substantially  as  it  now  exists  for  more  than  fifty 
years,  and  if  the  legislature  had  intended  merely  to  extend 
it  in  like  manner  over  personalty,  as  contended  by  appellant, 
the  amendment  of  §2666,  supra,  would  have  been  the  usual 
and  simplest  mode  of  accomplishing  it.     That  the  legisla- 
ture did  not  so  intend  is  manifest,  not  only  by  their  adoption 
of  an  original  act  and  failure  to  refer  to  §2666,  supra,  but 
the  time  in  which  action  is  required  under  the  act  of  1891 
is  limited  to  ninety  days,  and  the  effect  of  inaction  is  the 
reverse  of  that  provided  by  §2666,  supra.    That  is  to  say, 
under  the  latter  section  the  widow  is  given  a  year  in  which 
to  make  up  her  mind  whether  she  will  choose  the  provisions 
made  for  her  in  her  husband's  will,  or  her  legal  rights  in  his 
real  estate  under  the  statutes  of  descent,  and  if  she  fails  to 
act  at  all  within  the  period  fixed,  she  will  be  conclusively 
held  to  have  chosen  the  will,  and  her  rights  will  be  gov- 
erned by  that  instrument;  while,  imder  the  act  of  1891 
(§2648,  supra) J  in  all  cases  where  a  husband  dies  testate 
his  will  shall  have  no  effect  upon  his  widow's  right  to  one- 
third  of  his  personal  property  remaining  after  the  payment 
of  debts,  and  her  right  thereto  is  absolute  without  any  ac- 
tion on  her  part.    In  a  sense  the  law  chooies  for  her.    But 
if  she  prefers  the  provisions  made  for  her  by  the  will  she 
can  obtain  it  by  signifying  her  preference  in  the  manner 
prescribed  within  ninety  days  after  the  probate  of  the  will. 
It  is  plain  that  §§2648,  2666  Burns  1901,  are  independent, 
substantive  provisions, — one  relating  to  personalty  and  th^ 
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other  to  real  estate, — and  it  only  remains  for  the  courts  to 
enforce  them  in  all  proper  cases,  as  well  in  estates  composed 
of  both  real  and  personal  property  as  in  those  composed  of 
a  single  class.  With  the  expediency  of  the  two  acts  and 
two  rules  of  procedure  in  the  settlement  and  distribution  of 
estates  we  have  nothing  to  do. 

n.  Assuming  that  the  paper  signed  by  Mrs.  Murphy 
was  intended  by  her  as  an  election  to  accept  the  will  of  her 
husband  in  lieu  of  her  statutory  rights  in  both  personal  and 
real  estate,  for  want  of  an  acknowledgment  before  an  officer 
it  must  nevertheless  be  held  invalid,  and  of  no  legal  effect 
The  right  of  election  is  purely  statutory,  and  can  only  be 
enjoy^  by  a  compliance  with  the  statute  conferring  it.  To 
secure  definite  action  and  overcome  confusion  and  contro- 
versy, and  remove  opportunity  for  imposition  upon  defense- 
less widows  by  unscrupulous  heirs,  the  General  Assembly, 
by  the  act  of  1885,  as  they  had  the  power  to  do,  provided 
that  the  right  of  election  should  depend  upon  its  timely  and 
solemn  execution.  The  particular  manner  of  execution  pre- 
scribed is  a  condition  upon  which  the  right  itself  rests.  The 
writing,  the  signing,  and  the  acknowledgment  before  an 
officer,  are  equally  essential  steps,  and  the  absence  of  either 
will  make  the  instrument  null  and  defeat  the  election. 
Fosher  v.  GuUliams,  120  Ind.  172 ;  Draper  v.  Morris,  137 
Ind.  169 ;  Dudley  v.  Pigg,  149  Ind.  863. 

It  is  contended  that  §2648  Bums  1901  does  not  require  ac- 
knowledgment before  an  officer.  But  it  clearly  does.  The 
words  are  that  the  election  shall  be  made  ^4n  the  same  man- 
ner as  widows  are  now  required  by  law  to  elect.''  This  lan- 
guage has  the  same  force  and  effect  as  if  the  words  of  the 
act  of  1885  appeared  in  its  stead.  It  must,  therefore,  be 
held  that  no  election  was  made  by  Mrs.  Murphy. 

m.  We  concede  that  the  right  of  election  is  personal  to 
the  widow,  and  can  be  exercised  by  no  other,  but  we  cannot 
grant  that  her  personal  representative  has  no  right  to  ques- 
tion the  validity  of  such  election  if  she  endei^vor^  tp  p^iak^ 
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one.  If  the  writing  was  void  as  an  election,  as  we  have  seen 
it  was,  the  status  of  Mr.  Murphy's  estate  was  exactly  the 
same  as  if  no  election  had  been  attempted,  and  if  his  execu- 
tors were  proceeding  to  administer  his  estate  according  to 
his  will  in  contravention  of  the  law  and  legal  rights  of  the 
estate  of  Mrs.  Murphy,  as  is  alleged,  it  was  the  right  and 
duty  of  the  latter's  administrator  to  interfere. 

IV.  This  suit  was  not  prematurely  brought  The  action 
is  not  for  distribution,  but  to  have  the  alleged  election  of 
the  widow  judicially  declared  void,  and  expunged  from  the 
will  record. 

Judgment  affirmed. 


Toy  et  al.  v.  Craig. 

[No.  ie,781.    Filed  May  1,  1908.  ] 

Dbainb.  — Appeal.  —  Tramenpt,  — Appeal  and  Error, — i20oortf.— Whsro 
the  transcript  of  the  proceedings  on  appeal  from  an  order  of  the 
board  of  county  commissioners  establishing  a  drain  contains  only 
the  proceedings  of  the  board  had  after  the  cause  was  remanded 

«  from  a  former  appeal,  and  does  not  show  that  any  petition  for 
drainage,  or  remonstrance  against  the  same,  was  ever  filed,  or  that 
any  viewers  were  ever  appointed  or  made  any  rei>ort,  a  transcript 
of  the  former  appeal  showing  the  petition,  remonstranoe,  appoint- 
ment of  viewers,  and  their  report,  is  improperly  included  in  the 
record  in  an  appeal  to  the  Supreme  Oonrt  from  a  judgment  of  the 
circuit  court  dlBTniHsing  the  last  appeal,  and  the  same  cannot  be 
considered  by  the  Supreme  Court  in  determining  whether  the 
court  below  erred  in  dismiBsIng  the  last  appeal. 

From  Hamilton  Circuit  Court ;  J*.  F.  Ntal^  Judge. 

From  an  order  of  the  board  of  commissioners  on  peti- 
tion of  Robert  J.  Craig  and  others  establishing  a  drain, 
Margaret  M.  Toy  and  others,  remonstrants,  appealed. 
The  circuit  court  dismissed  the  appeal,  and  remonstrants 
appeal.    Affirmed* 

J.  A.  Roberts,  M.  Vestal,  I.  W.  Christian,  W.  8.  ChrisHan 
and  E.  E.  Cloe,  for  appellants. 

F.  K  GaviUy  T.  P.  Davis,  J.  L.  Gavin  and  C.  M.  Gentry^ 
for  appellee. 
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Monks,  J. — Appellee  commenced  proceedings  to  con- 
struct a  drain,  under  §§5655-5688  Burns  1901,  §§4285- 
4317  Homer  1901.  Appellants,  who  filed  remonstrances 
before  the  board,  appealed  on  September  3,  1900,  from  the 
order  establishing  said  work  and  ordering  the  construction 
of  said  drain,  to  the  court  below.  Afterwards,  on  motion  of 
appellee,  said  appeal  was  dismissed  by  the  court  below,  and 
judgment  for  costs  rendered  against  appellants.  From  this 
judgment,  appellants  appeal  to  this  court,  and  assign  for 
error  the  sustaining  of  appellee's  motion  to  dismiss  the 
appeal. 

The  transcript  filed  in  this  court  shows  that  on  September 
17,  1900,  a  transcript  of  the  proceedings  before  the  board 
of  commissioners,  certified  by  the  county  auditor,  was  filed 
in  the  office  of  the  clerk  of  the  court  below.  Said  auditor's 
transcript  only  exhibits  the  appointment  of  reviewers,  and 
contains  a  copy  of  this  report,  a  copy  of  the  order  of  the 
board  establishing  the  drain  and  ordering  its  construction, 
a  copy  of  the  final  report  of  said  reviewers,  under  §5670 
(§4300),  supra,  and  the  appeal  bond  which  was  approved 
by  the  county  auditor  September  3,  1900. 

Said  auditor's  transcript,  filed  on  said  appeal  of  Septem- 
ber 3,  1900,  from  said  final  order  of  the  board,  does  not 
show  that  any  petition  for  drainage,  or  remonstrance  against 
the  same,  was  even  filed  before  the  board,  or  that  any  view- 
ers were  ever  appointed,  or  made  any  report.  It  only  con- 
tains the  proceedings  before  the  board  from  July  3,  1900, 
to  September  3,  1900.  .  No  original  papers  filed  before  the 
board  are  copied  in  the  transcript  on  this  appeal,  by  the 
clerk  of  the  court  below,  and  his  transcript  does  not  show 
that  such  original  papers  were  filed  with  said  auditor's 
transcript  on  September  17,  1900,  or  afterwards  in  his 
office,  or  in  the  court  below. 

The  clerk  of  the  court  below  has  copied  into  the  tran- 
script in  this  case  a  transcript  of  the  proceedings  of  the 
board,  made  by  the  auditor  on  the  6th  day  of  January,  1900, 
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and  filed  in  the  office  of  the  clerk  of  the  court  below  on  the 
same  day,  in  an  appeal  by  appellants  from  an  order  of  said 
board  on  December  1, 1899.  The  clerk  also  copied  into  the 
transcript  all  the  proceedings  of  flie  court  below  on  that 
appeal,  which  show  that  the  case  was  remanded  to  the  board 
of  commissioners  on  June  27,  1900,  with  certain  directions, 
and  that  all  the  original  papers,  and  a  transcript  of  the 
judgment  and  order  of  the  circuit  court,  were  sent  to  the 
board  of  commissioners.  The  transcript  of  the  auditor  filed 
in  the  court  below  oil  January  6,  1900,  on  the  appeal  taken 
from  the  decision  of  the  board  December  3,  1899,  shows  the 
filing  of  the  petition  and  remonstrances,  the  appointment  of 
viewers,  and  their  report,  and  contains  a  copy  of  all  of  said 
original  papers. 

It  is  insisted,  however,  by  appellee,  that  the  transcript  of 
the  auditor  on  the  first  appeal,  and  the  proceedings  of  the 
court  below  in  such  appeal,  although  copied  into  the  tran- 
script, can  not  be  considered  by  this  court  on  this  appeal, 
and  that  when  that  part  of  the  transcript  is  eliminated, 
there  is  nothing  to  sustain  the  errors  assigned  by  appellants. 

It  is  clear  that  the  transcript  of  the  auditor,  filed  Janu- 
ary 6, 1900,  in  the  court  below,  on  the  first  appeal,  and  the 
proceedings  of  the  court  below  on  that  appeal,  were  im- 
properly copied  into  the  transcript  in  this  case.  There  was 
no  appeal  from  the  final  judgment  of  the  court  below  on 
that  appeal,  but  the  proceedings  and  original  papers  and  a 
copy  of  the  final  judgment  of  the  court  below  were  certi- 
fied to  the  board  of  commissioners.  That  ended  the  appeal 
of  December  8,  1899,  and  the  same  forms  no  part  of  the 
record  on  the  second  appeal,  taken  September  3,  '1900. 
The  transcript  of  the  proceedings  of  the  board  of  commis- 
sioners, filed  in  the  court  below  on  the  appeal  of  September 
8,  1900,  as  heretofore  stated,  contains  only  the  proceedings 
of  said  board  after  the  cause  was  remanded  to  that  body  by 
the  court  below.  The  transcript-of  the  derk  does  not  show 
that  any  of  the  original  papers  were  filed  in  the  court  below 
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with  the  auditor's  transcript  on  the  last  appeal,  nor  are  any 
such  papers  copied  into  the  transcript  in  this  case.  Section 
5671  Bums  1901,  §4301  Homer  1901,  requires  that  a  com- 
plete transcript  of  the  proceedings  before  the  board,  and  of 
the  appeal  bond,  together  with  all  the  papers  filed  in  the 
auditor's  office  pertaining  to  such  proposed  work,  shall  be 
filed  in  the  office  of  the  clerk  of  the  court  to  which  the  ap- 
peal is  taken. 

Such  cases  are  tried  de  novo  on  appeal.  Hardy  v.  Mo- 
Kinney,  107  Ind.  364,  369,  370 ;  Sha/rp  v.  Malia,  124  Ind. 
407,  411.  Without  a  transcript  of  all  the  proceedings  be- 
fore the  board,  and  the  original  papers  in  said  cause,  the 
court  below  had  no  authority  to  try  said  cause.  Purvia/nce 
V.  Drover,  20  Ind.  238,  and  cases  cited ;  Moore  v.  Smock,  6 
Ind.  392,  and  cases  cited. 

Appellant  could  have  compelled  the  auditor  to  make  out 
a  complete  transcript  of  the  proceedings  of  the  board  of 
commissioners  and  file  the  same,  together  with  the  original 
petition,  remonstrances,  reports,  and  other  original  papers 
in  the  court -below,  on  the  second  appeal,  but,  not  having 
done  so,  we  can  not  say  that  the  court  erred  in  dismissing 
the  appeal. 

Judgment  affirmed. 


TONEB  ET  AL.   V.  WaGNEB,   AdMINISTRATOE. 
[No.  19,812.    Filed  May  1,  1902.  ] 

EzBOUTOBS  AND  Adhinistbatobs.  ^Adion  by  Administratar,  —  Com- 
plamt.'-~Demtonrer.  — In  an  action  by  an  admimstrator  on  a  note 
made  payable  to  decedent,  a  demnirer  for  want  of  facts  raises 
the  question  as  to  whether  it  sufficiently  appears  from  the  com- 
plaint that  the  plaintiff  is  suing  in  his  reixresentatiye  capacity. 
p.  449 

Samb.— Action  by  Adrmmstrator. — Complaint. —In  an  action  by  an  ad- 
ministrator on  a  note  made  payable  to  his  decedent,  a  complaint 
is  sufficient,  as  against  a  demnirer  for  want  of  facts,  which  com- 
plaint in  its  title  and  the  body  thereof  designates  plaintiff  as 
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administrator  of  decedent,  though  the  complaint  contains  no  alle- 
gation of  decedent's  death  and  the  issning  of  letters  to  plaintiff. 
pp.  449-4S1. 
Bills  and  Notes. — Worda  on  Face  Indicating  Payment,— PreaumptUnL 
— ^The  fact  that  a  note  sned  on  hj  an  administrator  of  the  estate 
of  payee  has  stamped  npon  it :  "  Eewanna  Bank,  March  8,  1897, 
paid  Kewanna,  Indiana,"  does  not  raise  the  presumption  of  the 
payment  of  the  note  to  intestate  or  to  the  administrator,    pp. 

Tbial. — Offer  to  Prove. — Incompetency  of  WUneae. — ^An  offer  to  proTe 
after  an  objection  to  the  witness'  comiMtency  to  testify  has  been 
SQstainedf  comes  too  late.   pp.  453,  464. 

W1TNB88BB. — Incompetency  in  Action  by  Adminietrator. — AsngnmenU.-- 
In  an  action  by  an  administrator  on  a  note  made  payable  to  de- 
cedent, the  son  of  the  deceased  was  incomiMtent,  nnder  ^10  Buns 
1901,  to  testify  that  decedent  had  transferred  the  note  to  him,  and 
he  had  assigned  it  to  defendants  to  apply  on  his  indebtedness  to 
them.    p.  4S4. 

From  Marshall  Circuit  Court ;  C.  P.  Drummond^  Special 
Judge. 

Action  on  note  by  Frank  L.  Wagner,  administrator  of 
the  estate  of  Jane  Brunk,  deceased,  against  Edward 
Toner  and  another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Transferred  from  the  Appellate  Court, 
under  §1337u  Bums  1901.    Affirmed. 

I.  Conner^  J.  Rowley j  C.  KeUison  and  J.  G.  WUliamSy  for 
appellants. 

K  Myers^  Q.  W.  Hdman  and  R.  C.  Stephenson^  for  ap- 
pellee. 

DowuisrG,  J. — The  appellee,  as  administrator  of  the  es- 
tate of  Jane  Brunk,  deceased,  sued  the  appellants  Edward 
Toner  and  Albert  D.  Toner,  Sr.,  upon  a  promissory  note  for 
$1,998.88,  dated  October  10,  1887,  and  payable  one  year 
thereafter  to  the  said  Jane  Brunk.  The  action  was  brou^t 
in  the  Fulton  Circuit  Court,  and  the  venue  was  subsequently 
changed  to  Marshall  county.  A  demurrer  to  the  complaint 
was  overruled,  and  an.  answer  filed  consisting  of  a  plea  of 
payment  and  a  general  denial.  A  reply  in  denial  of  the 
answer  of  payment  was  filed.    The  cause  was  tried  by  the 
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court,  and  a  finding  made  in  favor  of  the  appellee,  and,  over 
a  motion  for  a  new  trial,  judgment  was  rendered  on  the 
finding.  The  rulings  of  the  court  on  the  demurrer  and  on 
the  motion  for  a  new  trial  are  assigned  for  error. 

The  objections  taken  by  appellants  to  the  complaint  were 
that  it  did  not  aver  that  Jane  Brunk  was  dead,  nor  that  the 
appellee  was  the  administrator  of  her  estate.  Counsel  for 
appellants  say  that  the  words,  '^administrator  of  the  estate 
of  Jane  Brunk,  deceased,'^  in  the  title  of  the  cause  and  in 
the  body  of  the  complaint,  are  merely  descriptio  personae, 
and  are  not  equivalent  to  an  allegation  that  letters  of  ad- 
ministration upon  the  estate  of  the  said  Jane  Brunk  were 
issued  to  the  said  Wagner. 

The  ground  of  appellants'  demurrer  was  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  appellee  insists  that,  where  this  cause  is  as- 
signed, the  objection  that  the  complaint  does  not  show  that 
the  plaintiff  sues  in  a  representative  capacity  is  not  avail- 
able, and  that,  to  raise  the  question  discussed  by  counsel  for 
appellants,  the  demurrer  should  have  challenged  the  legal 
capacity  of  the  plaintiff  to  sue.  §§342,  2447  Bums  1901 ; 
Nolie  V.  Libhert,  34  Ind.  163 ;  Hansford  v.  VanAvJeen,  79 
Ind.  157,  160. 

But  the  point  made  against  the  complaint  is  not  that  the 
plaintiff  had  not  the  legal  capacity  to  sue,  but  that  it  did 
not  show  that  the  plaintiff  was  the  administrator  of  the 
estate.  In  other  words,  appellants  admit*  that,  if  it  was 
shown  that  the  plaintiff  below  was  the  administrator  of  the 
estate  of  Jane  Brunk,  then  he  had  the  legal  capacity  to  sue, 
but  that,  as  the  plaintiff  was  not  shown  to  be  an  adminis- 
trator at  all,  and  that  as  he  sues  in  his  personal  capacity  to 
collect  a  debt  due  an  estate,  the  complaint  does  not  show 
a  right  of  action  in  him,  but  in  an  administrator  of  such 
estate.  This  question  is  properly  presented  by  a  demurrer 
for  want  of  facts.  Coddington  v.  Canaday,  157  Ind.  243. 
Vol.  168—29 
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The  title  of  the  cause  and  the  commencement  of  the  com- 
plaint are  as  follows:  "Frank  L.  Wagner,  Administrator 
of  the  Estate  of  Jane  Bnink,  deceased,  v.  Edward  Toner 
and  Albert  D.  Toner,  Sr.  The  plaintiff  in  the  above  en- 
titled cause,  as  administrator  of  the  estate  of  Jane  Brunk, 
deceased,  complains,"  etc. 

We  are  asked  by  counsel  for  appellants  to  disr^ard  the 
words  "as  administrator  of  the  estate  of  Jane  Brunk,  de- 
ceased," in  the  body  of  the  complaint,  and  to  construe  that 
pleading  as  if  the  action  were  brought  in  the  name  of  Frank 
L.  Wagner  alone,  with  no  designation  of  the  character  in 
which  he  sues,  and  with  no  indication  of  his  connection 
with  the  note  sued  upon.  This  we  do  not  feel  authorized  to 
do.  The  statutory  rule  requires  that  a  liberal  construction 
shall  be  given  to  the  pleadings  in  civil  causes,  with  a  view 
to  substantial  justice  between  the  parties.  §379  Bums 
1901.  A  somewhat  similar  objection  was  taken  to  the  com- 
plaint in  Dvrham  v.  Hudson,  4  Ind.  501,  and  the  court 
said :  "The  counts  all  show  plainly  enough  that  the  plain- 
tiff was  suing  as  administrator,  and  the  proper  judgment 
was  rendered.  We  shall  not  disturb  the  judgment  on  this 
ground." 

In  Kelley  v.  Love,  35  Ind.  106,  the  plaintiff  was  de- 
scribed as  "Executor  of  Oliver  H.  Smith's  estate,"  and  in 
the  body  of  the  complaint  he  was  styled  "executor  of  the  last 
will  of  Oliver  H.  Smith."  The  court  said :  "The  first  point 
made  is  that  the  complaint  does  not  allege  the  death  of 
Smith,  and  that  Love  had  been  appointed  the  executor  of 
his  will.  We  think  these  facts  suflSciently  appear.  It  is 
true  that  they  might  have  been,  and  perhaps,  generally  are, 
alleged  in  a  more  direct  manner  than  in  this  case."  See, 
also,  Hansford  v.  YanAvJcen,  79  Ind.  167^  158,  160,  and 
Hansford  v.  VanAuhen,  79  Ind.  302,  304,  in  which  KeUey 
V.  Love,  supra,  is  cited. 

A  formal  allegation  of  the  death  of  Mrs.  Brunk,  and  of 
the  issuing  of  letters  of  administration  upon  her  estate  to 
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the  person  named  as  administrator,  would  have  been  more 
in  accordance  with  the  rules  of  good  pleading  and  with  ap- 
proved precedents  than  the  form  of  averment  adopted ;  but, 
under  the  liberal  provisions  of  the  civil  code,  as  interpreted 
and  applied  by  this  court,  the  complaint  must  be  held  suffi- 
cient. While  there  is  some  diversity  of  opinion  as  to  the 
necessity  of  such  allegations  of  the  death  of  the  intestate 
and  the  appointment  of  the  administrator  or  executor,  the 
tendency  of  the  courts  is  toward  a  relaxation  of  the  strict- 
ness of  the  common  law  rules  of  pleading,  and  it  is  now  gen- 
erally held  that  no  formal  words  are  essential  to  show  the 
representative  character  in  which  the  plaintiff  sues.  Lucas 
V.  Pittman,  94  Ala.  616,  10  South.  603 ;  Cordier  v.  Thomp- 
son, 8  Daly  (N.  Y.)  172 ;  Beers  v.  Shannon,  73  K  Y.  292 ; 
Chamberlain  v.  Tiner,  31  Minn.  371,  18  N.  W.  97.  It  may 
also  be  observed  that  the  statute  expressly  dispenses  with 
profert  of  the  letters  of  administration,  and  requires  that 
any  denial  of  the  right  of  the  alleged  administrator  to  sue 
shall  be  made  under  oath.    §2447  Bums  1901. 

In  the  present  case  no  one  could  be  misled  by  the  title  of 
the  cause,  or  by  the  averments  in  the  body  of  the  complaint 
as  to  the  character  in  which  the  plaintiff  sued,  his  title  to  the 
note,  or  that  the  payee  of  the  note  was  dead.  But,  even  if 
there  had  been  any  merit  in  these  objections  to  the  form  of 
the  complaint,  the  defects  complained  of  were  effectually 
cured  by  the  admission  of  record  by  the  appellants  that  Jane 
Brunk  had  died  intestate,  and  that  the  plaintiff,  Frank  L. 
Wagner,  was  the  duly  appointed  and  acting  administrator 
of  her  estate. 

2.  It  is  contended  that  a  new  trial  should  have  been 
granted  for  the  reason  that  the  court  permitted  the  appellee 
to  give  in  evidence  a  note  which  had  stamped  upon  its  face 
the  words  and  figures,  "Kewanna  Bank,  March  8,  1897, 
paid  Kewanna,  Indiana,**  which  words  and  figures  did  not 
appear  in  the  copy  of  the  note  filed  as  an  exhibit.  It  is  in- 
sisted that  the  evidence  was  inadmissible  on  account  of  its 
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variance  from  the  copy  of  the  note  filed  with  the  pleadings, 
and  because  the  words  and  figures  so  stamped  on  the  face 
of  the  note  indicated  that  it  had  been  paid  and  canceled. 
This  view  of  the  evidence  does  not  commend  itself  to  ub. 
The  note,  by  its  terms,  was  payable  to  Jane  Bnink.  It  was 
in  the  possession  of  her  administrator.  It  had  not  been 
indorsed  or  assigned  by  her  to  any  one.  Nothing  in  the 
stamping  indicated  that  the  sum  named  in  the  note  had  been 
paid  to  the  decedent,  or  to  her  legal  representative.  For 
all  that  appeared,  the  Eewanna  Bank  was  a  stranger  to  the 
instrument,  without  authority  to  collect  it,  to  make  any 
memorandum  upon  it,  or  to  cancel  it.  No  Qf esumption  of 
payment  of  the  note  to  the  intestate  or  to  her  administrator 
was  authorized  by  the  words  and  figures  stamped  upon  it 
There  was  no  alteration  or  mutilation  of  the  instrument 
sued  on  which  would  defeat  its  operation.  The  signatures 
of  the  makers  were  not  erased  or  destroyed,  nor  was  any 
change  made  in.  any  part  of  the  nota  For  these  reasons  the 
inscription  required  no  explanation  from  the  plaintiff. 
Stoner  v.  Ellis,  6  Ind.  152,  160, 161.  The  act  of  a  stranger 
in  defacing  or  altering  a  writing  is  held  to  be  a  mere  spolia- 
tion or  mutilation  of  the  instrument  not  changing  its  legal 
operation.  Cochran  v.  Neheker,  48  Ind.  459,  462,  463;  2 
Greenl.  Ev.,  §§565,  566;  Chitty  Con.  1169. 

It  was  shown  by  the  evidence  introduced  by  the  appellant 
that  Joseph  Brunk,  a  son  of  the  intestate,  who  had  obtained 
possession  of  the  note,  left  it  at  the  bank  of  the  appellant 
Albert  D.  Toner,  to  whom  he  was  largely  indebted,  and  thai, 
after  his  mother^s  death,  he  offered  to  become  responsible  to 
the  heirs  or  estate  for  the  amount  due  on  the  note,  but  that 
his  offer  was  rejected.  The  Toners  never  paid  the  note  to 
Mrs.  Brunk,  but  it  appeared  that  her  son  Joseph  attempted 
to  use  it  in  settling  his  indebtedness  to  the  said  Albert  D. 
Toner,  and  that  its  amount  had  been  credited  by  Toner  on 
his  claim  against  the  said  Joseph  Brunk.  The  latter  was 
permitted  to  take  the  note  away  from  the  bank  after  it  had 
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been  stamped.  It  further  appeared  from  the  testimony  of 
Joseph  Bnink  that  he  had  borrowed  the  note  from  his 
mother,  "but  that  he  afterwards  took  it  back  to  her  at  her 
request.  Mrs.  Brunk  was  old,  and  could  neither  read  nor 
writa  The  cashier  of  the  Eewanna  bank  testified  that  the 
note  was  placed  in  the  custody  of  the  bank  for  safe-keeping 
by  Joseph  Brunk,  and  was  afterwards  taken  away  by  him. 
This  witness  also  stated  that  Joseph  Brunk  had  the  note  at 
the  grain  elevator  March  8,  1897 ;  that  Brunk  gave  it  to  A. 
D.  Toner,  and  said  it  was  paid ;  and  that  Toner  directed  the 
witness  to  go  to  the  bank  with  Brunk,  and  leave  the  note 
there  so  that  he  could  have  it  to  refer  to  in  settling  with  his 
brother,  Edward  Toner;  that  Brunk  then  said  that  he 
would  need  the  note  in  his  settlement  with  his  folks ;  that 
Brimk  took  the  note  to  the  bank,  and  requested  the  witness 
to  stamp  it  as  paid,  which  was  done;  that,  after  being  so 
stamped,  it  was  kept  for  reference  by  either  Brunk  or 
Toner;  that  it  remained  in  the  bank  until  after  the  death 
of  Mrs*  Jane  Brunk,  when  Joseph  Brtmk  took  it  away; 
that  Mrs.  Brunk  never  was  at  the  bank;  and  that  witness 
had  no  conversation  with  her  about  the  note. 

Peter  Brunk,  another  son  of  Jane  Brunk,  testified  for  ap- 
pellants that  the  note  was  taken  to  Kewanna  to  enter  upon 
it  a  credit  of  $600  for  what  was  called  the  Marmont  lot, 
said  lot  having  been  conveyed  to  the  decedent  in  part  pay- 
ment of  said  note ;  that  his  mother  knew  that  the  note  was 
at  Kewanna ;  and  that  Toner  was  supposed  to  keep  the  note, 
or  that  Joseph  had  it. 

The  appellants  also  called  the  said  Joseph  Brunk,  as  a 
witness,  and  asked  him  the  following  question :  "Now  you 
may  state,  Mr.  Brunk,  what  if  anything  your  mother  said 
to  you  in  reference  to  the  use  of  this  note,  or  the  proceeds 
of  the  note  in  suit  V^  The  question  was  objected  to  by  the 
appellee  on  the  ground  that  the  witness  was  incompetent, 
under  the  statute,  to  testify  concerning  the  matters  inquired 
about,  and  the  court  sustained  the  objection.    After  this  de- 
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cision  had  been  made,  the  appellants  stated  what  they  ex- 
pected to  prove  by  the  witness.  The  offer  to  prove  came 
too  late,  (hinder  v.  Tibbits,  153  Ind.  591,  and  cases  cited. 
And  this  is  the  rule  as  well  where  the  objection  is  to  the 
competency  of  the  witness  as  when  it  goes  to  the  admissi- 
bility of  the  evidence.  State,  ex  rel,  v.  Cox,  155  Ind.  593, 
596.  Had  the  offer  to  prove  been  made  at  the  right  time, 
and  were  the  question  properly  before  us,  the  appellants 
could  derive  no  benefit  from  it.  The  decision  of  the  court 
that  Joseph  Brunk  was  incompetent  to  testify  to  the  sup- 
posed transfer  of  the  note  by  his  mother  to  him  and  by  him 
to  Toner  was  correct  The  legal  effect  of  this  testimony 
was  that  Joseph  Brunl:,  the  witness,  stood  in  the  relation 
of  an  assignor  or  vendor  of  the  note  to  Toner.  His  inter- 
ests, therefore,  were  clearly  adverse  to  the  estate.  The  pur- 
pose and  effect  of  his  testimony  were  to  deprive  the  estate 
of  its  property  in  the  note,  and  to  prove  that  he,  by  the  sup- 
posed arrangement  with  his  mother,  had  become  its  owner. 
The  statute  expressly  declares  such  assignor  or  grantor  an 
adverse  party  to  the  administrator  or  executor,  and  incom- 
petent as  a  witness.    §510  Bums  1901. 

None  of  the  reasons  for  a  new  trial  was  sufficient  in  law, 
and  the  motion  was  properly  overruled. 

We  find  no  error  in  the  record.    Judgment  affirmed. 


Pittsburgh,  Ft.  Wayne  and  Chicago  Railway 
Company  v.  Gillespie,  Suhveyor. 

[No.  19,513.    PUed  May  2,  1902.  ] 

AlTEAJU-'Draira,— Allotment  for  Repair,— An  appeal  to  the  Supreme 
Oonrt  will  not  lie  from  a  judgpnent  of  the  circoit  court  ordering 
an  allotment  for  the  repair  of  a  drain,  which  allotment  had  been 
made  by  the  coimty  snr^eyor,  imder  §§5683-6635  Bums  1901.  fp- 
457-481- 

Statxttes. — Construction, — "Final  and  Conclusive,*' — ^To  declare  that 
the  decision  of  the  circuit  court  shall  be  "final  and  conclusiTe,** 
is  the  equivalent  of  declaring  that  the  court's  judgment  shall  not 
be  subject  to  review  on  appeal,    pp,  457^461. 
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From  Eosciusko  Circuit  Court;  H.  8.  JBiggs^  Judge. 

From  the  decision  of  Morton  Gillespie,  county  sur- 
veyor, making  an  allotment  for  the  repair  of  a  public 
drain,  the  Pittsburgh,  Ft.  Wayne  and  Chicago  Railway 
Company  appealed  to  the  circuit  court,  and  from  its  de- 
cision appeals.  Transferred  to  Supreme  Court,  under 
§1387u  Burns  1901.    Appeal  dismissed. 

A.  ZoUarSy  C.  H.  Worden  and  F.  E.  ZoUars,  for  ap- 
pellant. 

A.  A.  AdamSf  for  appellee. 

JoEDAN,  C.  J. — Appellee,  in  November,  1898,  as  the  sur- 
veyor of  Whitley  county,  made  allotments,  under  the  statute, 
for  the  purpose  of  cleaning  out  and  keeping  in  repair  cer- 
tain portions  of  a  public  ditch  known  as  the  "Mud  run"  or 
Gearin  ditch,  which  had  been  previously  established  and 
constructed  in  the  counties  of  Allen  and  Whitley.  The  por- 
tion of  the  ditch  allotted  by  the  surveyor  to  appellant  rail- 
road company  was  in  number  of  feet  5,500.  From  this 
decision  of  the  surveyor  appellant  appealed  to  the  Whitley 
Circuit  Court,  from  which  the  cause  was  subsequently  ven- 
ued  to  the  Kosciusko  Circuit  Court,  wherein,  upon  a  trial 
had,  the  court  reduced  the  allotment  of  5,500  feet,  as  made 
by  the  surveyor  to  appellant,  to  4,500  feet.  The  1,000  feet 
deducted  by  the  court  from  appellant's  original  allotment 
was  by  the  court  added  to  the  allotment  apportioned  to 
Union  township,  of  Whitley  county,  and  the  township's 
allotment,  as  made  by  the  surveyor,  was  thereby  increased 
1,000  feet.  The  court  thereupon  ordered  and  adjudged  that 
the  allotments  so  made  should  stand,  and  they  were  in  all 
respects  ratified  and  confirmed  by  the  court  Froifa  this 
judgment  appellant  prosecutes  this  appeal,  and  seeks  a  re- 
versal thereof  for  numerous  alleged  errors  of  the  trial  court 

The  provisions  of  the  statute  relating  to  and  authorizing 
allotments  of  a  public  ditch  to  be  made  by  the  county  sur- 
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veyor,  after  the  construction  thereof,  for  the  purpose  of 
cleaning  and  keeping  it  in  repair,  in  part  are  as  follows: 
Section  5633  Bums  1901,  §2  Acts  1889,  p.  353,  empowers 
the  county  surveyor  to  allot  to  the  owner  of  each  tract  of 
land  assessed  for  the  construction  of  a  drain  or  ditch  the 
portion  which  he  should  annually  clean  out  and  keep  in 
repair.  Section  5634  Bums  1901  provides  that  the  sur- 
veyor shall  reduce  such  allotments  to  writing,  and  record 
the  same  in  a  book  to  be  kept  for  that  purpose,  and  shall 
give  notice  to  the  landowners  of  the  time  and  place  where 
and  when  he  will  hear  all  objections  that  may  be  made  to 
such-  allotments.  Section  5635  Bums  1901  provides  that 
upon  the  day  named  in  such  notice  the  surveyor  shall  be 
present  at  the  time  and  place  therein  mentioned,  and  shall 
hear  all  objections  made  to  such  allotments,  etc,  and  that 
after  hearing  all  objections  that  may  be  offered  to  such 
allotments  he  shall  confirm  or  change  the  same  as  justice 
may  require,  and  enter  an  order  accordingly.  Section  5636 
Bums  1901  provides  that  any  person  or  corporation  ag- 
grieved may  appeal  from  the  order  of  the  surveyor  to  th^ 
circuit  or  superior  court  of  the  county  by  filing  with  the 
clerk  of  the  court  within  ten  days  from  the  time  of  such 
order  an  undertaking  conditional  that  he  will  duly  prose- 
cute such  appeal  and  pay  all  costs  that  may  be  adjudged 
against  him,  etc. ;  whereupon  such  clerk  shall  issue  a  notice 
in  the  nature  of  a  summons  to  such  surveyor,  which  shall  be 
served  by  the  sheriff  of  said  county.  It  is  further  provided 
that  "all  other  persons  interested  shall  take  notice  of  such 
appeal  which  shall  be  tried  by  the  court."  If  the  court  re- 
duces the  allotment  one-fifth  in  amount,  then  all  costs  occa- 
sioned by  such  appeal  shall  be  taxed  against  said  surveyor, 
and  paid  out  of  the  general  funds  in  the  county^treasury 
not  otherwise  appropriated;  otherwise  the  costs ishall  be 
adjudged  against  appellant  If  more  than  one  person  ap- 
peals separately,  the  cases  shall  be  consolidated  and  tried 
together.     The  court  may  confirm  the  allotment  made  by 
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the  surveyor  or  change  the  same,  and  the  statute  then  de- 
clares that  the  decision  upon  such  appeal  ^^shall  be  final  and 
conclusive." 

At  the  very  threshold  we  are  confronted  with  a  question 
in  respect  to  our  jurisdiction  in  this  appeal  The  county 
surveyor,  under  the  statute,  in  making  the  ditch  allotments 
simply  acts  in  an  administrative  capacity,  and,  were  it  not 
for  the  express  provision  of  the  statute  granting  an  appeal 
to  the  circuit  or  superior  court  by  any  person  aggrieved  by 
his  order,  no  appeal  therefrom  could  be  taken.  Ellis  y. 
Steuben  Co.,  153  Ind.  91.  The  legislature,  however,  seems 
to  have  deemed  it  proper  to  allow  an  appeal  from  the  order 
of  the  surveyor  made  by  him  in  the  discharge  of  his  admin- 
isterial  duty  imposed  by  law,  in  order  to  bring  the  matters 
involved  in  the  allotment  proceeding  before  a  court  wherein 
such  matters  could  be  judicially  determined  and  settled. 
But,  having  granted  this  ri^t  of  appeal,  the  legislature 
seems  to  have  been  impressed  with  the  fact  that  matters  in- 
volved in  a  proceeding  in  respect  to  the  mere  cleaning  out 
and  keeping  a  public  ditch  in  repair  were  not  of  such  im- 
portance's to  justify  an  appeal  to  a  higher  court,  and  thus 
enable  the  litigation  between  the  parties  to  be  continued 
indefinitely.  Consequently  it  will  be  seen  that  it  is  declared 
in  positive  and  unmistakable  language  in  §5  of  the 
original  act,  §5636  Bums  1901,  that  "  the  decision  upon 
su/:h  appeal  shaU  be  final  and  conclusive.^^  (Our  italics.) 
If  the  legislature  did  not  intend  by  this  provision  to  exclude 
or  deny  the  further  right  of  appeal,  then  the  language  em- 
ployed is  without  meaning  or  purpose,  and  such  an  absurd- 
ity can  not  be  attributed  to  that  body.  To  interpret  the 
language  in  question  as  not  excluding  the  right  of  appeal 
from  the  judgment  of  the  circuit  court  would,  in  eflfect,  be 
to  eliminate  the  word  "final"  from  the  statute.  If  it  does 
not  signify  that  it  was  the  legislative  will  that  the  decision 
or  judgment  of  the  circuit  court  in  respect  to  the  matters 
involved  in  the  proceeding  should  be  an  end  to  the  contro- 
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versy,  so  far,  at  least,  as  any  appeal  was  concerned,  then  no 
legitimate  use  or  purpose  for  employing  the  term  or  terms 
can  in  reason  he  suggested.  To  declare  that  the  decision  of 
the  court  shall  he  "final  and  conclusive"  is  certainly  the 
equivalent  of  declaring  that  the  court's  judgment  shall  not 
be  subject  to  a  review  on  appeal.  The  word  "final"  has  a  well 
understood  and  accepted  meaning.  The  Century  Diction- 
ary defines  it  to  be  in  a  legal  sense  as  follows :  "Precluding 
further  controversy  on  the  question  passed  upon,  as  a  stat- 
ute declaring  that  the  decision  of  a  specified  court  shall  be 
final."  In  18  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.)  p.  19, 
it  is  said  that  "final"  means  conclusive,  from  which  there 
is  no  appeal. 

In  re  Mayor,  etc.,  49  N.  Y.  160,  in  which  the  matter  of 
the  widening  and  straightening  of  Broadway  street  in  the 
city  of  New  York  was  involved,  the  statute  under  which  the 
proceedings  were  had  provided  that  the  report  of  the  com- 
missioners in  such  cases,  when  confirmed,  "shall  be  final 
and  conclusive."  The  court  in  construing  this  language 
in  that  appeal  held  that  it  had  reference  to  an  appeal  from 
the  judgment  of  the  court  confirming  the  report,  and,  while 
the  provision  was  intended  to  deny  an  appeal  from  such 
judgment,  still  it  did  not  prohibit  an  application  to  set 
aside  the  judgment  confirming  the  report  of  the  commis- 
sioners on  the  ground  of  irregularity,  fraud  or  mistake. 

An  act  of  the  legislature  of  the  state  of  Connecticut  pro- 
vided that  "the  board  of  coimcilmen  for  the  city  of  South 
Norwalk  shall  be  the  final  judges  of  the  election  returns 
and  of  the  validity  of  elections  and  qualifications  of  its  own 
members."  In  Selleck  v.  Common  Council,  etc.,  40  Conn. 
359,  361,  in  considering  this  statute,  the  court  said :  "By 
the  use  of  the  word  final  the  legislature  intended  to  devest 
the  superior  court  of  jurisdiction  in  such  cases  and  make 
the  common  council  the  sole  tribunal  to  determine  the  legal- 
ity of  the  election  of  its  members." 

In  People  v.  FitzOerald,  41  Mich.  2,  2  N.  W.  179,  a  pro- 
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vision  in  a  city  charter  made  the  common  council  the  final 
judges  of  the  election  of  aldermen.  The  phrase  "final 
judges",  as  employed  in  the  charter,  was  held  to  deny  the 
jurisdiction  of  the  court  to  reinstate  a  member  who  had 
been  excluded  from  the  board  of  aldermen  without  a  proper 
hearing. 

Coon  V.  Mason  County,  22  HI.  666,  was  a  proceeding  be- 
fore the  county  court  to  lay  out  and  open  a  public  highway. 
The  statute  under  which  the  proceeding  was  instituted 
granted  an  appeal  from  the  judgment  of  the  county  court 
to  the  circuit  court,  and  provided  that  the  decision  of  the 
circuit  court  in  such  cases  should  be  final.  An  appeal  in 
that  case  was  prosecuted  from  the  judgment  of  the  circuit 
court  to  the  supreme  court.  The  latter,  in  construing  this 
provision  of  the  statute,  said :  "We  are  of  the  opinion  that 
the  legislature  intended  to  prohibit  the  prosecution  of  a 
writ  of  error  as  well  as  an  appeal",  and  the  motion  to  dismiss 
was  sustained.  See,  also,  Simon  v.  Common  Council,  9 
Ora  437;  Snell  v.  Bridgewater,  etc.,  Co.,  41  Mass.  296; 
Batman  v.  Megowan,  1  Mete.  (Ky.)  533,  538 ;  Newcum  v. 
KiHley,  13  B.  Mon.  615,  517;  Moore  v.  May  field,  47  111. 
167. 

A  statute  was  enacted  by  our  legislature  in  1861  provid- 
ing that  in  a  proceeding  before  a  board  of  commissioners  to 
obtain  a  license  to  sell  intoxicating  liquors  an  appeal  from 
the  order  of  the  board  might  be  taken  to  the  circuit  or  com- 
mon pleas  court,  and  further  provided  that  the  decision  or 
verdict  of  the  jury  in  the  latter  court  "shall  be  final  and  con- 
clusive, and  without  appeal  therefrom." 

In  the  case  of  Board,  etc.  v.  Lease,  22  Ind.  261,  which 
was  an  appeal  from  the  judgment  of  the  common  pleas 
court  in  an  application  for  a  license  to  retail  liquors,  this 
court^  in  construing  that  statute  in  respect  to  the  appeal  in 
that  case,  said:  "Under  the  statute  of  1861  we  are  of 
opinion  we  cannot  entertain  this  appeal.  The  statute  makes 
the  determination  of  the  circuit  or  common  pleas  court  to 


460         SUPREME  COTTRi:  OF  IlfDlAKA, 

Pittsbtirgh,  etc.,  R.  Oo.  v,  Gillespie. 

which  an  appeal  may  be  taken  final,  therefore  we  can  not 
look  into  the  case  to  determine  even  whether  the  change  of 
venue  was  properly  taken."  The  appeal  in  that  case  was 
dismissed  on  the  court's  own  motion. 

In  Brown  v.  Porter,  37  Ind.  206,  which  was  also  an 
application  for  a  license  to  sell  intoxicating  liquors,  the 
holding  in  Board,  etc.,  v.  Lease,  supra,  was  followed,  the 
court  saying:  "The  language  of  the  statute  is  a  little  ambig- 
uous but  we  think  it  was  the  intention  of  the  legislature 
that  no  appeal  should  lie  to  this  court  in  such  cases.  Per- 
haps the  reason  was  that  the  time  of  this  court  should  not 
be  consumed  in  the  decision  of  controversies  of  such  char- 
acter." The  appeal  in  this  latter  case  was  also  dismissed 
by  the  court  on  its  own  motion  for  want  of  jurisdiction. 

The  fact  that  the  statute  of  1861,  in  addition  to  the 
phrase  "final  and  conclusive",  contained  the  words  "and 
without  appeal  therefrom"  is  not  of  importance,  as  these 
words  were  simply  a  repetition  of,  or  rather  served  to  make 
more  evident,  that  which  was  declared  by  the  immediately 
preceding  words  "final  and  conclusive." 

The  case  of  Grusenmeyer  v.  City  of  Logansport,  76  Ind. 
549,  involved  the  right  of  an  appeal  to  the  circuit  court 
from  an  order  of  the  board  of  conunissioners  annexing  ce^ 
tain  territory  to  the  city  of  Logansport,  and  that  case,  un- 
der the  provision  of  the  statute  therein  involved,  is  clearly 
distinguishable  from  the  holding  in  the  present  appeal.  The 
provision  of  the  statute  there  in  issue  declared  that  the 
entry  or  order  of  the  board  of  commissioners,  or  an  attested 
copy  thereof,  "shall  be  conclusive  evidence  in  all  courts  of 
such  annexation."  This  court  held  in  that  case  that  this 
provision  of  the  statute  did  not  deny  the  right  of  appeal 
from  the  order  of  the  board  to  the  circuit  court,  and  thereby 
overruled  Trustees,  etc.,  v.  MancJc,  35  Ind.  51,  and  other  de- 
cisions of  this  court,  resting  on  the  doctrine  asserted  in 
French  v.  Lighty,  9  Ind.  475,  to  the  effect  that  there  is  no 
right  of  appeal  in  "a  special  proceeding,  for  a  special  pu^ 
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poee,  based  on  a  special  statute,  which  gives  no  right  of  ap- 
peal/^ 

It  follows,  and  we  so  conclude,  that  the  appeal  in  the  case 
at  bar  is  prohibited  by  the  statute  in  controversy ;  hence  we 
have  no  power  to  entertain  the  same,  and  therefore  are  con- 
strained to  dismiss  it  on  our  own  motion,  for  want  of  juris- 
diction. 

Appeal  dismissed. 


Thomas  v.  The  Prudential  Insubancb  wm 

Company  op  America.  ^^ 

[No.  19,872.    FUed  May  2,  1902.  ] 

txBUKAJSOE.— 'Industrial  Policy, ^Benefunary,~-^An  insnranoe  policy  was 
made  payable  at  the  death  of  the  assnied  to  his  ezecntor  or  ad- 
ministrator imless  settlement  should  be  made  under  the  provi- 
sions of  article  second  of  said  policy.  Article  second  provided 
that  the  company  might  pay  the  snm  of  money  insured  to  any 
I^eiBon  appearing  to  the  company  to  be  equitably  entitled  to  the 
same  by  reason  of  having  incurred  ezi)eiise  in  any  way  on  behalf 
of  insured  for  his  bxxrial,  or  for  any  other  purpose.  Assured  be- 
came unable  to  pay  his  premiums,  and  an  agreement  was  entered 
into  by  the  company  and  the  assnred  and  his  wife  that  if  the 
latter  would  p^j  the  premiums  the  policy  would  be  assigned  to 
her  and  the  company  would,  upon  the  death  of  the  assured,  pay 
the  amount  named  in  the  policy  to  her.  The  policy  was  assigned 
to  her  and  she  paid  the  premiums.  The  company  paid  the  amount 
named  in  the  policy  to  the  mother  of  the  assured.  Hdd,  that  the 
agreement  was  nothing  more  than  a  designation  of  the  wife  as  a 
beneficiary  under  the  policy,  and  as  snob  beneficiary  she  was 
bound  by  article  second  thereof. 

From  Clay  Circuit  Conrt ;  S.  M.  MeOregoTj  Judge. 

Action  by  Josephine  Thomas  against  the  Prudential 
Insurance  Company  on  a  life  insurance  policy.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court,  under  §lS87u  Bums  1901.  Affirmed. 

G.  S.  Payne  and  J.  A.  McNutt,  for  appellant. 
G.  A.  Knighty  for  appellee. 
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DowLiWG,  J. — The  complaint  states,  in  substance,  that  on 
May  7, 1894,  the  appellee,  by  its  policy  of  insurance,  a  copy 
ef  which  was  made  an  exhibit,  insured  the  life  of  George 
Thomas,  the  husband  of  the  appellant,  in  the  sum  of  $190, 
payable  at  the  death  of  the  assured  to  his  executor  or  ad- 
ministrator, unless  settlement  should  be  made  imder  the 
provisions  of  article  second  of  said  policy;  that  after- 
wards, in  1899,  the  said  policy  was  in  danger  of  lapsing 
by  reason  of  the  failure  of  the  assured  to  pay  the  premium 
then  due ;  that  thereupon  a  parol  agreement  was  made  be- 
tween the  said  George  Thomas,  the  appellant,  and  the  said 
company  that,  if  the  appellant  would  pay  the  premiums 
then  due,  the  said  George  Thomas  would  assign  said  policy 
to  the  appellant,  and  that  the  company  would,  up(Hi  the 
death  of  the  assured,  pay  the  amount  named  in  the  policy 
to  appellant;  that  afterwards  the  said  policgr  was  assigned 
and  delivered  to  the  appellant,  and  that  she  paid  the 
premiums  then  due,  and  all  premiums  thereafter  becom- 
ing due,  until  the  death  of  the  said  George  Thomas, 
which  occurred  September  29,  1899;  that  the  assured 
and  the  appellant  performed  all  the  conditions  of  the 
policy  on  their  part  to  be  performed,  but  that,  upon  the 
death  of  George  Thomas,  the  company  paid  the  amount 
named  in  the  policy  to  Martha  Thomas,  the  mother  of  the 
assured,  claiming  the  right  to  do  so  under  article  second  of 
said  policy,  and  refused  to  pay  the  same  to  appellant  A 
second  paragraph,  containing  the  material  averments  of  the 
first,  states  the  additional  fact  that  at  the  time  the  policy 
was  assigned  to  appellant  the  assured  designated  her  as  the 
beneficiary,  and  that  the  company  had  notice  of  such  assign- 
ment and  designation.  Article  second  of  the  policy  was  as 
follows :  "The  company  may  pay  the  sum  of  money  insured 
hereby  to  any  one  related  by  blood,  or  connected  by  mar- 
riage, of  the  insured,  or  to  any  other  person  appearing  to 
said  company  to  be  equitably  entitled  to  the  same  by  reason 
of  having  incurred  expense  in  any  way  on  behalf  of  the  in- 
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euxei  for  his  or  her  burial,  or  for  any  other  purpose ;  and  the 
production  by  the  company  of  a  receipt  signed  by  any  or 
either  of  such  persons,  or  other  sufficient  proof  of  such  pay- 
ment to  any  or  either  of  them,  shall  be  conclusive  evidence 
that  such  sum  has  been  paid  to  the  person  or  persons  entitled 
thereto,  and  that  all  claims  under  this  policy  have  been 
fully  paid."  Demurrers  to  these  paragraphs  for  want  of 
facts  were  sustained,  and  judgment  was  rendered  against 
•the  appellant.  These  rulings,  which  are  assigned  for  error, 
present  the  only  question  on  this  appeal. 

The  agreement  among  the  parties,  referred  to  in  the  com- 
plaint, must  be  understood  as  nothing  more  than  the  desig- 
nation of  the  appellant  as  the  beneficiary  under  the  policy. 
It  did  not  in  any  other  respect  change  the  conditions  of  that 
instrument.  After  such  designation  and  assignment,  the 
rights  of  the  appellant  as  such  beneficiary  were  just  what 
they  would  have  been  had  she  been  named  in  the  original 
application  and  in  the  policy.  The  contract  of  the  com- 
pany, as  well  after  the  assignment  of  the  policy  as  before, 
was  to  pay  the  amount  due  either  to  the  appellant  as  bene- 
ficiary, or,  in  pursuance  of  article  second,  to  any  one  related 
by  blood  or  connected  by  marriage  with  the  assured,  or  to 
any  other  person  appearing  to  said  company  to  be  equitably 
entitled  to  the  same  by  reason  of  having  incurred  expense 
in  any  way  on  behalf  of  the  assured,  or  for  his  burial,  or  for 
any  other  purpose.  The  appellant,  as  a  party  to  the  con- 
tract, as  fully  assented  to  article  second,  and  was  as  firmly 
bound  by  it  as  by  any  other  condition  of  the  policy. 
Quinlan  v.  Provident,  etc.,  Ins.  Co.,  133  N.  Y.  356,  31  N.  E. 
31,  28  Am.  St  645 ;  Susquehanna,  etc.,  Ins.  Co.  v.  Swank, 
102  Pa.  St.  17 ;  Cleaver  v.  Traders  Ins.  Co.,  71  Mich.  414, 
39  N.  W.  571, 15  Am.  St.  275 ;  Goddard  v.  East  Texas  Fire 
Ins.  Co.,  67  Texas  69,  71,  1  S.  W.  906,  60  Am.  Rep.  1; 
Morrison  v.  Insurance  Co.,  69  Texas  353,  6  S.  W.  605,  5 
Am.  St.  63;  Ouinn  v.  Phoenix  Ins.  Co.  (Tex.  Civ.  App. 
1893),  31  S.  W.  566.    That  article  operated  as  an  appoinlr 
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ment,  both  by  the  assured  and  the  appellant,  of  persons, 
any  of  whom  were  authorized  to  receive  payment  of  the  sum 
named  in  the  policy.  It  appears  from  the  complaint  that 
the  company  paid  that  sum  to  Martha  Thomas,  the  mother 
of  the  assured,  in  strict  accordance  with  that  condition,  and 
was  thereby  discharged,  imder  its  express  terms,  from  fui^ 
ther  liability.  In  the  Metropolitan  Ins.  Co.  v.  Schaffer,  50 
N.  J.  L.  72,  11  Atl.  154,  it  was  said :  "The  purpose  and 
object  of  this  kind  of  insurance  seemed  to  require  the  pay-* 
ment  to  be  made  in  that  way,  and  it  should,  in  good  policy, 
be  upheld.  Unlike  the  ordinary  life  insurance,  small  sums 
are  provided  by  these  industrial  policies,  to  be  paid  at  once, 
on  proof  of  death  and  surrender  of  policy.  *  ♦  «  The 
terms  and  manner  of  the  insurance  contemplate  speedy  pay- 
ment to  the  family  of  the  assured,  immediately  after  his 
death,  to  provide  a  burial  fund,  or  to  meet  the  expenses 
which,  in  such  an  emergency,  must  be  incurred." 

Before  actual  payment  by  the  company  to  some  of  the  per 
sons  named  in  article  second,  an  action  might  perhaps  be 
maintained  by  the  executor,  administrator,  or  beneficiary, 
for  the  amount  named  in  the  policy ;  but,  when  such  pay- 
ment has  actually  been  made,  by  the  express  terms  of  the 
policy  it  operates  as  a  complete  discharge  of  the  company 
from  further  liability,  McCarthy  v.  Metropolitan  Life  Ins- 
Co.,  162  Mass.  254,  38  N.  E.  435 ;  Lewis  v.  Metropolitan 
Life  Ins.  Co.,  178  Mass.  52,  59  N.  E.  439. 

Each  paragraph  of  the  complaint  discloses  that  the  com- 
pany had  discharged  its  obligation  under  the  policy  by  pay- 
ment of  the  amount  due  thereon  to  a  person  who  was  ap- 
pointed and  authorized  to  receive  it.  Therefore  no  right  of 
action  in  the  appellant  existed,  and  the  court  did  not  err  in 
sustaining  the  demurrers. 

Judgment  affirmed* 
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Allen  v.  McOee  et  al. 

[No.  19»780.    Filed  Febrnary  19,  1908.    Rehearing  denied  Maj  8, 

1908.] 

Trusts.— TV'tZb.— Testatrix  devised  certain  Teal  estate  to  her  three 
sons  and  their  wives,  jointly,  to  be  held  by  them  as  a  jointure 
"for  thense,  benefit  and  support  of  said  legatees  and  their  chil- 
dren now  in  life,  and  snch  as  may  hereafter  be  bom  to  them,  or 
each  of  them."  Held,  that  a  tmst  was  thereby  created  in  favor 
of  the  grandchildren,  which  is  capable  of  being  enforced  by  the 
conrt. 

From  Monroe  Circuit  Court ;  W.  H.  Martiriy  Judge. 

Suit  by  William  J.  Allen  against  Hforman  McGee  and 
others  to  quiet  title.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

T.  J.  Loudeny  J.  H.  Louden^  It.  W.  Mx€r9  and  E.  Cwrr^ 
for  appellant. 

J.  C.  Batman^  for  appellees. 

Gu-LETT,  J. — The  above  cause  is  before  this  court  by  rea- 
son of  an  order  of  transfer  made  by  it,  under  §10  Acts  1901, 
p.  565*  §1337j  Bums  1901,  §6565f  Homer  1901. 

The  appellant  brought  this  suit  to  quiet  his  title  to  a  part 
of  a  lot  in  the  city  of  Bloomington.  He  claims  title  under 
a  deed  of  date  September  24,  1896,  executed  by  Benjamin 
A  McGee,  Edward  L.  McGee,  and  Elbert  B.  McGee,  and 
their  respective  wives.  Some  questions  are  sought  to  be 
presented  by  the  appellant  as  to  the  correctness  of  the  rul- 
ings of  the  trial  court  upon  demurrers  filed,  respectively, 
to  the  second  paragraph  of  answer,  and  to  the  amended 
second  paragraph  of  reply;  but,  as  the  general  denial  was 
filed  to  the  complaint,  it  is  evident  that  the  rulings  so  com- 
plained of  cannot,  even  if  erroneous,  be  made  the  basis  of 
available  error.  The  issues  were  in  such  form  as  to  permit 
the  introduction  of  all  competent  evidence,  pro  and  con,  as 
Vol.  158—80 
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to  whether  appellant  was  or  was  not  entitled  to  a  decree 
quieting  his  title.  After  hearing  the  evidence,  the  trial  court 
entered  a  finding  and  decree  in  favor  of  the  appellees,  who 
are  the  children  of  the  grantors  in  said  deed.  The  evidence 
is  in  the  record,  and  in  the  manner  pointed  out  by  law,  the 
appellant  challenges  the  correctness  of  said  finding. 

It  appears  from  the  evidence,  in  addition  to  the 
facts  already  incidentally  stated  in  the  course  of  this 
opinion,  that  one  Verlinda  McGee,  the  mother  of  said  male 
grantors,  died,  in  January,  1896,  testate,  the  owner  in  fee 
of  said  lot,  together  with  other  real  estate,-  and  that  her  will, 
which  was  introduced  in  evidence,  was  duly  admitted  to 
probate  on  the  17th  day  of  January,  1896.  So  far  as  mate- 
rial here,  said  will  iS  as  follows :  "Item  Two.  I  will  and 
bequeath  all  the  rest  of  my  property,  real  and  personal,  to 
my  three  sons  and  their  wives,  jointly,  and  to  be  held  by 
them  as  a  jointure,  namely,  Benjamin  A.  McGee  and  wife, 
Alice ;  Edward  L.  McGee  and  wife,  Lunetta ;  Elbert  B. 
McGee  and  wife,  Julia ;  for  the  use,  benefit  and  support  of 
said  legatees  and  their  children  now  in  life,  and  such  as  may 
hereafter  be  homed  to  them,  or  each  of  them,  to  be  equally 
divided  between  them,  share  and  share  alike  thereiif,  with 
the  request  that  they  hold  the  same  for  their  use  and  benefit. 
Item  Three.  I  further  will  and  direct  that,  in  the  division 
of  the  real  estate  as  above,  that  said  sons  and  their  wires 
exchange  and  divide  by  making  deeds,  as  a  jointure  to  each 
other  as  husband  and  wife  as  aforesaid,  wherever  the  same 
can  be  done  without  injury  to  the  parties.  Item  Four.  I  will 
and  direct  that  the  storeroom,  and  rooms  over  the  sam^ 
situated  just  south  of  the  public  square  in  the  city  of 
Bloomington,  Indiana,  shall  never  be  used,  directly  or  in- 
directly, for  a  drug  store,  billiard  hall,  nor  shall  any  gaming 
apparatus  be  used  or  kept  in  any  of  the  rooms  or  cellar 
thereof,  for  any  purpose  whatever;  and,  in  the  event  of  the 
violation  of  the  provisions  of  this  item  by  my  legatees,  I 
will  and  direct  that  said  building  and  lot  be  sold  at  the 
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best  price  possible,  and  that  the  proceeds  thereof  be  equally 
divided  among  mj  grandchildren  now  in  life  and  those  that 
shall  hereafter  be  homed,  to  share  and  share  alike  therein. 
Item  Five.  I  give  and  bequeath  to  my  three  daughters-in- 
law  all  my  household  goods,  to  be  by  them  divided  and  dis- 
posed of  as  they  deem  best." 

The  question  presented  in  this  case  is  whether  the  above 
will  creates  a  trust  in  the  grandchildren  of  the  testatrix.  It 
is  argued  by  appellant's  counsel  that  the  words  of  the  will, 
"for  the  use,  benefit  and  support  of  said  legatees  and  their 
children  now  in  life,  and  such  as  may  hereafter  be  homed 
Isicl  to  them,  or  each  of  them",  are  merely  indicative  of  the 
reason  that  prompted  the  testatrix  to  devise  and  bequeath 
her  real  and  personal  estate  to  her  sons  and  their  wives ;  in 
other  words,  counsel  claim  that  the  language  last  quoted  is 
merely  precatory, — an  implied'  recommendation  that  a  cer- 
tain use  be  made  of  the  property. 

Courts  of  equity  have  gone  great  lengths  in  implying 
trusts  from  words  that  were  probably  only  intended  as  rec- 
ommendatory. This  tendency  has  been  somewhat  checked 
by  the  later  authorities,  but  no  consideration  of  mere 
expediency  can  be  influential  with  a  court  in  construing  a 
wiU,  where  the  testator  has  manifested  his  intention  to  cre- 
ate an  enforceable  trust.  As  said  by  Mr.  Justice  Matthews, 
in  Colton  v.  CoUan,  127  U.  S.  300,  312,  8  Sup.  Ct  1164, 
32  L.  Ed.  138 :  ^T.t  there  be  a  trust  sufficiently  expressed 
and  capable  of  enforcement  by  a  court  of  equity,  it  does  not 
disparage,  much  less  defeat  it,  to  call  it  ^precatory'.  The 
question  of  its  existence,  after  all,  depends  upon  the  inten- 
tion of  the  testator  as  expressed  by  the  words  he  has  used, 
according  to  their  natural  meaning,  modified  only  by  the 
context  and  the  situation  and  circumstances  of  the  testator 
when  he  used  them." 

In  the  will  under  consideration,  the  testatrix  states  that 
the  devise  to  her  three  sons  and  their  wives  is  "for  the  use, 
benefit  and  support  of  said  legatees  and  their  children." 
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She  employs  apt  words  to  create  an  equitable  estate  in  her 
grandchildren.  ^'An  use  is  where  a  man  has  anything  to  the 
use  of  another,  upon  confidence  that  the  other  shall  take  the 
profits;  he  who  has  the  profits  has  an  use.*'  Burgess  v. 
Wheatey  1  Wm.  Blacks.  123,  180.  A  provision  in  a  will 
directing  that  a  particular  parcel  of  property,  or  a  certain 
fund,  shall  be  held  in  a  particular  manner,  for  the  benefit  of 
another,  will  ordinarily  be  sufficient  to  create  a  trust. 

The  cases  which  deal  with  the  question  as  to  when  a  trust 
will  or  will  not  be  created  are  almost  as  ^^thick  as  autumnal 
leaves  that  strow  the  brooks  in  Vallombrosa",  but^  as  they 
turn  largely  upon  the  words  of  particular  instruments,  it 
would  extend  this  opinion  beyond  proper  limits  to  con- 
sider the  cases  generally.  The  following  quotation  from  a 
well-known  writer  on  trusts  fairly  manifests  the  drift  of  the 
authorities,  as  applied  to  the  question  in  hand:  "There  is 
another  variety  of  cases,  where  trusts  are  sometimes  implied 
from  the  words  used,  though  an  express  trust  is  not  declared, 
as  where  property  is  given  to  a  parent  or  other  person  stand- 
ing in  the  relation  of  parent,  and  some  directions  or  expres- 
sions are  used  in  regard  to  the  maintenance  of  his  family 
or  children.  The  question  to  be  decided  in  this  class  of  cases 
is,  as  in  the  others,  did  the  settlor  intend  to  create  a  trust 
and  impose  an  obligation,  or  did  he  merely  state  incident- 
ally the  motive  which  led  to  an  absolute  gift  ?  In  the  fol- 
lowing cases  a  trust  was  clearly  implied  by  the  court;  where 
property  was  given  that  Tie  may  dispose  thereof  for  the 
benefit  of  himself  and  children',  or  ^for  his  own  use  and 
benefit,  and  the  maintenance  and  education  of  his  children', 
^f or  the  maintenance  of  timself  and  family*,  'for  the  pur- 
pose of  raising,  clothing  and  educating'  the  children  of  the 
legatee,  'at  the  disposal  of  the  legatee  for  herself  and  her 
children',  or  'all  overplus  towards  her  support  and  her  fam- 
ily', or  'to  A  for  the  educating  and  advancing  in  life  of  her 
children.'  Where  a  testator  gave  to  his  wife  all  his  personal 
property,  for  her  benefit  and  support  and  the  benefit  of  his 
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son,  it  was  held  to  be  a  trust  in  the  widow,  the  income  of 
one-half  for  her  own  benefit  and  of  the  other  half  for  the 
support  of  her  son."    1  Perry  on  Trusts,  (5th  ed.)  §117. 

A  mere  declaration  of  motive,  as  a  grant  to  A  that  he 
may  maintain  his  children,  will  not  create  a  trust  (Bryan  v. 
Howland,  98  111.  625)  ;  but  in  the  case  at  bar  the  statement 
of  the  will  is  that  the  devise  to  the  testatrix's  sons  and  their 
wives  is  ^^for  the  use,  benefit  and  support  of  said  legatees 
and  their  children." 

In  the  case  of  Loring  v.  Loring,  100  Mass.  340,  we  find 
the  following  language:  "To  give  property  to  one  person, 
for  the  purpose  of  another,  is  certainly  sufficient  to  show 
that  a  trust  is  intended  in  favor  of  the  latter.  The  language 
is  not  ^to  enable  her  to  support'  or  ^that  she  may  support' 
the  son,  but  'for  her  benefit  and  support  and  support  of  my 
son.'  "  We  also  find  in  the  case  last  cited  the  following 
reasoning  that  is  applicable  here :  "Nor  is  the  support  con- 
fined to  the  son's  minority,  while  he  would  remain  under  his 
mother's  care.  It  is  unlimited  as  to  time  in  relation  to  him 
as  much  as  to  her." 

It  is  our  conclusion  that  a  trust  was  intended  by  the  tes- 
tatrix, but  it  remains  to  determine  whether  the  trust  is  so 
far  practicable  as  to  be  capable  of  being  enforced.  A  trust 
will  not  be  executed  if  the  precise  nature  of  it,  and  the  par- 
ticular persons  who  are  to  take  as  cestuis  que  trust,  and  the 
proportions  in  which  they  are  to  take,  cannot  be  ascertained. 
1  Perry  on  Trusts  §116.  We  perceive  no  serious  difficulty 
on  this  account.  We  think  that  the  interest  of  the  testatrix's 
grandchildren  is  not  limited  to  a  mere  right  of  support,  but 
is  an  actual  jus  in  re.  In  our  opinion,  each  grandchild  was 
entitled  under  the  will  to  at  least  a  share  equal  to  that  that 
either  of  his  parents  would  take  by  virtue  of  the  devise.  As 
to  whether  the  parents  each  take  a  share,  or  whether  they 
tc^ther  take  one  share,  we  do  not  determine.  If  other 
children  are  bom  to  the  parents  of  a  particular  branch,  the 
estate  will  open  up  to  let  in  such  new  bom  children.  See, 
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as  relating  to  one  or  more  of  these  propositions,  Loving  v. 
Loring,  supra;  McArthur  v.  Scott,  113  TJ.  S.  340,  5  Sup. 
Ct.  652,  28  L.  Ed.  1015.  Whether,  as  a  child  becomes  of 
age,  the  trust  becomes  a  dry  trust  as  to  him,  that  the  statute 
will  execute,  is  a  question  that  we  suggest,  but  do  not  deter- 
mine. See  §3403  Bums  1901,  §2981  Homer  1901,  Our 
conclusion  is  that  this  is  not  a  case  where  the  effort  to  create 
a  trust  works  its  own  destruction,  by  vesting  an  uncontrol- 
lable discretion  in  the  trustee,  but  that  it  is  a  case  where  the 
court  can  determine  the  rights  of  the  beneficiaries,  and  set 
bounds  upon  the  authority  of  the  trustees. 

Counsel  for  appellant  contend  that  we  should  look  to  the 
four  comers  of  the  will  for  its  meaning,  and  we  agree  with 
them  that  it  is  the  court's  duty  to  examine  the  whole  instru- 
ment After  doing  so,  however,  we  have  reached  the  conclu- 
sion indicated  above.  The  construction  that  the  court  puts 
upon  the  will  makes  it  a  consistent  whole.  The  plan  of  the 
testatrix,  relative  to  her  real  estate,  was  to  vest  sl  one-third 
interest  in  each  son  and  his  wife,  to  hold  ^^for  the  use,  bene- 
fit, and  support  of"  said  husband  and  wife  and  their  chil- 
dren. To  accomplish  partition,  she  gave  her  trustees  power 
to  divide  the  real  estate,  and  she  further  provided  that  the 
divided  real  estate  should  be  held  by  each  husband  and  wife, 
in  trust,  nevertheless,  as  indicated,  as  tenants  by  entireties. 
We  can  conceive  of  no  objection  to  this  construction,  when 
looked  at  from  the  standpoint  as  to  whether  we  have  ascer- 
tained the  testatrix's  desire.  It  might  be  urged  that  a  hus- 
band and  wife  could  not  be  trustees  for  themselves,  but» 
while  this  is  true,  the  only  result  would  be  that  as  to  their 
interests  they  would  hold  the  united  legal  and  equitable 
estates.  We  have  found  a  number  of  cases  of  this  kind  in 
the  books,  where  the  feature  of  the  trust  that  rdated  to  a 
child  or  children  was  enforced.  See  notes  to  1  Perry  on 
Trusts,  §117,  supra.  On  the  other  hand,  to  adopt  the  con- 
struction contended  for  by  appellant's  counsel  would  re- 
quire the  court  absolutely  to  discard  the  words  "for  the  use, 
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benefit  and  support  of  said  legatees  and  their  cjjpldren."  We 
perceive  no  reason  for  so  doing. 

The  grandchildren  of  the  testatrix,  who  answered  by 
guardian'  ad  litem,  had  an  equitable  interest  in  the  land, 
and  therefore  the  trial  court  properly  found  against  ap- 
pellant on  his  complaiixt  to  quiet  title. 

The  judgment  of  the  trial  court  is  affirmed. 
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[No.  19,459.    Piled  May  14,  1902.]  \m  m\ 
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Appeal  and  EBBOB.^3fo^tofu.— i2teon2.^A  motion  to  make  a  com*  162  4iT 
plaint  more  specific  is  not  a  part  of  the  record  on  api>eal  by  order  lisTlTll 
of  conrt  without  a  bill  of  exceptions,  where  it  does  not  appear  j}^  ^| 
that  the  order  of  conrt  was  made  on  the  motion  of  either  party, 
and  the  motion  was  not  spread  on  the  order  book  as  a  part  of  the 
court's  order,    pp.  477,  478. 

OoUNTiES. — ConiracU.— Notice. — UUra  Firw.— "Where  in  the  conrse  of 
the  constnxction  of  a  conrt-hotise  an  unforeseen  emergency  con- 
fronted the  board  of  commissioners,  necessitating  the  constmction 
of  a  snbbasement,  not  provided  for  in  the  original  contract,  a 
contract  entered  into  for  the  constmction  thereof  is  not  tdtra  vires 
because  of  the  failure  of  the  board  to  comply  with  ^§4248,  4244 
R.  S.  1881.    pp.  478-^480. 

AssuKPSrr.^Speeicd  Cantrad. — CounUes.-^A  complaint  in  general  as- 
sumpsit against  a  county  for  extra  work  in  the  constmction  of  a 
court-house  is  not  bad  because  it  discloses  that  there  was  a  special 
contract  therefor,  esi)ecially  where  the  alleged  si)ecial  contract 
merely  fixed  the  maximum  iirice.    pp.  48O-484. 

CoUNTiBS. — Contract  far  CoTutruction  of  Ckmrt'House.^Action  for  BUI 
of  Extraa.^Pleading.— Where  a  complaint  to  recover  for  extra  work 
and  material  in  the  construction  of  a  court-house  alleged  that  the 
work  and  material  had  been  furnished  in  addition  to  what  the 
contract  required,  and,  that  subsequent  to  the  execution  of  the 
original  contract,  the  board  of  commissioners  had  directed  plain- 
tiff to  do  such  additional  work  and  furnish  such  additional  ma- 
terial, "at  ffuch  reasonable  and  just  exi>ense  as  the  performance  of 
the  work  in  a  proper  manner,  both  as  to  work  and  material  used, 
would  call  for,"  an  answer  merely  alleging  the  execution  of  the 
original  contract  between  the  parties,  and  making  a  copy  of  it  an 
exhibit,  does  not  state  facts  sufficient  to  bar  the  action,  pp.  484, 
485. 
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Ck>MTiu.cnr8. — Construction  by  Parfti».— Where  in  a  suit  growing  oat 
of  the  boildi&g  of  a  conrt-houfie  for  extras  in  the  oonstmction  of 
a  sabbaaement  thereunder  there  ia  some  doubt  and  nnoertaintjas 
to  whether  the  extra  work,  or  a  part  thereof,  was  included  in  the 
original  contract,  the  constraction  placed  upon  the  ooECtract  by  the 
parties  themselyes  is  entitled  to  great  weight  b j  the  court  in  in- 
terpreting the  contract,    jp.  485,  j 

OouNTiBS.— Action  for  BUI  of  Extras  in  (ymMtniOion  of  CowirHowK,'^ 
Market  Value. — Where  the  contract  for  the  construction  of  a  oourt- 
hoose  provided  that  the  amount  to  be  paid  for  extras  should  be 
based  upon  the  same  prices  at  which  the  contract  was  taken  and 
agreed  upon  before  commencing  the  additional  work,  and  then 
was  no  agreement  as  to  the  amount  that  should  be  paid  for  extras, 
except  that  a  Tnaximnm  amount  was  fixed,  and  the  contract  was 
let  for  the  entire  building  at  an  aggregate  price,  it  was  not  enor, 
in  an  action  to  reccrer  for  extras,  to  admit  in  eyidence  the  market 
value  of  the  extra  material  and  labor  famished,    pp.  485-487. 

Same. — Corutruetion  of  Cowi^Eouse. — Action  for  EaOra  Work, — Aaitai^ 
«t^.— The  failure  of  a  building  contractor  to  procure  the  certificate 
of  the  architect  as  to  the  value  of  extra  work,  as  required  by  the 
contract,  cannot  affect  his  right  of  recovery  for  extras  in  an  action 
in  assumpsit,    p.  487, 

OoNTSAOTS.  —  Construction,  —  Counties.  — Arbitration  by  One  Party.  ^A 
provision  in  a  contract  for  the  constraction  of  a  coort-hoose  that 
if  any  dispute  shall  arise  as  to  the  true  constraction  of  the  ccm- 
tract,  or  as  to  what  is  extra  work,  the  matter  diall  be  determined 
by  the  architect  and  the  board,  and  their  decision  shall  be  final 
and  conclusive,  is  invalid,  since  the  law  will  not  permit  a  party 
making  a  contract  to  provide  that  he  shall  arbitrate  his  own 
cause,  and  that  his  decision  shall  be  final,    pp.  487,  488, 

AssuHPSiT. — Extra  Work  in  Constructing  Oourt-House. — An  action  in 
assumpsit  for  extra  labor  performed  and  material  famished  in  the 
constraction  of  a  court-house  will  not  be  defeated  because  of  the 
alleged  informality  of  the  board  meeting  at  which  such  matten 
were  agreed  to,  where  the  individual  members  of  the  board  ac- 
tively engaged  in  sai)erintending  the  work.    p.  488. 

TsuLU^Evidence. — Objection. — Offer  to  Prove.— Available  error  caniftot 
be  predicated  upon  the  action  of  the  court  in  excluding  offered 
testimony,  where  the  offer  to  prove  wad  not  made  until  after  the 
court  had  ruled  on  the  objection  to  the  question,    p.  488, 

Appeal  and  Erbor.— Znatructiayu.— 12ecord. — ^Where  the  instroctiaDS 
are  brought  into  the  record  by  marginal  notations  under  i/M 
Bums  1901,  without  a  bill  of  exceptions,  an  order  book  entry,  set 
out  in  the  transcript,  showing  that  both  i>arties  requested  the 
court  to  instraot  the  jury  in  writing,  and  that  **  the  court  there- 
upon instructs  the  said  jury,  which  said  instructions  of  the  court 
are  in  vnriting,  and  are  filed  herein,  and  are  in  these  wocdB,  to 
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wit,"  followed  by  the  iiiBtmotions,  does  not  snfQoieutly  show  that 
all  of  the  instmotions  given  are  in  the  recoTd.  pp,  4S9,  490, 
AffbaIi  and  Error. — InstrucHovu. — WJien  Not  AU  in  Record. — ^A  oanse 
will  not  be  zeyersed  beoanse  of  the  alleged  error  of  the  conrt  in 
giving  instmotions  and  refusing  certain  instmctions  tendered, 
where  it  is  not  afiOrmatively  shown  that  aU  of  the  instmotions 
given  are  in  the  xeoord.    p.  490. 

From  Eosciusko  Circuit  Court;  H.  S.  BiggSy  Judge. 

Action  by  Jordan  E.  Gibson  against  the  board  of  com- 
missioners of  Fulton  county  for  extra  work  performed 
and  material  furnished  in  the  construction  of  a  court- 
house. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirrified. 

G.  W.  Hohnanj  R.  C.  Stephensoriy  E.  Myers  and  J.  D. 
Widamariy  for  appellant. 

L.  W.  Roystj  B.  Shane^  L  Conner^  J.  Rowley ^  W.  C. 
Bailey  and  G.  A.  CoUy  for  appellee. 

GrLi-BTT,  J. — The  complaint  in  this  action  is  in  two 
paragraphs,  both  declaring  on  the  quantum  meruity  for  ex- 
tra work  done  and  extra  material  furnished  in  and  about 
the  construction  of  a  subbasement  to  a  court-house,  which 
said  appellant  caused  to  be  built  at  Rochester,  Indiana,  for 
the  county  of  Fulton.  While  this  is  the  first  appeal  of  this 
particular  action,  yet  the  subject-matter  of  the  controversy 
here  involved  has  been  twice  before  this  court.  See  Myers 
V.  Oihsoriy  147  Ind.  452 ;  Myers  v.  OibsoUy  152  Ind.  500. 
The  appellant,  after  taking  the  various  preliminary  steps 
required  by  statute  for  the  building  of  a  court-house, 
awarded  a  contract  therefor  to  appellee  at  and  for  the  price 
of  $76,073.  The  appellee  sought  by  this  action  to  recover 
the  additional  sum  of  $19,996.42.  He  recovered  a  judg- 
ment below  in  the  sum  of  $11,595.81,  and  from  said  judg- 
ment the  appellant  prosecutes  this  appeal. 

According  to  the  testimony  of  the  appellee,  after  the  exe- 
cution of  the  original  contract,  and  after  he  had  torn  down 
the  old  court-house,  the  board  of  commissioners  and  the 
architect  proceeded  to  locate  the  new  building,  and  fixed  a 
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grade  line  for  it.     The  natural  surface  of  the  ground  on 
which  the  building  was  to  stand  was  irregular,  and  it  was 
higher  on  one  side  than  on  the  other.    After  the  fixing  of 
the  grade  line,  appellee  proceeded  to  excavate  the  dirt  for 
the  trenches  for  the  walls  of  the  building.     The  depth  of 
the  exterior  trenches,  when  completed,  was  three  feet  and 
ten  inches  below  the  grade  line,  and  it  was  at  that  level,  if 
the  specific  provisions  of  the  plans  and  specifications  had 
been  followed,  that  the  footings  for  the  exterior  walls  should 
have  been  put  in.    Appellee  then  notified  the  members  of 
the  board  of  commissioners  and  the  architect  that  the  exca- 
vation was  ready  for  their  inspection.    The  lower  surface 
of  the  ground  in  the  trenches  was,  as  appellee  testified,  "part 
of  it  loam,  some  of  it  hard-pan,  some  sand  and  gravel,  varied 
at  different  points  all  around  the  building*'.     He  further 
testified  upon  this  subject  that  "there  would  be  a  few  feet 
of  sand,  and  some  hard-pan,  and  on  the  low  side  we  would 
come  around  to  sand  or  loam  before  we  would  strike  the 
hard-pan".     After  examining  the  trenches,  the  architect 
said,  in  the  presence  of  appellee  and  the  members  of  the 
board :    "This  soil  or  ground  is  not  of  sufficient  strength  to 
maintain  a  building  of  this  character,  and  I  will  not  permit 
the  building  to  be  placed  on  that  foundation.     It  will  not 
resist  the  weight  of  the  building*'.     He  then  directed  that 
the  excavation  be  carried  down  to  a  solid  and  suitable  foun- 
dation, and  that  twelve  inches  of  concrete  should  be  put  in 
below  the  stone  footings  indicated  in  the  plans.    The  board 
entered  an  order  in  its  record,  on  the  same  day,  as  follows: 
"In  relation  to  court-house  foundations.    The  matter  of  the 
foundation  under  the  proposed  new  court-house  now  being 
under  consideration,  and  the  board  being  fully  advised  as 
to  insufficiency  of  the  same  at  the   present  depth  of  ex- 
cavation, and  the  architect  having  directed  that  a  more 
secure  foundatio^i  be  made,  it  is  hereby  ordered  that  con- 
crete footings  be  put  under  the  walls  of  the  building,  the 
same  to  be  one  foot  in  thickness,  and  to  project  beyond  the 
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face  line  of  the  present  footings  at  least  six  inches  on  either 
side  thereof;  said  concrete  to  be  composed  of  one  part  Port- 
land cement,  two  parts  clean  sharp  sand,  and  two  parts 
broken  stone,. and  such  excavations  shall  be  made  as  are 
requisite  and  necessary  to  secure  a  firm  and  solid  founda- 
tion." Appellee  did  not  know  that  this  order  had  been 
made  until  he  was  advised  of  it  that  afternoon,  when  all  of 
the  parties  again  met.  After  further  consideration,  it  was 
suggested  by  one  of  the  members  of  the  board  that,  in  view 
of  the  fact  that  the  foundation  would  have  to  be  put  down 
much  deeper,  it  would  cost  but  little  more  to  make  a  sub- 
basement,  to  put  the  steam  pipes,  etc.,  in,  and  save  the  base- 
ment rooms  for  offices.  The  members  of  the  board  asked 
the  architect  for  an  estimate  of  the  cost  of  the  change,  but 
he  said  that  he  could  not  make  it  at  that  time.  Then  they 
0sked  the  appellee  to  make  an  estimate.  After  making 
some  borings,  to  ascertain  the  character  of  the  soil  below, 
and  making  a  calculation  as  to  the  cost  of  the  additional 
labor  and  material  necessary  to  accomplish  the  change,  ap- 
pellee met  with  the  three  members  of  the  board  and  the 
architect  in  the  appellee's  temporary  office  that  had  been 
put  up  on  the  court-house  square.  Appellee  then  informed 
the  members  of  the  board  that  he  thought  that  the  con- 
struction of  such  a  subbasement  as  he  understood  that  they 
wanted  would  cost  about  $20,000.  It  was  finally  orally 
agreed  that  such  subbasement  should  be  put  in,  and  that  the 
architect  should  make  an  estimate,  presumably  of  the  cost, 
later.  The  following  agreement  was  then  reduced  to  writ- 
ing, and  signed  by  the  three  commissioners  and  the  appel- 
lee: '^t  is  hereby  stipulated  and  agreed  by  and  betwe^i 
the  board  of  commissioners  of  Fulton  county,  Indiana,  and 
Jordon  E.  Gibson,  contractor,  that  said  Gibson  shall  remove 
and  excavate  the  earth,  from  the  bottom  of  the  proposed 
new  court-house,  at  Rochester,  Indiana,  to  a  depth  that  shall 
be  sufficient  to  establish  a  firm  and  safe  foundation  there- 
under, and  concrete  the  same  as  is  provided  in  the  order 
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therefor,  this  day  made,  and  is  to  construct  and  complete 
entire  a  subbasement  therein,  furnish  all  material,  and  iron 
and  steel  work,  necessary  to  do  a  first  class  job.  And  it  is 
further  agreed  that  the  total  cost  of  which  shall  not  exceed 
the  sum  of  $20,000,  the  exact  amount  of  said  work,  under 
said  sum,  shall  be  paid  on  presentation  of  a  certificate  of 
A.  W.  Rush,  architect    Dated  June  12, 1895." 

The  specifications  that  were  a  part  of  the  original  con- 
tract contained,  among  others,  the  following  provisions: 
"The  drawings  and  writings  are  intended,  together,  to  cover 
the  entire  and  perfect  completion  of  the  work  in  every  re- 
spect, and  everything  described  or  shown  or  reasonably 
implied  by  them,  and  which  may  be  necessary  for  the  per- 
fection of  the  work  and  general  excellence  of  the  whole  is 
to  be  included  and  will  be  required,  whether  specially  men- 
tioned in  these  specifications  or  particularly  shown  by 
the  drawings.  The  drawings  and  writings  together  are  in- 
tended to  cover  the  entire  completion  of  the  building  in 
every  particular  and  anything  described  or  shown  or  rea- 
sonably implied  by  them,  and  which  may  be  necessary  for 
the  perfection  of  the  work  and  the  general  excellence  of  the 
whole  and  to  render  the  building  fit  for  occupancy,  is 
included.  The  architects  will  *  *  «  decide  on  the 
quantity,  quality,  and  value  of  the  materials  offered, 
omitted,  claimed  as  extra,  *  *  *  .  On  these  points 
the  architects'  decision  will  bind  all  parties.  Excavation 
will  be  made  for  all  walls,  footings,  and  piers  accord^ 
ing  to  the  area  and  the  several  depths  required  by  the  plans 
and  sections,  and  so  that  all  foundations  will  go  down  and 
rest  on  solid  ground."  It  is  further  provided  in  said  speci- 
fications that  "all  footings  for  piers,  columns,  and  the  walls 
of  the  building  are  to  be  laid  below  the  basement  floor  line 
and  to  the  depths  shown  on  sections." 

The  fourth  section  of  the  contract  authorized  the  board 
to  make  changes,  and  provided  that  "the  difference  for  work 
omitted,  as  aforesaid,  shall  be  deducted  from  the  amount 
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of  this  contract,  by  a  reasonable  and  proper  valuation  there- 
of, and  for  any  additional  work  required,  as  aforesaid,  in 
alterations,  or  modifications  of  said  work,  the  amount  based 
upon  same  prices,  at  which  contract  is  taken,  shall  be  agreed 
upon,  before  commencing  additions,  alterations  or  modifica- 
tions aforesaid,  as  provided  and  hereinafter  set  forth  in  the 
seventh  clause  of  this  contract."  The  sixth  section  of  the 
contract  is  as  follows:  "Should  any  dispute  arise,  respect- 
ing the  true  construction,  interpretation  or  meaning  of  the 
drawings  or  specifications,  or  of  any  part  thereof,  or  as  to 
what  is  extra  work,  outside  of  the  contract,  the  same  shall 
be  decided  by  A.  W.  Rush  &  Son,  architects,  and  the  said 
board,  and  their  decision  shall  be  final  and  conclusive.'' 
The  seventh  section  of  the  contract  contained  the  following 
provision :  "No  new  work  of  any  description  done  on  the 
premises,  or  any  work  whatsoever,  shall  be  considered  as 
extra,  unless  a  separate  estimate  in  writing  for  the  same, 
before  its  commencement,  shall  have  been  submitted  by  the 
contractor  to  the  superintending  architects  and  the  board  of 
commissioners,  and  their  signatures  obtained  thereto." 

After  the  contract  of  June  12,  1895,  was  executed,  the 
appellee  constructed  said  subbasement,  and  in  doing  so  he 
put  in  the  footings  for  the  exterior  walls  nine  feet  below  the 
depth  of  the  trenches  as  originally  dug,  and  made  corre- 
sponding changes-  in  the  depths  of  the  foundations  for  the 
interior  walls  and  tower  piers.  There  is  testimony  in  the 
record  which  conflicts  with  many  of  the  above  statements, 
but  we  have  set  out  the  evidence  in  outline,  except  upon  the 
subject  of  values,  that  tends  to  support  the  verdict.  Upon 
the  completion  of  the  building,  appellee  filed  his  said  claim 
with  the  board  of  commissioners,  but  the  claim  was  disal- 
lowed. 

The  first  objection  urged  by  appellant  to  the  proceedings 
of  the  court  below  is  that  said  court  overruled  appellant's 
motion  to  make  the  complaint  more  specific.  The  appellant 
has  attempted  to  present  this  question  by  an  order  of  court 


478  SUPREME  COURT  OF  INDIANA, 

Boards  etc.,  v.  Gibson. 

directing  that  the  motion  be  made  a  part  of  the  record  with- 
out a  bill  of  exceptions.  That  portion  of  the  proceedings  is 
not  a  part  of  the  record,  for  two  reasons:  (1)  Because  it 
does  not  appear  that  the  order  of  court,  by  which  it  was 
sought  to  bring  6aid  motion  into  the  record,  was  made  on 
the  motion  of  either  party  (§662  Bums  1901)  ;  (2)  because 
the  motion  was  not  spread  on  the  order  book,  as  a  part  of  the 
court's  order  {Russ  v.  Buss,  142  Ind.  471 ;  Close  v.  Pitts- 
burgh, etc.,  R.  Co.,  150  Ind.  560;  Allen  v.  Hollmgshead, 
155  Ind.  178;  Ewbank's  Manual,  §27)- 

Appellant  contends  that  its  demurrer  to  each  paragraph 
of  the  complaint  should  have  been  sustained,  for  the  reason 
that,  as  it  must  have  been  known  that  the  proposed  work 
would  cost  to  exceed  $500,  the  board  should  have  caused 
plans  and  specifications  thereof  to  be  prepared,  and  given 
notice  of  its  purpose  to  let  a  contract  for  such  construction, 
in  accordance  with  the  statute  then  in  force.  §§4243,  4244 
R.  S.  1881.  This  is  practically  an  effort  to  set  up  the  de- 
fense of  ultra  vires  to  a  contract  that  has  been  fully  exe- 
cuted by  the  opposite  party.  Such  a  claim,  when,  ex  aequo 
ei  bono,  the  corporation  ought  to  pay,  is  odious.  The  stat- 
ute referred  to  was  intended  as  a  safeguard  of  the  public 
interest,  and  we  are  disposed  to  enforce  it  according  to  its 
spirit.  We  do  not  think,  however,  that  it  was  intended  to 
apply  to  a  case  like  this,  where  a  sudden  and  unforeseen 
emergency  confronts  a  board  of  conunissioners  after  it  has 
r^ularly  let  a  contract  for  a  public  building,  and  where  it 
is  to  be  desired  to  avoid  delay,  and  not  to  put  a  new  con- 
tractor on  the  work,  but  to  have  the  work  continued  by  the 
general  contractor  for  the  construction  of  the  building.  In 
such  a  case,  where  it  can  be  said  that  the  new  work  is  but 
an  incident  of  a  work  before  regularly  contracted  for,  and 
where  it  does  not  appear  that  the  act  of  the  parties  was  a 
mere  effort  to  evade  the  statute,  we  do  not  think  tlmt  the 
statute  is  applicable.  As  said  by  this  court  in  Bass,  etc.. 
Works  V.  Board,  etc.,  115  Ind.  234,  243:     "The  statute 
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makes  no  provision  for  such  a  contingency  as  has  happened 
in  the  present  case,  yet  it  is  within  the  experience  of  all  that 
sxich  contingencies  are  likely  to  happen  in  the  construction 
of  public  as  well  as  private  buildings.  It  would  hardly  do 
to  assume  that  the  legislature  failed  to  consider  that  such  a 
contingency  might  happen,  or  that  it  was  intended  in  case 
it  did  happen,  at  whatever  stage  of  the  work,  that  the  hands 
of  the  county  commissioners  should  be  tied  until  new  plans 
and  specifications  were  adopted  and  a  new  contract  let.  In 
the  absence  of  any  provision  in  the  statute  for  such  a  case, 
we  must  assume  that  it  was  intended  that  the  commissioners 
shoidd  exercise  their  best  discretion  in  each  case,  according 
to  the  circumstances  that  should  exist  at  the  time.  What- 
ever may  be  said  about  the  binding  force  and  effect  of  con- 
tracts made  by  commissioners  under  the  circumstances  dis- 
closed, certainly,  where  a  county  board,  in  pursuance  of  its 
duty  to  erect  public  buildings  for  the  county,  has  proceeded 
regularly  to  a  point  where  a  contractor  abandons  the  work 
while  it  is  in  progress,  and  then,  in  the  exercise  of  its  dis- 
cretion, procures  others  to  furnish  money,  labor  and  mate- 
rial, so  as  to  carry  the  work  forward  to  completion,  the 
county  cannot,  after  accepting  and  enjoying  the  buildings 
thus  completed,  refuse  to  pay  the  money  and  ihe  reasonable 
value  of  the  labor  and  materials  furnished  at  the  request  of 
the  commisisoners.  The  doctrine  of  ultra  vires  does  not 
absolve  municipal  corporations  from  the  principles  of  com- 
mon honesty.  When  a  corporation  has  received  the  money 
or  property  of  an  individual,  under  color  of  authority,  and 
has  appropriated  it  to  its  necessary  and  beneficial  use,  it 
will  not  be  heard  to  assert  its  want  of  power  to  pay  the  value 
of  what  it  has  received  and  still  retains.  In  such  a  case, 
where  the  initiatory  steps  have  been  taken  which  authorize 
a  municipality  to  proceed  with  a  public  work,  persons  who 
furnish  money,  labor  or  materials  to  the  municipality, 
which  are  actually  used  in  the  work  and  retained  by  it,  be- 
come equitably  entitled  to  recover."    See,  also,  Board,  etc.. 
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V.  Cincinnati,  etc.,  Co.,  128  Ind.  240,  12  L,  R  A.  502; 
Smith  V.  Board,  etc.,  6  Ind.  App.  153,  and  cases  there  cited. 
Where  the  parties  act  in  good  faith,  the  authority  of  the 
board  to  make  changes,  without  complying  with  the  statute 
referred  to,  shoidd  be  determined,  not  primarily  by  the  cost 
of  the  change,  but  by  the  relation  that  the  change  bears  to 
the  main  work,  and  the  circumstances  that  confront  the 
commissioners  when  they  order  the  change.  The  para- 
graphs of  complaint  in  this  case  did  not  disclose  an 
ultra  vires  contract  They  fully  show,  also,  that  the  work 
and  materials  done  and  furnished  were  in  addition  to  the 
principal  undertaking. 

We  will  now  consider  the  appellant's  claim  that  the  com- 
plaint, being  in  general  assumpsit,  is  bad  because  it  is  dis- 
closed that  there  was  a  special  contract.  We  are  not  per- 
suaded that  this  objection  is  presented  by  the  demurrer  to 
the  complaint,  as  the  fact  of  the  existence  of  a  prior  special 
contract  is  pleaded  to  show  that  the  board  had  authority  to 
order  additional  work;  but  as  the  general  proposition  is 
many  times  presented,  in  a  great  variety  of  forms,  in  the 
voluminous  brief  of  counsel  for  appellant,  we  deem  it  well 
to  deal  with  this  contention  now.  Of  course,  it  is  well  set- 
tled in  this  State  that^  where  a  pleading  does  not  allege 
whether  a  contract  was  oral  or  in  writing,  it  will  be  pre- 
sumed that  it  was  oral.  It  is  equally  well  settled  that  if  a 
plaintiff  count  on  an  express  agreement  not  alleged  to  be  in 
writing  he  cannot  recover  on  a  written  contract.  But  the 
fact  that  there  exists  a  written  obligation,  measuring  the 
rights  of  the  parties,  does  not  necessarily  prevent  the  main- 
tenance of  an  action  on  the  implied  promise.  As  is  said  in 
Stephens  on  Pleading  (Andrew's  ed.),  §53:  "The  action 
of  assumpsit  lies  where  a  party  claims  damages  for  breach 
of  simple  contract,  i.  e.,  a  promise  not  under  seal.  Such 
promises  may  be  express  or  implied;  and  the  law  always 
implies  a  promise  to  do  that  which  a  party  is  legally  liable 
to  perform.    This  remedy  is  consequently  of  very  large  and 
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extensive  application."  This  subject  has  received  exhaust- 
ive discussion  in  the  note  to  Cutter  v.  PoweU,  as  reported  in 
2  Smith's  Leading  Cases  (Hare  and  Wallace's  notes,  7th 
Am.  ed.),  17.  It  was  there  said  at  p.  63 :  "The  confusion 
and  obscurity  which  exist  in  the  books,  in  relation  to  this 
matter  of  special  and  general  assumpsits,  have  arisen  from 
an  erroneous  impression  that,  when  there  has  been  a  special 
contract^  and  the  plaintiff  brings  general  assumpsit,  the 
special  contract  of  the  defendant  is  in  some  d^ree,  or  to 
some  extent,  the  ground  of  the  plaintiff's  recovery.  This 
impression  arises  from  an  error  as  to  the  legal  nature  and 
ground  of  general  assumpsit,  which  rests  only  on  a  legal 
liabilily  springing  out  of  a  consideration  received ;  and  the 
difficulty  clears  away  if  it  is  kept  always  in  mind,  that  in 
no  case  in  which  general  assumpsit  is  brought,  though  there 
may  have  been  a  special  agreement,  does  the  plaintiff  legally 
ground  his  claim  at  all  upon  the  special  agreement  or  prom- 
ise, nor  derive  any  right  from  it,  nor  make  it  any  part  of 
his  case;  he  proceeds  exclusively  upon  the  implied  legal 
engagement  or  obligation  of  the  defendant,  to  pay  the  value 
of  services  ordered  or  received  by  him."  The  learned  anno- 
tators  then  state  that  if  there  has  been  a  conventional  meas- 
ure of  damages,  foresettled  by  mutual  agreement,  the  plain- 
tiff shall  not  cut  loose  from  it  and  claim  the  legal  measure 
of  damages;  but  they  state  that  there  are  some  cases  that 
hold  that  the  defendant  "shall  not  be  permitted  to  defeat  a 
just  claim  by  setting  up  a  contract  that  he  himself  has 
broken."  We  quote  this  latter  proposition  to  show  that  the 
action  is  not  founded  on  the  special  contract  It  is  our  view, 
however,  as  we  will  hereafter  show,  that  the  special  contract 
marks  the  maximum  of  what  may  be  recovered,  Kersietier 
V.  Raymond,  10  Ind.  199,  204.  Professor  Pomeroy,  in  his 
work  on  Code  Bemedies,  §542,  in  discussing  whether  a 
complaint  or  petition,  substantially  the  same  in  its  form  and 
its  allegations  as  the  old  common  or  general  count  in  aa- 
Vol,  158—81 
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stiinpsit,  is  in  accordance  with  the  fundamental  principles 
of  the  new  procedure,  says :    "The  courts  have  almost  unan- 
imously answered  this  question  in  the  affirmative,  and  have 
held  that  such  complaints  or  petitions  sufficiently  set  forth 
a  cause  of  action  in  the  cases  where  the  declarations  which 
they  imitate  would  have  been  proper  under  the  former  prac- 
tice."   This  writer  further  says  (§543)  :    "Not  only  have 
the  courts  in  this  manner  sanctioned  the  use  of  the  common 
counts  as  appropriate  modes  of  setting  forth  the  plaintiff's 
cause  of  action ;  they  have  also  held  that  another  rule  of  the 
old  practice  is  still  retained  by  the  codes.     The  rule  thus 
declared  to  be  in  force  id  the  following:    When  the  plain- 
tiff has  entered  into  an  express  contract  with  the  defendant, 
and  has  fully  performed  on  his  part,  so  that  nothing  re- 
mains unexecuted  but  the  defendant's  obligation  to  pay,  he 
may,  if  he  please,  sue  upon  the  defendant's  implied  promise 
to  make  such  payment,  rather  than  upon  the  express  under- 
taking of  the  original  contract ;  and  to  that  end  he  may  re- 
sort to  a  complaint  or  petition  identical  with  the  ancient 
common  counts;  except,  as  has  already  been  shown,  the 
averment  of  a  promise  may,  and  according  to  the  better 
opinion  should  be  omitted."    Professor  Pomeroy  criticises 
the  cases  he  cites  in  support  of  the  above  propositions,  but 
he  does  so  with  the  prefatory  suggestion,  that  "in  the  face 
of  this  overwhehning  array  of  authority  it  may  seem  almost 
presumptuous  even  to  suggest  a  doubt  as  to  the  correctness 
of  the  conclusions  that  have  been  reached  with  so  much 
unanimity."    (§544.)     The  authorities  on  this  subject  are 
for  the  most  part  collected  in  the  note  to  Allen  v.  Patterson, 
as  reported  in  57  Am.  Dec.  542,  544.     See,  also,  note  to 
Stephen  on  Pleading  (Andrew's  ed.),  §53.  We  now  refer  to 
the  decisions  of  this  court  upon  the  subject.    In  Kerstetter  v. 
Baymondj  supra  (at  page  202),  it  was  said  that  the  code 
has  not  changed  the  procedure  relative  to  the  propriety  of 
suing  in  general  assumpsit  in  the  following  instances,  among 
others:    "1.    ^Where  the  whole  of  such  contract  has  hem 
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executed  on  the  part  of  the  plaintiff,  and  the  time  of  pay- 
ment on  the  other  side  is  past,  a  suit  may  be  brought  on  the 
special  contract,  or  a  general  assumpsit  may  be  maintained ; 
and  in  the  last  case,  the  measure  of  damages  will  be  the  rate 
of  recompense  fixed  by  the  special  contract.'  2  Smith's 
Leading  Cases,  41;  Bank  of  Columbia  v.  Patterson,  7 
Cranch  299,  3  L.  Ed.  351,  2  Curtis  540;  1  Bacon's  Abr. 
380;  Chesapeake,  etc..  Canal  Co.  v.  Knapp,  9  Pet  541,  9 
L.  Ed.  222, 11  Curtis  476.  2.  'If  there  has  been  a  special 
contract  which  has  been  altered  or  deviated  from  in  particu- 
lars, by  common  consent,  general  assumpsit  will  lie,'  etc. 
2  Smith's  Leading  Cases,  42;  Dvbois  v.  Delaware,  etc.. 
Canal  Co.,  4  Wend.  285 ;  Jones  v.  Woodbury,  11  B.  Mon. 
169.  3.  'If  there  has  been  a  special  contract,  and  the  plain- 
tiflF  has  performed  a  part  of  it  according  to  its  terms,  and 
been  prevented  by  the  act  or  consent  of  the  defendant,  or  by 
the  act  of  the  law,  from  performing  the  residue,  he  may  in 
general  assumpsit  I'ecover  compensation  for  the  work  actu- 
ally performed,  and  the  defendant  cannot  set  up  the  special 
contract  to  defeat  him.'  2  Smith's  Leading  Cases,  43,  and 
cases  cited ;  Scobey  v.  Boss,  5  Ind.  446.  4.  Under  the  de- 
cisions in  this  State,  the  following  principle  is  also  estab- 
lished, to  wit :  'That  when  one  party  to  a  special  entire  con- 
tract has  not  complied  with  its  terms,  but  professing  to  act 
under  it,  has  done  for,  or  delivered  to,  the  other  party  some- 
thing of  value  to  him  which  he  has  accepted,'  etc.,  and  the 
time  for  performance  of  the  contract  is  past,  an  implied 
promise  arises  to  the  extent  of  the  value,  etc.  Lomax  v.  Bai- 
ley, 7  Blackf .  603 ;  Epperley  v.  Bailey,  3  Ind.  72."  In  the 
case  of  Jenney  Electric  Co.  v.  Branham,  145  Ind.  314,  316, 
33  L.  K.  A,  395,  this  court  said:  "While  the  rule  that  one • 
may  plead  the  common  count  and  recover,  notwithstanding 
the  evidence  disclosed  a  special  contract,  would,  upon  first 
impression,  seem  to  be  at  variance  with  the  ordinary  rules 
of  pleading  and  practice,  yet  it  has  been  repeatedly  held 
that  under  our  code  such  recovery  may  be  had.    Scott  v. 
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Congdon,  106  Ind.  268;  Shilling  v.  Templeton,  66  Ind 
585 ;  Brown  v.  Perry,  14  Ind.  32 ;  Kerstetter  v.  Raymond 
10  Ind.  199."  In  connection  with  the  question  of  pleading 
that  we  have  been  discussing  we  quote,  for  the  purpose  of 
meeting  many  objections  urged  by  appellant's  counsel  to  the 
writings  that  appellee  put  in  evidence  upon  the  trial,  the 
concluding  statement  in  the  case  of  Kerstetter  v.  Raymond, 
supra:  "A  late  writer  on  evidence  holds  the  following  lan- 
guage: Where  in  a  suit  for  the  price  of  work  and  labor 
performed,  it  appears  that  work  was  commenced  under  an 
agreement  in  writing,  the  agreement  must  be  produced ;  and 
even  if  the  claim  be  for  extra  work,  the  plaintiflF  must  still 
produce  the  written  agreement;  for  it  may  furnish  evidence, 
not  only  that  the  work  was  over  and  beyond  the  original 
contract,  but  also  of  the  rate  at  which  it  was  to  be  paid  for.' 
1  Greenl.  Ev.,  §87/'  There  is  still  another  reason  why  the 
appellee  properly  sued  on  an  oral  contract,  and  that  is  that 
the  agreement  of  June  12, 1895,  amounted  in  law  to  an  oral 
contract.  This  agreement,  while  it  provided  for  the  per- 
formance of  the  WQrk  and  the  furnishinjs:  of  the  material, 
and  provided  that  the  price  therefor  should  not  exceed 
$20,000,  did  not  fix  the  price.  It  was  therefore  not  a  com- 
plete written  contract,  and  was  properly  declared  on  as  an 
oral  contract.  Gordon  v.  Gordon,  96  Ind.  134 ;  Louisville, 
etc.,  B.  Co.  V.  Reynolds,  118  Ind.  170;  2  Ency.  PI.  &  Pr., 
1010.  The  writing  did  not  in  and  of  itself  fix  a  liability, 
but  it  had  more  of  an  evidentiary  character,  as  tending  to 
show  that  the  work  was  ordered  by  the  board,  that  it  was 
treated  by  the  parties  as  an  extra,  and  that  a  maximum  price 
was  fixed  therefor. 

The  second  paragraph  of  appellant's  answer  was  insuffi- 
cient. The  appellee  had  alleged  in  his  complaint  that  the 
work  and  material  had  been  furnished  in  addition  to  what 
the  contract  required,  and  that,  subsequent  to  the  execution 
of  the  written  contract,  the  board  had  directed  him  to  do 
such  additional  work  and  furnish  such  additional  material 
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*'at  such  reasonable  and  just  expense  as  the  performance  of 
the  work  in  a  proper  manner,  both  as  to  work  and  material 
used,  would  call  for/'  It  is  evident,  in  view  of  these  aU^a- 
tions,  that  an  answer  that  merely  alleged  the  execution  of 
the  original  contract  between  the  parties,  and  made  a  copy 
of  it  an  exhibit,  did  not  state  facts  sufQcient  to  bar  the 
action.  The  third  paragraph  of  answer  did  not  amount  to 
a  plea  of  payment.  There  is  no  allegation  that  the  indebtr 
edness  sued  for  was  extinguished  by  payment 

The  next  question  presented  is  whether  the  work  and 
materials  sued  for  can  be  considered  as  not  covered  by  the 
contract.  The  plans  distinctly  provide  what  shall  be  the 
depth  of  the  foundations  below  the  grade  line.  There  are 
some  general  provisions  in  the  specifications,  however,  that 
furnish  a  basis  for  fair  argument  that  the  contractor  was 
bound  to  put  the  foundations  below  the  specified  require- 
ments, if  necessary  to  get  a  good  foundation.  A  so-called 
written  contract  between  parties  is,  in  a  sense,  not  their 
contract;  it  is  rather  the  evidence  of  their  agreement  that  is 
back  of  the  contract.  For  this  reason,  it  must  be  an  excep- 
tional case  where  the  practical  construction  that  the  parties 
have  given  to  a  contract  of  doubtful  import  will  not  control 
the  courts  in  interpreting  it.  As  said  by  the  Supreme  Court 
of  the  United  States  in  City  of  Chicago  v.  Sheldon,  9  Wall. 
50,  19  L.  Ed.  594:  "In  cases  where  the  language  used  by 
the  parties  to  the  contract  is  indefinite  or  ambiguous,  and 
hence,  of  doubtful  construction,  the  practical  interpretation 
by  the  parties  themselves  is  entitled  to  great,  if  not  control- 
ling influence."  To  the  same  effect,  Vinton  v.  Baldwin,  95 
Ind.  433,  and  authorities  there  cited ;  Smith  v.  Board,  etc., 
6  Ind.  App.  153 ;  Frazier  v.  Myers,  132  Ind.  71 ;  City  of 
Vincennes  v.  Citizens,  etc.,  Co.,  132  Ind.  114,  16  L.  E.  A. 
485 ;  Fidelity,  etc.,  Co.  v.  Teter,  136  Ind.  672 ;  Wilson  v. 
Carrico,  140  Ind.  533,  49  Am.  St.  213 ;  Childers  v.  First 
Nat.  Bank,  147  Ind.  430. 

Appellant  urges  that  there  was  error  in  permitting  ap- 
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pellee  to  ofFer  evidence  of  the  market  value  of  the  extra 
material  and  labor  furnished,  because  the  prior  contract 
provides  a  different  method  of  ascertaining  such  value.  It 
is  true  that  the  original  contract  does  contain  a  provision 
that  the  amount  to  be  paid  for  extras  shall  be  based  upon  the 
same  prices  at  which  the  contract  is  taken.  It  is  pro- 
vided, however,  that  this  amount  "shall  be  agreed  upon  be- 
fore commencing  the  additions,  alterations  or  modifica- 
tions." The  evidence  shows  that  there  was  no  agreement  as 
to  the  amount  that  should  be  paid  for  extras,  except  that  a 
maximum  amount  was  fixed,  and  we  are  of  opinion,  as  the 
board  let  the  contract  for  the  entire  building  at  an  aggre- 
gate price,  so  that  the  price  of  any  item  of  work  or  material 
entering  into  the  building  as  originally  designed  was  not 
capable  of  being  ascertained,  and  as  the  parties  had  omitted 
to  agree  in  advance  of  the  furnishing  of  the  extra  work  and 
labor  what  price  should  be  charged  therefor,  that  prima 
facie  the  cash  market  value  is  to  be  taken  as  the  equivalent 
of  the  contract  price.  After  such  a  course  Iiad  been  pursued 
by  the  parties  as  the  evidence  here  indicates,  the  appellee 
was  not  required  to  offer  evidence  of  values  by  witnesses 
who  were  acquainted  with  the  value  of  every  item  of  mate- 
rial and  of  labor  that  entered  into  the  construction  of  the 
entire  building,  and  then  resort  to  the  cumbersome  method 
of  showing  the  price  that  ought  to  be  paid  for  the  extras  <» 
the  basis  of  what  like  materials  and  labor  were  presiunp- 
tively  charged  for,  in  view  of  the  original  aggregate  prica 
As  it  must  be  a  matter  of  presumption  after  all,  the  fairest 
and  most  simple  method  of  fixing  the  value  is  to  test  it  by 
the  market  price.  It  may  be  suggested,  in  passing,  that  a 
considerable  item  of  extra  material  and  work — ^for  putting 
in  the  concrete  footings — ^represented  a  different  class  of 
material  and  work  from  what  was  included  within  the  orig- 
inal contract.  At  any  rate,  the  court  properly  received  evi- 
dence of  the  cash  market  value  in  support  of  the  averments 
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of  the  complaint^  and  it  was  for  appellant  to  avail  itself  of 
a  different  arrangement. 

The  omission  of  the  appellee  to  procure  a  certificate  from 
the  architect  as  to  the  value  of  the  extra  work  caimot  affect 
the  right  of  recovery  in  this  form  of  action.  If  such  stipu- 
lation be  regarded  as  valid,  it  may  be  said  that  appellee  did 
not  fully  perform  his  special  contract,  but  the  courts  were 
still  open  to  him  under  the  common  counts.  In  Adams  v. 
Cosby,  48  Ind.  153,  158,  this  court  said :  "If  this  suit  was 
founded  on  the  special  contract,  they  might  have  some  sig- 
nificance. Obtaining  the  certificate  of  the  architect  was  not 
a  condition  upon  which  the  right  of  the  appellee  to  recover 
depended,  nor  was  the  performance  of  any  other  stipidation 
in  the  special  contract  necessary  to  his  recovery  in  this  suit 
The  case  is  founded  on  materials  furnished  and  work  done, 
subject  to  damages,  if  any,  arising  from  the  breach  of  the 
special  contract  by  the  appellee.  The  rights  of  both  parties 
were  open  to  be  settled  according  to  the  facts  proved,  not- 
withstanding the  special  contract."  To  the  same  effeet^ 
Board,  etc.,  v.  O'Connor,  137  Ind.  622. 

This  brings  us  to  a  consideration  of  the  sixth  section  of 
the  original  contract,  which  provides  that,  if  any  dispute 
shall  arise  as  to  the  true  construction  of  the  contract  or  as 
to  what  is  extra  work,  the  matter  shall  be  determined  by  the 
architect  and  the  board,  and  their  decision  shall  be  final  and 
conclusive.  A  suflScient  answer  to  the  effort  of  appellant's 
counsel  to  interpose  these  provisions  as  a  defense  would  be 
the  suggestion  that  by  its  order  of  June  12, 1895,  the  board 
determined  the  question  as  to  the  true  construction  of  the 
drawings  and  specifications,  and  as  to  whether  the  work 
appellee  now  claims  compensation  for  was  an  extra,  in  his 
favor.  The  agreement  mentioned,  however,  did  not  bind 
the  appellee.  Without  pausing  to  determine  whether  there 
are  other  legal  objections  to  the  provisions  of  the  sixth  sec- 
tion of  the  contract,  it  is  sufficient  to  say  that  a  plain  reason 
why  such  provisions  will  not  be  enforced  is  that  the  law  will 
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not  permit  a  party  making  a  contract  to  provide  that  he 
shall  arbitrate  his  own  cause,  and  that  his  decision  shall  be 
final  and  conclusive.  See  Supreme  Council,  etc.,  v.  For- 
singer,  125  Ind.  52,  9  L.  R  A.  501,  21  Am.  St.  196. 

There  is  no  merit  in  the  claim  of  appellant  that  the  county 
cannot  be  charged  with  an  assumpsit,  although  labor  and 
material  have  been  done  and  furnished  for  it,  and  the  same 
have  been  accepted  and  used  by  the  county,  because  of  the 
informal  character  of  the  board  meeting  at  which  such  mat- 
ters were  agreed  to.  The  individual  members  of  the  board 
seem  to  have  been  actively  engaged  in  superintending  the 
erection  of  the  building,  and  we  think  that  as  individuals 
they  are  to  be  so  far  r^arded  as  agents  of  the  county  as  to 
be  able  to  charge  the  county  on  a  quantum  meruit  for  a  sub- 
basement  that  the  county  is  enjoying  the  benefit  of.  Board, 
etc.,  V.  Byrne,  67  Ind.  21 ;  Board,  etc.,  v.  Hill,  122  Ind. 
215 ;  Board,  etc.,  v.  O'Connor,  supra. 

Appellant's  counsel  discuss  in  their  brief  a  number  of 
rulings  upon  the  part  of  the  court  in  rejecting  evidence 
offered  by  appellant  on  its  case  in  chief.  Most  of  the  objec- 
tions urged  are  not  available,  either  for  the  reason  that 
there  was  no  offer  to  prove,  or  that  the  offer  was  made  after 
the  court  had  ruled  on  the  objection  to  the  question.  Deal 
V.  State,  140  Ind.  354,  371 ;  Ounder  v.  Tibbits,  153  Ind. 
591;  Wilson  v.  Carrico,  140  Ind.  533;  Miller  v.  Coulter, 
156  Ind.  290.  The  witness  MiUs  was  asked  by  appellant^ 
on  his  direct  examination,  the  following  question:  *Tou 
.  may  state  to  the  jury  what,  if  any,  value  the  concrete  that 
you  examined  possessed  as  a  foundation  for  a  court-house?" 
Such  concrete  might  possess  no  value,  because  the  stone  foot- 
ings might  have  furnished  a  sufficient  foundation,  but,  if  the 
board  ordered  the  concrete  put  in,  the  question  of  its  value 
or  utility  was  for  the  board  to  determine.  To  prove  that  it 
had  no  value  as  a  foundation  did  not  tend  to  prove  that  the 
work  and  material  were  not  proper,  and  did  not  afford  any 
necessary  reason  why  the  same  should  not  be  paid  for.    The 
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two  questions  asked  relative  to  cracks  in  the  walls  and  plas- 
tering were  leading,  because  they  assumed  that  such  cracks 
did  exist.  If  appellant  had  first  asked  as  to  the  condition 
of  the  walls  and  plastering,  and,  having  proved  that  they 
were  cracked,  had  then  asked  as  to  the  cause  of  such  condi- 
tion, such  proposed  evidence  might  have  been  competent,  as 
tending  to  prove  that  the  work  or  material  in  the  concrete 
footing  was  improper.  But  as  the  record  stands  there  was 
no  question  asked  that  was  calculated  to  draw  out  the 
claimed  fact  that  the  cracks  were  caused  by  the  foundation. 
Appellee's  counsel  objected  to  the  two  questions  that  we 
have  been  considering  on  the  ground  that  the  proposed  evi- 
dence was  not  within  the  issues.  It  is  unnecessary  to  deter^ 
mine  this  question. 

Appellant's  counsel  make  a  general  statement  in  their 
brief  that  the  court  erred  in  permitting  a  cross-examination 
of  one  of  its  witnesses  upon  a  matter  foreign  to  the  exam- 
ination in  chief.  An  examination  of  his  testimony  has  not 
disclosed  that  such  ground  of  objection  exists.  If  such  error 
existed,  however,  we  should  be  compelled  to  hold,  in  view  of 
the  fact  that  the  transcript  in  this  cause  contains  more  than 
1,300  pages  of  typewritten  matter,  that  we  are  not  under 
obligation  to  search  for  that  which  it  was  the  duty  of  counsel 
to  point  out 

Appellant's  counsel  to  some  extent  discuss  the  instruc- 
tions given  by  the  court  and  those  tendered  by  appellant  and 
refused  by  the  court.  The  method  adopted  by  appellant  to 
bring  these  instructions  into  the  record  was  not  by  a  bill  of 
exceptions,  but  by  marginal  notations,  as  provided  for  by 
§644  Bums  1901.  Appellee's  counsel  insist  that  the  alleged 
errors  in  giving  and  refusing  instructions  are  not  presented, 
because  there  is  no  showing  that  all  of  the  instructions  given 
are  in  the  record.  It  is  set  out  in  the  transcript  of  the  order- 
book  entries  that  both  parties  requested  the  court  to  instruct 
the  jury  in  writing.  Under  date  of  February  7,  1900,  the 
order-book  entry  stated  that  "the  court  thereupon  instructs 
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the  said  jury,  which  said  instructions  of  the  court  are  in 
writing,  and  are  filed  herein,  and  are  in  these  words,  to  wit: 
(here  follow  the  instructions  with  marginal  notations  of  ex- 
ceptions thereon) .    Appellant's  counsel  contend  that  in  view 
of  this  showing  it  should  be  presumed  that  the  instructions 
given  were  all  of  the  instructions,  because  it  ought  to  be  pre- 
sumed  that  the  trial  court  did  its  duty,  and  they  cite  Tom- 
baugh  v.  Orogg,  156  Ind.  355,  as  supporting  this  position. 
It  will  be  noticed  that  the  clerk  in  his  certificate  does  not  go 
the  length  of  stating  that  the  instructions  he  sets  out  are  all 
of  the  instructions  given,  but,  as  stated,  appellant's  counsel 
build  their  argument  upon  the  fact  that  the  order-book  en- 
try states  that  a  request  for  written  instructions  was  made, 
so  that,  if  true,  the  court  must  be  presumed  to  have  re- 
garded the  request.     This  argument,  however,  is  destitute 
of  force,  since  a  clerk's  mere  order-book  entry  is  not  the 
proper  manner  of  exhibiting  the  fact  of  such  request.    The 
statute  prescribes  what  entries  shall  be  deemed  a  part  of  the 
record,  but  it  provides  that  "a  transcript  of  motions,  affi- 
davits, and  other  papers,  when  they  relate  to  collateral  mat- 
ters, and  depositions  and  papers  filed  as  mere  evidence  shall 
not  be  certified,  unless  made  a  part  of  the  record  by  excep- 
tion [sic]  or  order  of  court,  and  directed  to  be  certified  by 
the  appellant."    §662  Bums  1901.    The  request  to  instruct 
in  writing,  being  a  mere  collateral  matter,  is  not  properly 
shown  by  the  clerk's  recital,  and,  in  view  of  the  state  of  the 
record,  we  hold  that  it  is  not  shown  that  all  of  the  instruc- 
tions given  by  the  court  are  before  us.    Under  the  case  of 
State  V.  Winstandley,  151  Ind,  495,  we  cannot  reverse  this 
cause  because  of  any  error  in  the  giving  or  refusal  of  in- 
structions.    We  have  examined  the  instructions,  however, 
that  the  record  shows  were  given,  and  while  our  examina- 
tion of  them  has  not  been  critical,  because,  in  view  of  the 
record,  such  examination  was  unnecessary,  yet  we  may  say 
that  when  read  as  a  whole  they  seem  to  have  fairly  presented 
the  law  to  the  jury. 
Judgment  affirmed* 
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Mebbbtt  et  al.  t;.  Ritter. 

[No.  19,569.    Filed  Iffay  16,  1902.] 

Ijpb  EentATE.^Acqumii(m  of  Title  in  Fee.^Street  Improvements.— l!bB 
husband  of  the  owner  of  a  life  estate  in  certain  real  estate  ob- 
tained title  thereto  from  a  sale  of  the  property  for  street  improye- 
ments.  The  husband  died  intestate  leaving  his  wife  as  his  sole 
heir.  The  wife  conveyed  the  property  by  warranty  deed  to  de- 
fendant in  consideration  of  91  >  and  the  agreement  of  the  grantee 
to  maintain  grantor  daring  her  life.  At  her  death  plaintiffs 
brought  snit  as  remaindermen  to  qniet  title.  Held,  that  the 
action  cannot  be  maintained  without  showing  an  accounting  be- 
tween the  parties  as  to  taxes  and  street  improvements,  or  an  offer 
to  reimburse  defendant  for  the  payments  made  for  the  benefit  of 
the  common  property. 

From  Tippecanoe  Superior  Court;  W.  D.  Wallace^ 
Judge. 

Action  by  Lewis  C.  Merrett  and  others  against  Lucinda 
Sitter  to  quiet  title.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Transferred  from  Appellate  Court, 
under  §1337u  Burns  1901.    Affirmed. 

2>.  C.  Wilson  and  3f.  A.  Q^inn^  for  appellants. 
J.  M.  LaRue  and  W.  C.  Mitchell,  for  appellee. 

DowLiNQ,  J. — On  August  23,  1848,  one  Dolby  Merrett 
was,  and  for  some  time  before  that  date  had  been, 
the  owner  in  fee  simple  of  a  lot  of  land  in  the  city 
of  Lafayette,  Indiana.  On  that  day  the  said  Dolby 
Merrett^  by  quitclaim  deed,  conveyed  said  lot  for  the 
term  of  the  life  of  Louisa  A.  Merrett  to  one  Huff,  and 
Huff  thereupon,  by  a  like  deed,  conveyed  the  same  to 
the  said  Louisa  A.  Merrett,  who  was  the  wife  of  Dolby  Mer- 
rett Subsequently  these  parties  were  divorced,  and,  prior 
to  August  17,  1849,  the  said  Dolby  Merrett  died,  leaving, 
as  his  sole  heir,  his  brother,  William  C.  Merrett  On  No- 
vember 11,  1852,  the  said  Louisa  A.  Merrett  was  married 
to  one  Dennis  Denowy.    William  C.  Merrett  died  leaving. 
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as  his  only  heirs  at  law,  his  widow,  Sarah  Merrett,  and  his 
son,  Lewis  C.  Merrett^  the  appellants  herein.     Some  time 
in  the  year  1871,  the  appellants,  together  with  the  said 
Louisa  A.  Denowy  and  her  husband,  Dennis,  sold  and  con- 
veyed fifty-two  feet  off  of  the  south  side  of  said  lot.    Aftw- 
wards,  in  the  same  year,  the  residue  of  the  said  lot  was  duly 
offered  for  sale  by  said  oily  of  Lafayette  on  account  of  liie 
non-payment  of  benefits  assessed  against  it  for  the  opening 
and  widening  of  a  public  street,  and  one  Martin  L.  Pierce 
became  the  purchaser.     Pierce  assigned  his  certificate  of 
purchase  to  the  said  Dennis  Denowy,  and,  the  property  not 
having  been  redeemed,  the  same  was,  by  said  city,  conveyed 
to  said  Dennis  Denowy  by  deed.    Afterwards,  the  same  real 
estate  was  again  offered  for  sale  by  said  city  on  account  of 
the  non-payment  of  other  assessments  against  it  for  street 
improvements,  and  Martin  L.  Pierce  bid  it  off,  and  received 
a  certificate  of  purchase,  which  he  assigned  to  the  said  Den- 
nis Denowy,  and,  no  redemption  having  taken  place,  said 
lot  was  conveyed  to  said  Dennis  by  said  city  by  deed  De- 
cember 22,  1871.    Twenty-seven  years  afterwards,  to  wit, 
December  23, 1898,  the  said  Dennis  Denowy  died,  intestate, 
leaving  his  widow,  Louisa  A.,  as  his  sole  heir.    After  the 
death  of  her  husband,  Louisa  A.  Denowy  conveyed  said 
premises  by  warranty  deed  to  Lucinda  A.  Ritter,  the  ap- 
pellee herein,  in  consideration  of  the  payment  of  $1,  and 
the  agreement  of  the  said  grantee  to  maintain  the  said 
Louisa  A.  Denowy  during  her  life.     The  said  Louisa  A. 
Denowy  occupied  said  premises  under  the  deed  executed  to 
her  by  the  said  Samuel  A.  Huff  August  23,  1848,  until  De- 
cember 23,  1898,  when  she  executed  her  deed  to  the  said 
Lucinda  A.  Eitter,  and,  upon  her  marriage  with  the  said 
Dennis  Denowy,  he  lived  with  her  on  the  said  premises, 
and  continued  to  do  so  until  he  died.    Lucinda  A.  Ritter 
claims  that  she  is  the  owner  in  fee  of  the  said  lot  by  virtue 
of  the  conveyance  of  the  same  to  her  by  .the  said  Louisa  A. 
Denowy.     The  appellants  assert  that  they  are  the  owners 
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in  fee  of  said  lot,  that  the  claun  of  the  appellee  is  on- 
founded,  and  that  it  is  a  doud  upon  their  title.  By  this 
action,  which  was  commenced  September  13,  1900,  they 
seek  to  have  their  title  quieted.  The  appellee  demurred  to 
a  complaint  stating  the  foregoing  facts,  for  the  insufficiency 
of  its  averments.  The  demurrer  was  sustained,  and  judg- 
ment for  the  appellee  followed.  The  ruling  on  the  demurrer 
is  the  error  assigned. 

Counsel  for  appellants  contend  that,  under  the  original 
conveyance  to  Louisa  A.  Merrett,  their  clients,  as  the  widow 
and  heir  at  law  of  William  C.  Merrett,  were  remaindermen; 
that  Louisa  A.  Merrett,  the  tenant  for  life,  held  Ihe  real  es- 
tate in  trust  for  them ;  that  she  was  a  tenant  in  common  with 
them ;  that  a  purchase  of  the  premises  by  the  tenant  for  life 
inured  to  the  benefit  of  the  remaindermen;  that  the  hus- 
band of  the  tenant  for  life  could  not  clandestinely  purchase 
the  land  in  which  his  wife  had  an  interest  so  as  to  hold  it 
against  her,  but  that  any  such  purchase  inured  to  the  benefit 
of  the  wife's  estate  in  the  land ;  that  the  husband  of  the  life 
tenant  could  hold  no  higher  estate  in  the  land  than  his  wife 
held ;  and,  that  the  title  of  the  tenant  for  life  could  not  be 
adverse  to  that  of  the  remaindermen  in  such  manner  as  to 
give  her  any  claim  for  compensation  for  betterments. 

Many  of  these  propositions  require  no  discussion.  Con- 
ceding, without  deciding,  that  neither  the  tenant  for  life 
nor  her  husband,  who  occupied  the  premises  with  her,  could 
extinguish  the  title  of  the  remaindermen  by  purchasing  the 
•  common  property  at  a  sale  for  an  assessment  for  street  im- 
provements, and  that,  under  the  circumstances  of  this  case, 
the  purchase  by  Denowy  inured  to  the  benefit  of  his  wife, 
as  tenant  for  life,  and  of  the  remaindermen,  still  we  think 
it  perfectly  clear  that  the  appellants  could  not  have  their 
title  quieted  as  against  the  grantee  of  Louisa  A.  Denowy 
without  an  accounting  between  them  and  the  payment  to 
the  appellee  of  the  amount  laid  out  for  the  street  improve- 
ments, with  interest  thereon,  and  all  taxes  and  other  assess- 
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ments  if  any,  paid  on  account  of  the  real  estate,  less  the 
reasonable  value  of  the  rents  and  profits.  The  complaint 
admits  that  Denowy  paid  for  the  street  improvement,  but 
fails  to  show  that  the  rents  and  profits  were  of  any  valua 
The  improvement  of  the  street  constituted  a  permanent 
betterment  of  the  property,  and,  while  Mrs.  Denowy  may 
have  been  liable  to  pay  some  proportion  of  it  as  tenant  for 
life,  she  certainly  was  not  responsible  for  the  whole  of  it  The 
remaindermen  received  the  benefit  of  it  in  the  enhanced 
value  of  the  property,  and  should  have  paid  their  reasonable 
proportion  of  its  cost.  An  equitable  lien  for  the  outlay  was 
created,  and  Mrs.  Denowy  succeeded  to  all  the  rights  of 
her  husband  in  the  property,  and  her  grantee,  the  appellee 
herein,  acquired  her  entire  interest  in  the  real  estate,  and 
was  subrogated  to  all  of  her  rights.  The  complaint  con- 
tained no  offer  to  reimburse  the  appellee  for  the  payments 
made  for  the  benefit  of  the  common  property,  and  for  that 
reason  it  was  insufficient,  and  the  demurrer  was  properly 
sustained.    We  find  no  error.    Judgment  affirmed. 
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MoBFORD  V.  Chicago,  Indianapolis  and  Louis- 
ville Railway  Company. 

[Ko.  19,820.    Filed  May  16,  1902.  ] 

Trial. — Verdici.-^pecidl  Findinga.'-Presumption, — Every  reaaanable 
piesximption  will  be  indulged  in  favor  of  a  general  Terdict,  bat 
nothing  will  be  inferred  in  aid  of  special  findings  of  fact  made  in 
answer  to  interrogatories,    p,  496, 

Railroads. — Collision  at  Highway  Crossing. — ContribtOory  Negligenx,-^ 
Special  Findings. — ^In  an  action  to  recover  damages  for  death 
caused  by  collision  with  a  locomotive  at  a  highway  crossing,  the 
jury  returned  a  general  verdict  for  plaintiflP,  and  found  sjieciall^, 
in  answer  to  interrogatories,  that  deoeaaed  could  have  seen  the 
headlight  on  the  locomotive  in  time  to  have  avoided  the  collision, 
if  he  had  looked,  and  that  he  heard  the  noise  of  the  train  about 
ten  minutes  before  the  collision,  and  could  have  heard  the  train 
at  any  time  thereafter  until  the  collision  if  he  had  listened. 
Held,  that  it  was  not  error  for  the  court  to  sustain  defendant's 
motion  for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict,    pp.  496-600, 
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From  Hamilton  Circuit  Court ;  J^,  F.  Nealj  Judge. 

Action  by  Lewis  F.  Morford  against  the  Chicago,  In- 
dianapolis and  Louisville  Railway  Company  for  dam- 
ages.  From  a  judgment  for  defendant,^  plaintiff  appeals. 
Transferred  from  the  Appellate*  Court,  under  §1887u 
Burns  1901.    Affirmed. 

A.  V.  Hodgin^  J.  E.  Kepperleyy  C.  E.  Barrett^  E.  A. 
Browriy  JR.  Bamberger  and  /.  FeibUmaUy  for  appellaat. 
'     E.  C.  Field  and  W.  S.  Kinnan^  for  appellee. 

Monks,  J. — This  action  was  brought  by  iappellant  in  Au- 
gust, 1899,  to  recover  damages  for  the  loss  of  services  of  his 
son,  a  minor,  and  for  injuries  to  his  horse,  buggy,  and  har- 
ness, on  the  ground  that  the  same  were  caused  by  the  n^li- 
gence  of  the  appellee.  The  jury  returned  a  general  verdict  in 
favor  of  appellant,  and  also  answers  to  interrogatories  sub- 
mitted by  the  court  at  the  request  of  appellee,  under  §666 
Burns  1901,  §546  Homer  1901,  Acts  1897,  p.  128.  Appel- 
lee's motion  for  a  judgment  in  its  favor  on  the  answere  to  the 
interrogatories,  notwithstanding  the  general  verdict^  was 
sustained  and  judgment  rendered  against  appellant.  This 
action  of  the  court  is  assigned  for  error. 

The  general  verdict  necessarily  determined  each  and 
every  proposition  essential  to  appellant's  right  of  recovery 
in  favor  of  appellant,  and  every  reasonable  presumption 
will  be  indulged  in  its  favor,  while  nothing  will  be  inferred 
or  presumed  in  aid  of  the  special  findings  of  fact  made  in 
answer  to  the  interrogatories.  Chicago,  etc.,  B.  Co.  v. 
Hedges,  118  Ind.  5,  8,  and  cases  cited;  Central,  etc.,  Tel. 
Co.  V.  Fehring,  146  Ind.  189,  194.  If,  however,  the  facts 
found  in  answer  to  the  interrogatories  essential  to  appel- 
lant's recovery  are  inconsistent  and  in  irreconcilable  conflict 
with  the  general  verdict,  the  court  did  not  err  in  sustaining 
appellee's  motion  for  a  judgment  in  its  favor  on  the  answers 
to  the  interrogatories.    §556  Bums  1901,  §547  R.  S.  1881, 
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and  Homer  1901 ;  Chicago,  etc.,  B.  Co.  v.  Hedges,  118  InA 
5,  8,  9 ;  Frank  v.  Orimes,  105  Ind.  346,  350,  and  cases 
cited. 

As  no  wilful  injury  was  charged,  appellant  was  not  en- 
titled to  recover  if  the  deceased  was  guilty  of  contributory 
negligence.  This  action  was  commenced  after  the  taking 
effect  of  §359a  Bums  1901,  §284a  Homer  1901,  which 
makes  contributory  negligence  in  such  actions  as  this  a  de- 
fense provable  under  the  general  denial.  Indianapolis  8L 
R.  Co.  V.  Robinson,  157  Ind.  414 ;  Mahtt  v.  Hawkins,  159 
Ind.  — . 

Appellee  insists  that  the  answers  to  the  interrogatories 
show  that  the  deceased  was  guilty  of  negligence  which  di- 
rectly contributed  to  the  injuries  sued  for.  If  this  is  true 
there  is  no  error  in  the  record.  The  jury  found,  in 
answer  to  the  interrogatories,  that  appellant's  son  was 
killed  in  a  collision  between  one  of  appellee's  locomotive 
engines  and  a  buggy  in  which  said  son  was  riding,  about 
2 :50  a.  m.  on  January  30, 1899,  at  the  crossing  of  appellee's 
track  and  a  public  highway  known  as  Main  street  in  the 
town  of  Carmel,  about  two  blocks  north  of  appellee's  depot 
in  said  town.  That  said  highway  runs  east  and  west,  and 
appellee's  track  runs  north  and  south  where  it  crosses  said 
highway ;  that  from  said  highway  crossing  appellee's  track 
runs  due  north  for  the  distance  of  about  half  a  mile.  Said 
highway  approaching  said  crossing  was  practically  level, 
without  any  down  grade,  for  a  distance  of  seventy-five  feet 
or  more.  As  the  train  approached  the  crossing,  the  head- 
light on  the  locomotive  engine  was  burning;  the  weather 
was  cold,  and  it  was  "snowing  and  blowing."  At  the  time 
of  the  collision  the  deceased  was  riding  alone  in  a  top  buggy 
drawn  by  one  horse ;  the  top  was  up,  and  the  side  curtains 
were  on.  The  deceased  was  going  west,  and  the  locomotive 
which  collided  with  said  buggy  was  coming  from  the  north, 
hauling  one  of  appellee's  through  passenger  trains,  and  at 
the  time  of  the  collision  was  going  at  the  rate  of  about  thirty 
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miles  per  hour.  Said  train  was  a  regular  daily  passenger 
train,  and  ^as  about  on  schedule  time  that  night  The  de- 
ceased ^as,  at  the  time,  about  sixteen  years  of  age^  was 
in  the  full  possession  of  all  his  faculties,  and  his  hearing 
and  eyesight  were  good.  He  was  and  for  a  long  time  prior 
to  said  collision  had  been  familiar  with  said  crossing,  its 
location  and  surroundings,  and  knew  that  a  passenger  train 
passed  said  point  daily  a  few  mfbutes  before  3  o'clock  a.  m. 
A  few  minutes  before  the  accident,  the  deceased  and  one 
Lindell  left  the  house  of  one  Hiatt  in  Carmel  and  went  to 
Hiatt's  bam,  which  was  within  three  blocks  of  the  Main 
street  railroad  crossing,  4o  get  appellant's  horse  and  buggy. 
While  they  were  engaged  in  hitching  the  horse  to  the  buggy 
the  deceased  heard  the  roar  of  the  train  which  killed  him, 
and  called  LindeU's  attention  to  the  fact  that  the  south 
bound  train  was  approaching.  The  deceased,  while  he 
hitched  up,  knew  said  south  bound  passenger  train  was  ap- 
proaching Carmel  from  the  north  and  was  within  hearing 
distance  of  the  town.  It  was  about  ten  minutes  from  the 
time  the  deceased  heard  said  train  at  the  bam  until  the  acci- 
dent occurred.  After  hitching  up  said  horse,  the  deceased 
and  said  Lindell  drove  from  said  bam  to  Main  street,  about 
two  blocks  east  of  the  railroad  crossing,  where  they  stopped 
and  conversed  for  about  five  minutes.  If  deceased  had  lis- 
tened attentively  while  at  this  point,  he  could  have  heard  the 
noise  and  rumble  of  the  approaching  train.  After  Ixaving 
said  conversation,  the  deceased  drove  west  on  Main  street 
at  a  good  trot  until  he  reached  the  house  of  one  Peele,  the 
west  side  of  which  was  about  thirly-eight  feet  from  the  cen- 
ter of  appellee's  track.  From  Peele's  house  to  the  point  of 
collision  there  was  no  evidence  of  the  rate  of  speed  at  which 
the  horse  went.  The  horse  was  gentle  and  easily  controlled, 
all  of  which  was  well  known  to  the  deceased.  From  about 
thirty-three  feet  east  of  the  center  of  the  railroad  track  at 
said  crossing  the  view  of  appellee's  track  to  the  north  for  a 
Vol.  158—82 
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distance  of  1,200  feet  was  unobstructed.  The  deceased 
could  have  seen  the  headlight  of  the  engine  for  a  distance  of 
one-half  mile,  if  he  had  looked  to  the  north  in  tihe  direction 
of  the  approaching  train,  at  any  time  after  he  passed  a  point 
twenty-five  feet  east  of  the  place  of  collision.  There  was 
nothing  to  obstruct  the  deceased's  view  of  the  approaching 
train  after  he  reached  a  point  thirty-one  feet  east  of  said 
crossing.  If,  as  deceased  il^proached  said  railroad  track, 
he  had  looked  to  the  north  along  the  line  thereof,  at  any  point 
between  said  track  and  a  place  thirty-three  feet  east  thereof, 
he  could  have  seen  the  headlight  of  said  approaching  engine. 
There  was  no  noise  near  said  croB8in|;  to  hinder  the  deceased 
from  hearing  the  noise  of  the  train,  other  than  the  noise 
made  by  the  horse  and  buggy.  His  ears  were  not  wrapped 
up,  and  there  was  nothing  to  interfere  widi  his  hearing  the 
noise  of  said  train  at  any  time  after  the  same  was  within 
one-half  mile  of  said  crossing,  except  the  noise  of  said  horse 
and  buggy  which  obstructed,  his  hearing  to  some  extent; 
and  he  could  have  heard  the  noise  of  said  train  at  any  time 
after  said  train  was  within  one-half  mile  of  said  crossing  if 
he  had  stopped  and  listened;  if  he  had  listened  attentively 
when  he  was  approaching,  he  could  have  heard  the  noise  of 
the  train  in  time  to  have  avoided  the  injury  if  he  could  have 
told  the  distance  the  train  was  from  the  crossing.  The 
whistle  of  said  locomotive  was  not  sounded  at  any  of  the 
highway  crossings  before  said  collision. 

It  is  settled  law  in  this  State  that  when  a  traveler  ap- 
proaches a  point  where  a  highway  crosses  a  railroad  track  at 
grade,  it  is  his  duty  to  proceed  with  caution,  and  if  he  at- 
tempts to  cross  the  track,  either  on  foot  or  in  a  vehicle  of 
any  kind,  he  must  assume  that  there  is  danger,  and  act  with 
ordinary  care  upon  that  assumption.  In  attempting  to  cross 
he  must  listen  for  signals  and  noise  of  approaching  trains, 
notice  signals  put  up  as  warnings,  and  look  out  for  ap- 
proaching trains,  if  the  surroundings  are  such  as  admit  of 
that  precaution.    If  he,  by  looking  could  have  seen,  or  by 
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listening  could  have  heard,  an  approaching  train  in  time  to 
have  avoided  injury,  it  will  be  presumed,  in  case  he  is  in- 
jured by  collision,  either  that  he  did  not  look,  or,  if  he  did 
look,  that  he  did  not  heed  what  he  saw.  The  law  will  assume 
in  such  case  that  such  person  actually  saw  what  he  could  have 
seen  if  he  had  looked,  and  heard  what  he  could  have  heard 
if  he  had  listened.  Pittsburgh,  etc.,  B.  Co,  v.  Fraze,  160 
Ind.  876,  679,  65  Am.  St  877,  and  cases  cited ;  Lake  Erie,  * 
etc.,  R.  Co.  V.  Stich,  143  Ind.  >^9,  and  cases  cited ;  OUson 
V.  Lake  Shore,  etc.,  B.  Co.,  143  Ind.  405,  411,  412,  413,  32 
L.  S.  A.  149,  and  cases  oited;  Chicago,  etc.,  B.  Co.  v. 
Hedges,  118  Ind.  5, 10, 11. 

The  special  finding  of  facts  made  by  ihj&  jury  clearly  show 
that  the  deceased  could  have  seen  the  headlight  of  the  ap- 
proaching locomotive  in  time  to  have  avoided  said  injuries 
if  he  had  looked,  and  that  he  heard  th*  noise  of  said  south 
bound  train,  and  knew  it  was  approaching  said  crossing 
from  the  north  when  he  was  at  Hiatt's  bam,  about  ten 
minutes  before  the  collision,  and  could  have  heard  the  noise 
of  said  train  at  any  time  thereafter  until  the  collision  if  he 
had  listened.  He  had  an  unobstructed  view  of  the  track  to 
the  north,  and  he  either  did  not  look  and  listen,  or  if  he  looked 
and  listened  he  did  not  heed  what  he  saw  and  heard,  but  took 
upon  himself  the  risk  of  attempting  to  cross  in  front  of  an 
approaching  train.  Cones  v.  Cincinnati,  etc.,  B.  Co.,  114 
Ind.  328,  330,  and  cases  cited.  Such  conduct  is,  under  the 
authorities  cited,  n^ligence  per  se.    See  cases  cited  supra. 

It  is  not  material,  therefore,  that  there  is  no  finding  that 
he  did  not  look,  for  the  result  is  the  same  as.  if  such  finding 
had  been  made.  As  the  deceased  knew  said  train  was  ap- 
proaching, it  can  not  be  claimed  that  the  failure  to  ring 
the  bell  and  sound  the  whistle  misled  him. 

Apppellant  insists  that  we  must  indulge  the  presump- 
tion that  the  finding  that  it  was  ^'snowing  and  blowing" 
shows  that  it  was  a  blinding  snow,  and  shut  out  the  view  of 
objects  a  few  feet  away.    The  jury,  however,  found  that  the 
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deceased  oould  have  seen  the  headli^t  of  the  locomotive  for 
a  distance  of  one-half  mile.  There  is  no  conflict  between 
these  two  findings,  and  we  are  not  required  to  indulge  any 
presumptions  as  to  either  that  will  make  it  conflict  with  the 
other.  The  two  findings  show  that,  while  it  was  blowing 
and  snowing,  the  decedent  could  see  the  approaching  train 
at  the  distance  of  one-half  mile. 

As  the  special  finding  of  facts  show  that  the  deceased  was 
guilty  of  contributory  negligence  which  directly  contributed 
to  bis  injury,  the  court  did  not  err  in  rendering  judgment 
thereon  in  favor  of  appellee.  §556  Bums  1901,  §547  K  S. 
1881,  and  Horner  1901. 

Judgment  a£Srmed. 


Hays  v.  Pugh,  Trustee,  et  al. 

[No.  19,626.    FUed  May  20,  1902.  ] 

Appeals. — Vaccaion  Appeal.—DecUh  of  Appellee  Before  Service  of  Pro- 
ce8s.^Dis7mu(d,^A  vacation  appeal  will  be  dismissed,  where  one 
of  the  api)elleeB,  who  had  appeared  in  the  court  below  in  the 
capacity  of  trustee  for  creditors,  had  died  after  transcript  had 
been  filed,  and  before  he  was  served  with  notice  of  apjteal  and 
his  snooessor  had  not  been  made  an  api)ellee. 

From  Hancock  Circuit  Court ;  C.  G.  Offuit^  Judge. 

Action  to  quiet  title  bj  Emma  Hays  against  Joseph 
W.  Pugh,  trustee  for  the  benefit  of  the  creditors  of 
Samuel  Cassell,  and  others.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Transferred  from  the  Appel- 
late Court,  under  §1387u  Burns  1901.    Appeal  dismissed. 

A.  C.  CarveTj  M.  E.  Forkner  and  G.  D.  Forkner^  for 
appellant. 

W.  A.  Kittinger  and  W.  S.  Diven,  for  appellees. 

Monks,  J. — This  action  was  brought  by  appellant  against 
appellees  to  quiet  title  to  real  estate  described  in  the  com- 
plaint.   A  trial  of  the  cause  resulted  in  a  judgment  in  favor 
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of  appellees  for  costs,  and  that  appellant  take  nothing  by  her 
said  action. 

The  Alexandria  National  Bank,  one  of  the  appellees,  in- 
sists that  as  this  is  a  vacation  appeal,  it  must  be  dismissed 
because  Joseph  W.  Pugh,  trustee,  one  of  the  appellees,  died 
after  the  transcript  was  filed  and  before  he  was  served 
with  notice  of  the  appeal,  and  his  successor,  Jacob  L. 
Crouse,  has  not  been  made  an  appellee,  and  served  with 
notice  of  the  appeal. 

The  transcript  was  fil*^  December  3, 1900,  the  day  before 
the  expiration  of  the  year  allowed  for  appeal.  Process  was 
issued  by  the  clerk  December  3,  1900,  and  returned 
January  8,  1901,  showing  service  on  all  the  resident  ap- 
pellees except  Joseph  W.  Pugh,  trustee  for  the  benefit  of 
the  creditors  of  Samuel  Cassell,  who  died  December  28, 
1900,  without  any  notice  being  served  upon  him.  The  othei* 
appellees  being  non-residents,  notice  was  given  them  by  pub- 
lication. 

Jacob  L.  Crouse  was  appointed  trustee  for  the  creditors 
of  Samuel  CasseU,  to  succeed  Pugh,  deceased,  on  January 
4,  1901.  No  steps  were  taken  to  make  said  Crouse,  trustee, 
an  appellee,  or  to  give  him  notice  of  the  appeal  until  July 
1,  1901,  when  appellant  filed  an  application  suggesting  the 
death  of  said  Pugh,  trustee,  and  asking  that  Crouse,  his  suc- 
cessor as  trustee,  be  substituted,  and  that  notice  be  issued 
and  served  upon  him.  On  October  9, 1901,  said  application 
was  denied  by  the  Appellate  Court  where  the  appeal  was 
then  pending.  Said  Crouse,  trustee,  has  never  been  made 
an  appellee  or  brought  into  court 

It  has  been  uniformly  held  by  this  court  that  the  parties 
to  a  judgment  appealed  from,  adverse  to  appellant,  must  be 
made  appellees ;  that  in  vacation  appeals  this  court  only  ac- 
quires jurisdiction  over  the  parties  to  a  judgment  adverse 
to  appellant  who  are  named  as  appellees  in  the  assignment 
of  errors  and  who  appear,  or  are  properly  served  with 
notice.  Capital  Nat.  Bank  v.  Beid,  154  Ind.  54,  56 ;  Ex 
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parte  Sullivan,  164  Ind.  440 ;  McClure  v.  Shelbume,  etc., 
Co.,  147  Ind.  119, 121, 122;  Garside  v.  Wolf,  135  Ind.  42, 
43,  44,  and  cases  cited;  Loueheim  y.  Seeley,  151  Ind.  665, 
666,  667;  AhsMre  v.  WiUiamson,  149  Ind.  248,  251,  252, 
and  cases  cited;  National,  etc.,  Assti.  v.  Huntsinger,  150 
Ind.  702 ;  State,  ex  rel,  v.  East,  88  Ind.  602 ;  Hunderlock  v. 
Dundee,  etc.,  Co.,  88  Ind.  139;  Ewbank's  Manual,  §149. 

It  is  also  settled  by  the  above  authorities  that,  if  parties 
to  the  judgment  adverse  to  appellant  are  not  made  appellees, 
or  in  a  vacation  appeal  if  made  appellees,  do  not  appear, 
and  are  not  notified  as  required  by  law,  this  court  has  no 
jurisdiction  to  determine  the  appeal  upon  its  merits. 

Sule  thirty-six  of  the  Supreme  and  Appellate  Courts,  in 
force  since  November  26,  1900,  provides  that  "where  a  case 
appealed  in  vacation  has  been  on  the  docket  ninety  days  or 
more,  and  there  is  no  appearance  by  the  appellee,  and  no 
steps  have  been  taken  to  bring  him  into  court;  or  where  a 
notice  has  been  issued  and  proves  ineffectual  from  any 
cause,  and  no  steps  are  taken  for  more  than  ninety  days 
after  the  issuance  of  such  ineffectual  notice  to  bring  the 
appellee  into  court,  the  derk  shall  enter  an  order  dismissing 
the  appeal.*' 

It  was  held  by  this  court  in  O'Mara  v.  Wabash  B.  Co., 
150  Ind.  648, 650, 651,  under  said  rule  that,  if  an  ineffectual 
notice  for  any  cause  requires  additional  steps  to  be  taken  by 
an  appellant,  he  is  not  entitled  to  an  indefinite  time  to  take 
such  steps.  See,  also.  Cole  v.  Pranks,  147  Ind.  281,  283, 
284 ;  Farwdl  Co.  v.  Newman,  17  Ind.  App.  649. 

In  this  case  the  process  issued  was  ineffectual  because  not 
served  on  Pugh,  trustee,  who  died  December  28, 1900.  His 
successor  was  appointed  January  4, 1901,  and  no  steps  were 
taken  to  make  him  an  appellee  until  July  1,  1901.  The 
Appellate  Court,  by  overruling  the  application  then  made, 
held  that  appellant  was  not  entitled  to  make  said  Crouse, 
trustee,  an  appellee  on  July  1,  1901,  more  than  six  months 


I  after  the  year  allowed  for  appeal  had  expired. 
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It  follows,  from  what  we  have  said,  and  the  authorities 
cited,  that  Pugh,  trustee,  not  having  appeared  nor  having 
been  served  with  notice  of  the  appeal  as  required  by  law,  and 
his  successor  not  having  been  made  an  appellee,  we  have  no 
jurisdiction  to  determine  this  appeal  upon  its  merits,  and 
the  same  must  be  dismissed. 

Appeal  dismissed. 


MoDEBN  Woodmen  op  America  v.  Notes  et  al.  ,— ~=, 

158   508 

[No.  19,810.    PaedMay20,  1902.]  mm 

Insusanob. — Foreign  Fratemal  Company, — Process. — In  an  action 
against  a  foreign  fraternal  and  beneficial  corporation  on  a  benefit 
certificate,  service  of  process  on  the  chief  officers  of  the  local 
lodge  is  sufficient,  where  such  oori>oration  had  failed  to  comply 
with  449148  Bums  1901,  by  filing  with  the  Auditor  of  State  its 
consent  that  service  of  process  might  be  made  npon  sxich  officer. 
pp.  SO4--6O6. 

Samb. — LidbUity  on  Policy, — Exception. — Pleading. — ^Where  in  a  life 
policy  the  engagement  to  pay  is  general,  it  is  not  necessary  in 
an  action  on  the  i)olicy  that  the  complaint  should  negative  a  pro- 
vision of  non-liability  in  the  nature  of  an  exception,  since  that  is 
a  matter  of  defense,    pp.  506,  S07. 

From  Steuben  Circuit  Court ;  K  D.  Hartmarif  Judge. 

Action  by  Cora  B.  Noyes  and  another  against  the 
Modem  Woodmen  of  America  on  an  insurance  policy. 
From  a  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  Appellate  Court,  under  §1387u  Bums 
1901.    Affirmed. 

J.  W.  White,  D.  R.  Bestj  E.  A.  Bratton  and  C.  A.  Yotter, 
for  appellant. 

J.  O.  Teagley,  W.  G.  Orozton  and  F.  M.  Powers^  for 
appellees. 

GiLUETT,  J. — The  appellees  brought  this  action  against 
appellant  in  the  court  below  upon  a  policy  of  insurance 
or  benefit  certificate  issued  by  appellant  to  appellees,  in- 
suring the  life  of  one  Frank  Noyes.    On  the  14th  day  of 
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September,  1899,  appellant  was  defaulted,  and,  upon  a 
Bubmission  of  the  cause,  final  judgment  was  rendered 
against  it  for  tlie  amount  of  said  policy  or  oertificata 
Sixteen  days  later  appellant  appeared  specially,  and  filed 
a  verified  motion  to  set  aside  the  default  and  vacate  the  judg- 
ment; but  this  motion  was  overruled,  to  which  ruling  appel- 
lant excepted,  and  it  has  taken  the  proper  steps  to  present 
the  question  as  to  the  correctness  of  said  ruling  for  our  con- 
sideration. 

As  the  appearance  of  appellant  was  in  form  special,  and 
for  the  sole  purpose  of  the  motion,  the  court  was  authorized 
to  overrule  said  motion,  if  it  had  theretofore  obtained  juris- 
diction over  the  person  of  the  appellant  It  is  upon  the 
theory  that  there  was  no  such  jurisdiction,  and  not  on  the 
theory  that  the  court  should  have  relieved  it  on  the  ground 
of  inadvertence,  that  appellant's  counsel  now  contend  that 
said  motion  should  have  been  sustained. 

The  service  of  process  upon  which  appellees  rely  to  sup- 
port their  judgment  was  had  upon  the  chief  officers,  includ- 
ing the  consul  and  the  derk,  of  a  local  lodge  of  said  appel- 
lant, designated  by  it  as  local  camp  number  4789.  It  ap- 
pears from  said  motion  that  the  appellant  is  a  foreign 
fraternal  and  beneficial  corporation ;  that  it  has  a  system  of 
local  camps,  possessing  a  ritualistic  form  of  work,  and  a 
representative  form  of  government;  that  it  has  two  dasses 
of  members, — social  and  beneficial;  that,  if  a  ^person  be- 
comes a  beneficial  member  of  said  society,  he  is  required  to 
make  application  for  such  membership  to  one  of  its  local 
camps;  that,  if  such  camp  approves  the  application,  it  is 
forwarded  to  the  supreme  officers  of  said  order,  and  if  they 
approve  it^  a  benefit  certificate,  such  as  the  one  sued  on,  is 
transmitted  to  the  local  camp,  and  upon  the  applicant  being 
initiated  into  said  camp  the  certificate  is  countersigned  by 
the  consul  and  clerk  of  the  local  camp,  and  the  applicant 
thereupon  becomes  entitled  to  said  certificate,  which  author- 
izes the  beneficiary  therein  named  to  recover  the  amount 
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thereof  upon  the  death  of  the  assured,  provided  that  the  con- 
ditions of  said  certificate  have  been  performed.  It  further 
appears  from  said  motion  that  said  Frank  ^oyes  made  his 
application  for  membership  in  said  society  as  a  beneficial 
member,  through  said  local  camp  number  4789 ;  that  he  was 
inducted  by  said  local  camp  into  said  society  as  a  beneficial 
member  thereof,  and  that  the  certificate  sued  on  was  issued 
to  him  by  appellant ;  and  that  it  was  duly  countersigned  by 
the  consul  and  clerk  of  said  local  camp.  There  are  other 
allegations  of  fact  in  said  motion,  but  they  do  not  bear  upon 
the  question  that  is  now  before  us.  It  appears  that  the  ap- 
pellant had  failed  to  deposit  with  the  Auditor  of  State  a 
certified  copy  of  a  vote  or  resolution  of  the  board  of  direct- 
ors of  said  society,  consenting  that  service  of  process  in 
any  suit  against  said  society  might  be  served  upon  the  Audi- 
tor of  State,  with  like  effect  as  if  such  society  was  incorpo- 
rated in  this  State,  as  required  by  Acts  1897,  §19,  p.  318, 
§4914s  Bums  1901. 

It  is  contended  by  appellant's  counsel,  notwithstanding 
such  omission,  that  it  was  not  competent  to  serve  it  with 
process  imder  the  provisions  of  the  code,  because  service 
upon  the  Auditor  of  State  would  have  been  a  sufficient 
service  as  against  appellant,  even  without  the  written  con- 
sent being  deposited,  for  the  reason  that  the  society  would 
have  been  estopped  to  deny  the  validity  of  such  service,  hav- 
ing done  business  in  the  State.  The  cases  of  Ehrman  v. 
Teutonia  Ins,  Co.,  1  McCrary  123,  Knapp  v.  National,  etc., 
Ins.  Co.,  30  Fed.  607,  and  Hagerman  v.  Empire  Slate  Co., 
97  Pa.  St.  584,  are  cited  in  support  of  the  proposition  as  to 
an  estoppel  The  daim  of  an  estoppel  in  such  cases  has  a 
basis  in  sound  reason  where  the  judgment  under  attack  is 
based  on  such  service,  but  where  the  service  was  not  had  on 
the  Auditor  of  State  the  society  cannot  be  heard  to  insist 
that  service  shall  be  had  upon  it  under  a  statute  that  it  has 
disregarded.  The  requirement  of  §20  of  said  act,  that  serv- 
ice shall  be  had  upon  the  Auditor  of  State,  only  applies,  by 
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thie  express  terms  of  said  section,  to  such  foreign  life  insur- 
ance companies  as  are  doing  business  in  this  State  under  the 
provisions  of  said  act 

We  think  that^  under  the  circumstances  of  this  ease,  the 
service  that  was  had  under  the  provisions  of  the  code  was 
sufficient.  §318  Bums  1901;  Supreme  Council,  etc.,  v. 
Boyle,  15  Ind.  App.  342 ;  Funk  v.  Anglo-American  Ins. 
Co.,  27  Fed.  336;  Clews  v.  Rockford,  etc.,  B.  Co.,  49  How. 
Pr.,  117.  See  as  to  service  upon  foreign  corporations  gener- 
ally, note  to  Foster  v.  Betcher  Lumber  Co.,  5  S.  Dak.  57, 
58  N.  W.  9,  as  reported  in  23  L.  R.  A.  490,  49  Am.  St.  859. 

The  appellant,  hj  a  proper  assignment  of  error,  presents 
the  question  as  to  whether  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  is  claimed  hj  ap- 
pellant's counsel  that,  in  view  of  the  provisions  of  the 
certificate  sued  on,  the  complaint  should  have  alleged  that 
said  Frank  Noyes  did  not  die  "as  a  result  of  any  means  or 
act,  which,  had  such  means  or  act  been  used  or  done  by  him 
while  in  the  possession  of  all  his  natural  faculties 
imimpaired,  would  be  deemed  self-destruction.*^  The 
complaint  alleges,  among  other  things,  that  the  as- 
sured "fully  paid  all  dues  and  assessments  levied 
and  charged  against  him  on  account  of  his  said 
membership  and  benefit  certificate  aforesaid,  and  kept,  did, 
and  performed  all  the  conditions,  rules,  regulations  and  re- 
quirements upon  his  part  with  said  defendant.**  If  the 
clause  in  the  certificate  relative  to  death  by  self-destruction 
is  to  be*  regarded  as  a  condition  precedent,  the  above  general 
averments  of  performance  were  sufficient,  imder  the  code, 
in  view  of  the  provisions  of  the  certificate.  §373  Bums 
1901.  The  certificate  sued  on  contains  a  general  engage- 
ment to  pay  the  beneficiaries  in  case  of  the  death  of  said 
Frank  Noyes  while  a  beneficial  member  of  the  society  in 
good  standing.  In  a  subsequent  portion  of  the  instrumeait 
it  is  provided  that  it  "is  issued  and  accepted  only  upon  the 
following  express  warranties,  conditions,  and  agreements: 
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*  *      *      5.  If  the  member  holding  this  certificate      * 

*  *  shall  die  within  three  years  after  becoming  a  mem- 
ber of  this  society,  as  a  result  of  any  means  or  act  which, 
had  such  means  or  act  been  used  or  done  by  him  while  in 
possession  of  all  his  natural  faculties  unimpaired,  would 
be  deemed  self-destruction,  ♦  ♦  ♦  then  this  certifi- 
cate shall  be  null  and  void/'  We  think,  in  view  of  the  fact 
that  the  engagement  to  pay  was  general,  at  least  as  far  as 
the  particular  under  consideration  is  concerned,  and  that 
the  provision  for  non-liability  in  the  particular  contingency 
was  in  the  nature  of  an  exception,  that  it  devolved  upon  the 
appellant  to  aver  and  prove,  as  a  matter  of  defense,  facts 
bringing  it  within  the  exception.  As  said  in  Louisville 
Underwriters  v.  Durland,  123  Ind.  544,  547,  7  L.  E.  A. 
399 :  ^^If  they  amount  to  warranties,  or  are  exceptions  (and 
ihey  are  given  both  names  by  the  appellant)  it  was  not 
necessary  that  their  violation  be  negatived  in  the  complaint 
It  is  not  required  of  the  plaintiff  in  an  action  on  an  insur- 
ance policy  that  he  in  his  complaint  negative  warranties 
and  exceptions  stated  in  the  policy.  If  the  loss  is  within 
a  warranty  or  exception,  it  is  matter  of  defense,  which  must 
be  pleaded  aflSrmatively  by  the  defendant.  National  Bene- 
fit Assn.  V.  Orauman,  107  Ind.  288 ;  Piedmont,  etc..  Ins,  Co. 
V.  Ewing,  92  XT.  S.  377,  23  L.  Ed.  610  \  John  Hancock,  etc., 
Ins.  Co.  V.  Daly,  65  Ind.  6 ;  Northwestern,  etc.,  Ins.  Co.  v. 
Hazelett,  105  Ind.  212,  55  Am.  Eep.  192 ;  Phenix  Ins.  Co. 
V.  Pickel,  119  Ind.  155,  12  Am.  St.  893;  May  Ins.,  §183.'' 

There  is  no  error  in  the  record. 
Judgment  affirmed. 
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International  Building  and  Loan  Association 
V.  Watson  et  al. 

[No.  19,811.    FUed  May  20,  1902.] 

HxrSBAiTD  AND  Wtfe.-^ Mortgage  of  Wife's  Property.^ SvretyMp.^-^Bt' 
fense, — Oroas-Complaird. — ^A  cross-complaint  by  a  married  woman  to 
an  action  to  foreclose  a  mortgage,  setting  np  the  defense  of  sure- 
tyship, and  seeking  to  have  the  mortgage  adjudged  Toid  as  to  her, 
and  her  title  in  the  mortgaged  real  estate  quieted,  is  not  bad  for 
failure  to  allege  that  the  defendant  had  knowledge  that  she  was 
executing  the  mortgage  in  controversy  as  surety*  and  not  as  prin- 
cipaL    pp.  610,  611, 

SAMB.^jPor0c2o9ure  of  Moriqage  on  Wife's  Property. — Suretyak^. — Eiiop- 
peL-^Pleading. '-Whesre  in  an  action  to  foreclose  a  mortgage  against 
a  husband  and  wife  on  the  wife's  separate  property  the  wife  sets 
up  the  defense  of  suretyship,  and  it  appears  that  she  has  in  any 
manner  legitimately  estopped  herself  from  making  such  defense, 
such*  estoppel  must  be  specially  pleaded  by  plaintiff,    p.  611, 

Prinoipal  and  AQmrr.—Mortgages.^Busband  and  Wife,'^uretyship. 
—One  who  collected  dues  for  a  building  and  loan  association  and 
forwarded  the  same  to  the  home  office,  and,  occasionally,  at  the 
instance  of  the  borrower,  filled  out  applications  for  loans,  and 
sent  them  to  the  home  office,  is  not  an  agent  of  the  company  so 
as  to  bind  it  with  knowledge  that  money  loaned  to  a  married 
woman  on  her  separate  real  estate  was  borrowed  solely  for  the 
purpose  of  paying  her  husband's  debts,    pp,  611-616. 

Same.— Proof  of  Agency.-— "Where  notice  or  knowledge  is  sought  to  be 
imputed  to  the  principal  through  the  agent,  it  is  essential  and 
requisite  that  such  agency  or  authority  to  act  for  the  prinoipal  be 
first  proved  either  by  positive  or  circumstantial  evidence,  at  least 
to  the  extent  of  establishing  a  prima  facie  case  of  such  agenoy. 
pp,  616,  616. 

From  Adams  Oircuit  Ooort;  D,  D.  Hitter ,  Judge. 

Suit  by  the  International  Building  and  Loan  Associa- 
tion against  Augusta  M.  Watson  and  husband  to  fore- 
close a  mortgage.  From  a  judgment  in  faror  of  defend- 
ants, plaintiff  appeals.    Reversed. 

W.  N.  Harding,  A.  R,  Hovey,  C.  8.  WUtsU^  C.  J.  Lutz 
and  S.  Peterson^  for  appellant. 
/.  T.  Merrymany  for  appellees* 


NOVEMBER  TERM,  1901— Vol.  158.        50a 
International,  etc.,  Assn.  v.  Watson. 

JoBDATT,  C.  J. — This  case  was  transferred  from  the  Ap- 
pellate Court  to  the  Supreme  Court  under  act  of  March  13, 
1901.  Appellant,  the  International  Building  &  Loan 
Association,  is  a  corporation  whose  domicil  is  at  the  city 
of  Indianapolis,  Indiana.  As  a  part  of  its  business,  it  con- 
ducted a  loan  department,  and  was  engaged  in  loaning 
money  on  real  estate  security  throughout  the  State.  Au- 
gusta M.  and  Lawrence  W.  Watson,  appellees,  are  husband 
and  wife.  On  February  6,  1895,  appellant  claims  to  have 
loaned  to  Augusta  M.  Watson  $500,  which  loan  is  evidenced 
by  a  bond  executed  to  appellant  by  her  and  hex  said  husband, 
and  secured  by  a  mortgage  executed  by  them  on  real  estate 
owned  by  the  wife,  situated  in  the  town  of  Geneva,  Adams 
county,  Indiana.  Appellant^s  complaint  in  this  action  em- 
braces two  paragraphs.  By  the  first  paragraph  it  sought  to 
recover  a  personal  judgment  against  these  appellees  on  the 
bond  above  mentioned,  and  a  foreclosure  of  said  mortgage. 
Augusta  M.  separately  answered  this  paragraph  of  the  com- 
plaint by  (1)  a  general  denial;  (2)  that  she  was  a  married 
woman  and  the  owner  of  the  mortgaged  premises  at  the 
time  she  executed  the  bond  and  mortgage  in  suit,  and  that 
she  executed  each  as  the  surety  for  her  said  husband,  and 
that  no  part  of  the  consideration  was  ever  received  by  her 
for  her  own  use  or  for  the  betterment  of  her  separate  estate, 
and  that  all  of  the  consideration  was  received  and  used  by 
her  husband  in  the  payment  of  his  debts;  (4)  payment. 
The  fifth  paragraph  of  her  answer  was  a  cross-complaint, 
in  which  she  alleged  substantially  the  same  facts  set  up  in 
her  answer  in  respect  to  her  suretyship,  and  thereby  sought 
to  have  the  mortgage  and  bond  adjudged  void  as  to  her,  and 
her  title  in  and  to  the  mortgaged  real  estate  quieted.  Ap- 
pellant replied  to  appellee's  answer  by  a  general  denial  only, 
and  hence,  so  far  as  its  reply  was  concerned,  tendered  no 
issue  of  estoppel.  An  answer  in  two  paragraphs  was  filed 
to  the  cross-complaint,  the  first  being  a  general  denial ;  the 
second  contained  averments  in  the  nature  of  a  special  denial 
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and  also  set  up  affirmative  matter  in  estoppel,  in  substance 
and  to  the  effect,  that  appellee  Augusta  M.,  in  order  to  in- 
duce appellant  to  make  her  the  loan  in  question,  made  and 
delivered  to  it  an  application,  whereby,  under  her  oath,  she 
stated  and  represented  that  the  loan  which  she  applied  for 
and  sought  to  obtain  was  for  her  own  use  and  benefit,  and 
for  the  purpose  of  paying  and  discharging  her  own  in- 
debtedness; and  it  is  further  averred  that,  believing  such 
statements  and  representations  to  be  true,  and  relying  there- 
on, it  made  the  loan  to  her,  and  paid  over  the  money  to  her, 
etc  Appellee  Mrs.  Watson  replied  to  this  answer  to  her 
cross-complaint:  (1)  General  denial;  (2)  that  appellant, 
at  the  time  it  loaned  the  money,  had  full  knowledge  and 
notice  that  the  same  was  borrowed  for  the  benefit  of  her 
husband,  and  for  the  purpose  of  paying  his  debts,  and  that 
the  bond  and  mortgage  in  controversy  were  accepted  by  ap- 
pellant with  the  full  knowledge  of  all  these  facts,  etc  There 
is  no  averment  in  the  second  paragraph  of  answer  to  the 
cross-complaint  to  the  effect  that  appellant  had  no  notice  or 
knowledge  that  the  representations  and  statements  made  by 
the  appellee  in  her  application  that  the  money  which  she 
sought  to  borrow  was  for  her  own  use  and  benefit  were  not 
true.  As  the  paragraph  stands  unchall^iged  in  this  appeal, 
therefore  as  to  whether  it  is  sufficient  in  all  respects  as  an 
estoppel  we  need  not  and  do  not  decide.  Appellant  unsuc- 
cessfully demurred  to  the  cross-complaint,  and  contends  that 
this  pleading  is  bad.  The  only  infirmity  urged  against  the 
cross-complaint  is  that  there  is  no  averment  therein  to  the 
effect  that  appellant  had  knowledge  that  she  was  executing 
the  bond  and  mortgage  in  controversy  as  surely,  and  not  as 
a  principal.  This  was  not  required.  The  facts  set  up  in 
the  cross-complaint  fully  disclose  her  disability  under  the 
statute  (§6964  Bums  1901,  §5119  Homer  1901)  to  enter 
into  the  contract  in  suit  as  a  surety  for  her  husband.  In 
order  to  maintain  her  cross-action  it  was  not  necessary, 
therefore,  to  allege,  that  appellant  had  notice  that  she  exe- 
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cuted  the  instruments  in  dispute  as  a  surety  only.  If  she 
had  in  any  manner  legitimately  estopped  herself  from  as- 
serting the  alleged  invalidity  of  the  contracts  in  question 
on  the  ground  that  she,  a  married  woman,  had  entered  into 
the  same  as  a  surety  merely,  such  matter  of  estoppel  was 
required  to  be  set  up  by  appellant  as  a  defense,  for  the  rule 
18  that  facts  creating  an  estoppel  to  be  available  must  be 
specially  pleaded.  Cmter  School  Tp.  v.  State,  ex  rel.,  150 
Ind.  168. 

In  Trimble  v.  Stale,  ex  rel.,  150  Ind.  154,  57  Am.  St  163, 
this  court  said:  "The  disability  as  to  suretyship,  imposed 
by  the  statute  upon  a  married  woman,  must  be  considered 
in  connection  with  another  provision  of  the  same  act,  to  the 
effect  that  she  shall  be  bound  by  an  estoppel  in  pais,  and  no 
construction  ought  to  be  given  to  this  exception  by  the  stat- 
ute of  her  ability  to  contract,  as  will  place  in  her  hands  a 
sword  to  defend  her  own  fraud  and  imposition  on  others, 
instead  of  a  shield  for  her  protection,  as  the  law  intended." 
It  follows  that  the  cross-complaint  is  not  open  to  the  objecr 
tion  urged  by  appellant 

On  the  trial  below,  Augusta  M.,  for  the  purpose  of  rebut- 
ting or  disproving  the  matter  of  estoppel  interposed  by 
appellant  based  on  her  sworn  representations  and  statements 
made  by  her  in  her  application  for  the  loan,  sought  to  estab- 
lish that  appellant,  through  its  proper  and  lawful  agent, 
had  notice  at  the  time  the  loan  was  made  that  the  money 
was  to  be  borrowed  solely  for  the  purpose  of  paying  her 
husband's  debts,  and  that  her  relation  to  the  transaction  in 
borrowing  the  money  and  in  executing  the  bond  and  mort- 
gage in  suit  was  that  of  a  surety  only.  Appellee's  husband, 
when  testifying  in  her  behalf  on  this  issue,  was  permitted 
by  the  court,  over  the  objection  and  exceptions  of  appellant, 
to  testify  to  and  detail  a  conversation  which  he  had  with 
one  John  H.  Runyon  immediately  prior  to  the  time  the  loan 
in  controversy  was  applied  for  and  obtained.  Ri^nyon, 
whom  appellee  asserted  was  the  agent  of  appellant,  resided 
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at  and  prior  to  the  time  of  the  loan  in  the  town  of  Geneva, 
and  wajB  engaged  in  the  practice  of  the  law.  He  made  in- 
surance business  and  the  collection  of  claims  a  spe- 
cialty. Appellees  also  resided  in  the  same  town.  It 
appears  that  he  had  for  collection  some  claims  against 
Mr.  Watson,  the  husband,  and  was  pressing  him  for 
the  payment  thereof.  The  witness  Watson,  in  regard 
to  this  conversation  with  Runyon,«and  what  was  said 
by  each  therein,  testified  as  follows:  "He  [Runyon] 
wanted  to  know  if  I  could  not  work  some  way  for 
to  pay  him  the  claims  he  had  for  collection.  I  told 
him  I  didn't  know  how  in  the  world  I  could  raise  the  money, 
unless  I  had  a  good  long  time  to  pay  it.  He  suggested  to  me 
why  didn't  I  take  out  a  loan  and  pay  these  debts  off.  I  said, 
*  John,  I  can  not  get  the  money,  the  property  is  in  my  wife's 
name  and  we  can't  get  it  because  a  married  woman  can't 
mortgage  her  property  to  pay  her  husband's  debts,'  and  he 
said  to  me,  'let  me  work  that  matter.'  I  told  him  to  go 
ahead."  The  witness  further  stated  that  soon  after  this 
conversation  the  loan  was  made,  and  that  Runyon  filled  out 
the  blank  application  which  his  wife  executed  to  obtain  the 
loan  in  controversy.  Appellant  objected  to  this  evidence 
on  the  ground,  among  others,  that  there  was  no  evidence  to 
show  that  Runyon  was  at  the  time  of  die  conversation  the 
agent  of  appellant,  or  in  any  manner  connected  with  the 
corporation,  or  that  he  was  acting  as  its  agent  in  making 
the  loan  in  dispute  or  in  making  any  other  loans.  The  home 
office  of  appellant  was  at  the  city  of  Indianapolis,  Indiana. 
Runyon  testified  on  the  trial  that  he  was  not  the  agent  of 
appellant^  and  had  nothing  whatever  to  do  in  loaning  its 
money.  Mr.  Schurmann,  appellant's  secretary,  also  testified 
that  Runyon  had  no  authority  to  act  for  the  company  as 
its  loan  agent.  The  only  connection  Runyon  had  with  ap- 
pellant^ as  disclosed  by  the  evidence,  is  that  it  employed 
him  to  collect  dues,  interest,  premiums,  and  fines  from  some 
of  the  members  of  the  association.    He  at  times,  it  appears^ 
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would  undertake  to  secure  loans  of  money  for  persons  from 
banks  and  other  companies  having  money  to  loan,  including 
appellant.  The  latter,  it  seems,  furnished  him  with  some 
printed  blank  applications  to  be  used  by  persons  who  might 
apply  for  loans,  and  he  would  sometimes  solicit  persons  who 
were  desirous  of  borrowing  money  to  apply  to  appellant  for 
the  same.  If  they  decided  to  apply,  he  would,  at  their 
request,  fill  out  their  applications,  and  sen4  them  to  the 
home  office  of  appellant.  The  question  of  making  the  loan 
in  each  particular  instance  was  a  matter  to  be  determined 
by  the  agents  of  appellant  in  the  control  and  management 
of  its  affairs  at  the  home  office,  after  the  applications  for 
loans  were  received.  In  making  out  these  applications,  and 
for  assistance  rendered  by  Kunyon  in  securing  loans,  he 
was  paid  by  the  applicant,  and  not  by  appellant.  He  filled 
out  the  application  for  appellee  in  the  case  at  bar,  but  did 
so  at  her  instance,  and  not  at  the  instance  of  appellant. 
This  is  substantially  llie  only  evidence  upon  which  appellee 
relies  to  establish  that  Runyon  was  the  agent  of  appellant 
in  making  the  loan  to  her.  This,  it  is  insisted,  is  sufficient 
to  prove  lliat  he  was  its  agent,  and  hence  it  is  contended 
that  it  must  be  held  to  be  boimd  by  the  notice,  which  he,  as 
its  agent,  received  from  the  husband  in  the  conversation 
in  controversy.  In  fact,  this  evidence  seems  to  have  been 
admitted  for  the  particular  purpose  of  proving  notice  to 
appellant  of  the  alleged  suretyship  of  appellee  through 
Runyon  as  its  duly  authorized  agent,  and  the  special  find- 
ing discloses  that  the  court  found  that  he  was  its  agent  in 
making  the  loan.  It  is  a  familiar  rule  that,  where  the  acts 
of  an  agent  are  binding  on  the  principal,  the  representa- 
tions, declarations,  and  admissions  of  such  agent  made  at 
the  same  time  and  constituting  a  part  of  the  res  gesta  will 
also  bind  his  principal.  But,  of  course,  in  such  cases,  or 
where  notice  or  knowledge  is  sought  to  be  imputed  to  the 
principal  through  the  agent,  it  is  essential  and  requisite 
Vol,  158—83 
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that  such  agency  or  authority  tcact  for  the  principal  in  the 
transaction  in  question  be  first  proved  by  either  positive  or 
circumstantial  evidence ;  at  least  to  the  extent  of  establish- 
ing a  prima  facie  case  of  such  agency.  The  declarations  or 
admissions,  however,  of  the  alleged  agent  are  not  competent 
to  prove  the  agency  or  authority  to  act  in  the  premises.  It 
may  be  asserted  as  a  general  rule  that  it  is  an  irregularity 
to  admit  the  acts  and  declarations  of  an  agent,  or  to  admit 
evidence  in  respect  to  notice  given  to  or  acquired  by  him 
before  his  agency  or  authority  to  act  is  shown  by  a  legiti- 
mate proof;  however,  as  the  order  of  introducing  evidence 
upon  a  trial  is  to  an  extent  within  the  sound  discretion  of 
the  trial  court,  subsequent  proof  of  such  agency  or  authority 
will  suflSce,  and  thereby  cure  the  irregularity  of  admitting 
the  acts  of  the  agent  prior  to  introducing  the  evidence  of 
his  agency.  But,  in  the  absence  of  such  required  proof,  any 
evidence  previously  introduced  relating  to  the  acts,  declara- 
tions, or  knowledge  of  such  agent  must  be  rejected  or  ex- 
cluded by  the  court.  The  following  authorities  fully  sup- 
port the  rules  asserted:  Jones  on  Evidence,  §§256,  257, 
359  and  360;  Applegate  v.  Moffltt,  60  Ind.  104;  Trustees, 
etc.,  V.  Bledsoe,  5  Ind.  133 ;  Indiana,  etc.,  B.  Co.  v.  Adamr 
son,  114  Ind.  282. 

As  a  general  rule,  an  agent  is  one  who  is  either  expressly 
or  impliedly  invested  with  authority  from  his  principal  to 
act  in  his  place  and  in  his  behalf.  It  is  true  that  notice  to 
an  agent  of  a  corporation  relating  to  any  matter  or  transac- 
tion in  which  he  has  been  given  the  control  or  management 
thereof  by  such  corporation  is  notice  to  it.  Pittsburgh,  etc., 
R.  Co.  V.  Ruby,  38  Ind.  294,  10  Am.  Rep.  Ill;  Indiana, 
etc.,  Co.  V.  Snyder,  140  Ind.  647. 

It  is,  however,  only  where  the  agent  is  acting  within  the 
scope  of  his  agency  when  he  acquires  such  knowledge  or 
notice  that  this  rule  obtains.  Under  such  circumstances  it 
becomes  his  duty  to  act  upon  the  notice,  or  communicate  it 
to  his  principal,  and  if  he  fails  to  do  so  the  principal  will 
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nevertheless  be  bound  by  the  notice.  A  person  may  be  the 
agent  of  a  corporation  in  regard  to  some  of  its  particular 
matters  or  business, — for  instance,  as  serving  as  an  attorney 
or  collecting  agent  in  making  collections  or  in  the  settle- 
ment of  claims;  but  under  such  circumstances  notice  or 
knowledge  received  or  acquired  by  him  in  the  transaction  of 
such  business  or  matters,  or  in  connection  therewith  when 
it  relates  or  pertains  wholly  to  matters  or  affairs  of  the  cor^ 
poration  other  than  those  in  which  he  is  engaged  in  trans- 
acting or  over  which  he  has  control,  can  not  be  legally  con- 
sidered as  notice  to  the  corporation,  for  the  reason  that  such 
notice,  under  the  circumstances,  in  lie  eye  of  the  law  is 
not  received  or  acquired  by  the  agent  within  the  scope  of 
his  agency,  and  hence  he  is  not  required  to  communicate 
the  same  to  such  corporation  as  his  principal.  Farmers 
Bank  v.  Butterfield,  100  Ind.  229 ;  Shaffer  v.  Milwaukee, 
etc.,  Ins.  Co.,  17  Ind.  App.  204;  Trentor  v.  Pothen,  46 
Minn.  298,  49  K  W.  129,  24  Am.  St.  225 ;  St.  Paid,  etc., 
Ins.  Co.  V.  Parsons,  47  Minn.  352,  50  N.  W.  240;  Union 
Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  473. 

It  certainly  can  not  be  controverted  that,  if  Runyon  was 
the  agent  of  appellant  in  making  or  negotiating  the  loan  to 
appellee,  notice  received  by  him  within  the  scope  of  his 
agency  to  the  effect  thai!  she  was  to  become  the  surety  of  her 
husband  would  in  law  have  been  notice  to  appellant  of  such 
fact,  and  evidence  of  such  notice  would  have  been  competent 
for  the  purpose  of  rebutting  the  estoppel  which  appellant 
interposed  imder  its  answer.  But  can  it  be  asserted  that 
there  is  any  legitimate  evidence  to  show  that  Runyon  had 
any  connection  with  the  matter  of  making  the  loan  in  con- 
troversy, or  that  the  same  was  under  his  control  as  the 
agent  of  appellant  ?  It  is  true  that  he  served  the  latter  at 
times  as  its  attorney  or  collecting  agent  in  collecting  money 
for  it,  such  as  dues,  premiums,  and  fines  due  from  some  of 
its  members ;  but  authority  to  make  collections  for  it  would 
not  necessarily  imply  authority  to  make  or  negotiate  loans. 
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The  further  facts  that  Rimyon,  who,  as  it  appears,  waff  to 
some  extent  engaged  in  securing  loans  for  persons  from 
banl[s  and  other  loan  companies,  including  appellant,  and 
that  he  would  fill  out  the  applications  for  silch  loans,  for 
which  service  he  was  paid  by  the  applicant,  and  that  he  filled 
out  the  application  made  by  the  appellee  for  the  loan  in  con- 
troversy, certainly  can  not  be  said  to  establish  that  he  was 
the  agent  for  appellant  in  loaning  its  money  or  in  making 
the  loan  to  appellee.  Under  the  circumstances  in  filling  out 
the  application  for  appellee,  if  he  acted  as  the  agent  for 
any  one,  it  was  for  her,  and  not  for  appellant.  As  there  is 
an  entire  absence  of  evidence  to  prove  the  agency  of  Run- 
yon,  his  declarations  and  what  was  said  to  him  by  appellee's 
husband  in  the  conversation  introduced  in  evidence  on  the 
trial  were  wholly  incompetent,  and  ought  to  have  been  ex- 
cluded. 

For  the  error  of  the  lower  court  in  admitting  this  evi- 
dence the  judgment  rendered  against  appellant  on  the  issues 
tendered  and  joined  on  the  first  paragraph  of  the  complaint 
and  also  on  appellee's  cross-complaint  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  lower  court  to 
grant  appellant  a  new  trial  in  respect  to  these  issues,  with 
leave  to  reform  the  same,  if  desired. 


The  Indiana  Natural  and  Illuminating  Gas 
Company  v.  The  State,  ex  rel.  Ball. 

[No.  19,395.    Filed  March  11»  1902.    Rehearing  denied  May  20, 19Q2.  ] 

OoNSTiTUTiONAL  IjA.w.— Equal  Protection,— Gas  Company.— Diacrimi- 
nation  in  Rates. — ^A  town  ordinance  authorizing  a  natural  gas  oom- 
pany,  at  its  option,  to  charge  a  certain  "flat  rate"  per  jear  or 
month  for  seryice  furnished,  or  a  specified  sum  per  1,000  cnhio  feet 
to  ''any  couBnmer, "  does  not  authorize  such  company  to  charge 
the  meter  rate  to  one  i)erBon  only,  if  suhstantially  higher  than  l^e 
flat  rate;  since  it  would  be  a  denial  of  the  equal  protection  of  the 
laws,  in  yiolation  of  the  fourteenth  amendment  to  the  United 
States  Constitution. 

From  Boone  Circuit  Court ;  B.  S.  Higgins,  Judge. 
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Mandamus  by  the  State  on  the  relation  of  James  A. 
Ball  against  the  Indiana  Katnral  and  Bluininating  Gas 
Company,  to  compel  defendant  to  supply  relator  with  gas 
on  the  basis  of  an  annual  or  monthly  rental  instead  of  a 
meter  rate.  From  a  judgment  for  relator,  respondent  ap- 
peals.   Reversed. 

S.  M.  Balston  and  F.  Winter^  for  appellant. 
/.  M.  Sharp  J  for  appellee. 

GiLLETT,  J. — The  appellee  commenced  this  action  in  the 
court  below  to  compel  the  appellant,  by  mandate,  to  supply 
the  home  of  appellee's  relator  with  natural  gas  service  on 
the  basis  of  what  is  known  as  a  "flat  rate",  as  distinguished 
from  a  meter  rate.  Issues  were  framed,  and,  pursuant  to 
request^  the  court  below,  after  hearing  the  evidence,  pre- 
pared and  filed  special  findings  of  fact,  together  with  its 
conclusions  of  law  thereon. 

It  is  not  necessary  to  discuss  the  correctness  of  the  rulings 
of  the  trial  court  on  the  pleadings,  as  the  same  matters  arise 
upon  the  special  findings  of  fact  and  conclusions  of  law. 
The  material  facts  in  the  case,  as  found  by  the  court  below, 
are  these:  That  the  appellant  is  a  corporation ;  that  on  the 
19th  day  of  November,  1891,  the  board  of  trustees  of  the 
town  of  Thomtown  duly  passed  and  adopted  an  ordinance 
prescribing  the  terms  upon  which  corporations  incorporated 
for  such  purposes  might  lay  and  maintain  pipes  in  the 
streets  and  alleys  of  said  town  for  use  in  supplying  said 
town  and  its  inhabitants  with  natural  gas  for  heating  and 
illuminating  purposes;  that  it  was  provided  in  said  ordi- 
nance that  any  corporation  accepting  such  grant  should 
charge  certain  annual  and  monthly  prices  for  the  service 
furnished,  but  that  it  should  have  the  right,  if  it  provided  a 
meter,  to  require  "any  consumer''  to  pay  for  the  gas  used  by 
him  at  a  rate  not  exceeding  twenty  cents  per  1,000  cubic 
feet  of  gas  supplied ;  that  said  ordinance  was  accepted  by  a 
corporation  known  as  the  "People's  Natural  Gas  Com- 
pany", and  that  the  appellant  afterwards,  and  on  the  15th 
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day  of  May,  1893,  became  its  succesBor,  and  by  virtue  of 
the  authority  of  said  ordinance  laid  mains  in  the  streets  and 
alleys  of  said  town^  and  entered  upon  and  continued  the 
business  of  supplying  natural  gas  to  said  town  and  its  in- 
habitants for  heating  and  illuminating  purposes;  that  it 
laid  one  of  its  mains  in  the  street  upon  which  the  relator^s 
lot  abuts,  and  in  front  of  the  house  thereon  situated ;  that 
appellant  connected  the  gas  pipes  in  relator's  house  with 
said  main,  and  from  that  time  until  the  5th  day  of  January, 
1900,  supplied  his  house  with  natural  gas  for  heating  and 
illuminating  purposes  on  the  basis  of  the  "flat  rate"  pro- 
vided for  in  said  ordinance;  that  on  said  day  appellani's 
agent  requested  the  relator  to  enter  into  a  new  and  written 
contract,  in  consideration  that  appellant  would  not  require 
him  thereafter  to  pay  for  the  gas  he  consumed  by  meter 
measurement,  by  which  proposed  contract,  if  signed  by  him, 
he  would  have  agreed  to  pay  a  "flat  rate"  largely  in  excess 
of  the  ordinance  requirement,  and  also  have  agreed  to  other 
conditions  not  provided  for  in  said  ordinance;  that  said 
relator  refused  so  to  do,  and  tendered  payment  of  the 
amount  that  would  be  due  from  him  for  a  certain  time  in 
the  future  on  the  basis  of  the  "flat  rate"  that  the  ordinanoe 
provided  for ;  that  this  tender  was  refused  by  appellant,  and 
it  shut  off  the  flow  of  gas  from  relator's  premises,  and  ap- 
pellant's said  agent  informed  him  that  he  would  be  re- 
quired to  enter  into  said  new  proposed  contract  before  it 
would  furnish  gas  to  him ;  that  said  relator  afterwards  and 
on  the  same  day  renewed  his  tender,'  and  demanded  that  the 
gas  be  furnished  his  said  house ;  that  the  appellant  refused 
so  to  do,  but  said  agent  immediately  informed  relator  that 
appellant  would  supply  his  house  with  said  gas  through  a 
meter,  and  furnish  and  connect  the  meter  at  its  own  cost,  if 
he  would  agree  to  pay  for  the  gas  consumed  by  meter  meas- 
urement, at  the  rate  of  twenty  cents  per  1,000  cubic  feet; 
that  this  offer  was  refused  by  relator;  and  that  the  gas  was 
not  furnished  him.    The  court  farther  found  that  at  that 
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time  no  other  customer  in  said  town  was  required  to  pay  for 
gas  on  a  meter  basis,  but  that  all  others  were  supplied  on 
the  basis  of  the  "flat  rates'*  provided  for  in  said  ordinance. 

When  appellant  laid  its  mains  in  the  streets  of  Thorn- 
town,  and  b^an  to  exercise  the  right  to  sell  to  the  inhab- 
itants of  said  town  a  commodity  under  circumstances  calcu- 
lated to  give  it  more  or  less  of  a  natural  monopoly, — since 
it  would  be  impracticable  for  its  inhabitants  generally  to 
supply  said  commodity  each  for  himself, — ^the  imdertaking 
of  said  company  became  impressed  with  a  public  character ; 
and  it  became  its  duty,  while  it  continued  to  exercise  its 
franchise,  to  serve  the  inhabitants  of  the  municipality  with- 
out invidious  discrimination.  Portland  Natural  Gas,  etc.^ 
Co.  V.  State,  ex  rel,  135  Ind,  54,  21  L.  R.  A.  639 ;  Westfield 
Gas,  etc.,  Co.  v.  Mendenhall,  142  Ind.  538 ;  Coy  v.  Indianr 
apolis  Gas  Co.,  146  Ind.  656,  36  L.  R.  A.  535 ;  State,  ex  rel, 
V.  Consumers  Gas  Trust  Co.,  157  Ind.  345 ;  Munn  v.  Peo- 
ple, 94  U.  S.  113,  24  L.  'Ed.  77;  State  v.  Columbus  Gas, 
etc.,  Co.,  34  Ohio  St.  572,  32  Am.  Rep.  390;  Delaware, 
etc.,  B.  Co.  V.  Central  Stockyard,  etc.,  Co.,  45  N.  J.  Eq.  50, 
17  Atl.  146,  6  L.  R.  A.  855 ;  Shepa/rd  v.  Milwaukee,  etc., 
Co.,  6  Wis.  26,  70  Am.  Dec.  479 ;  Williams  v.  Mutual  Gas 
Co.,  52  Mich.  499, 18  N.  W.  236,  50  Am.  Rep.  266 ;  Amer- 
ican Water-Works  Co.  v.  State,  46  Neb.  194,  64  K  W.  711, 
30  L.  R.  A.  447,  50  Am.  St.  610;  Inter-Ocean  Pub.  Co.  v. 
Associated  Press,  184  HI.  438,  56  N.  E.  822,  75  Am.  St. 
184,  and  note  as  reported  in  48  L.  R.  A.  568 ;  Hau^en  v. 
ATbina,  etc.,  Co.,  21  Ore.  411, 28  Pac.  244, 14  L.  R.  A.  424 ; 
2  Morawetz  Priv.  Corp.,  §1129;  2  Beach  Priv.  Corp., 
§835(d). 

The  relator  was  not  bound  to  take  gas  upon  any  other 
terms  than  those  prescribed  in  the  ordinance.  Westfield 
Gas,  etc.,  Co.  v.  Mendenhall,  supra.  We  are  not,  however, 
required  to  attach  consequences  to  the  action  of  appellant 
in  turning  off  the  gas.  It  is  to  be  remembered  that  this 
action  is  to  procure  a  peremptory  mandamus, — a  remedy 
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comparable  to  a  proceeding,  on  the  equity  side  of  the  court, 
for  specific  performance; — and,  as  mandamus  looks  to  the 
future,  we  turn  our  attention  to  the  question  whether  the 
relator  was  entitled  to  receive  gas  thereafter  upon  the  basis 
of  a  "flat  rate".  Appellant  had  an  option,  under  the  ordi- 
nance, to  furnish  gas  on  the  basis  of  a  "flat  rate"  or  on  the 
basis  of  a  meter  rate ;  but,  in  view  of  the  fact  that  appellant 
had  not  seen  fit  to  require  its  other  patrons  in  said  town  to 
pay  on  the  basis  of  a  meter  measurement,  the  question  arises 
whether  relator  is  compelled  to  have  his  liability  so  deter- 
mined. 

While  it  is  true  that  the  ordinance  of  the  town  of  Thorn- 
town  purports  to  authorize  any  natural  gas  company  ac- 
cepting the  ordinance  to  charge  twenty  cents  per  1,000 
cubic  feet  for  gas  to  ^^any  consumer",  yet  we  are  of  the 
opinion  that  such  authorization  will  not  allow  the  appellant 
to  impose  a  burdensome  discrimination  upon  relator.  We 
base  this  ruling,  not  upon  the  statute  which  authorizes  the 
granting  of  such  franchises,  but  upon  the  fundamental  law. 
We  refer  to  the  fourteenth  amendment  to  the  federal  Con- 
stitution. While  it  is  probably  true  that  the  "privileges  and 
immunities"  clause  of  that  amendment  will  not  ordinarily 
protect  a  citizen  of  a  state  against  hostile  legislation  by  his 
own  state  (Duncan  v.  Missouri,  15.2  U.  S.  377;  Cooley's 
Const.  Lim.  6th  ed.,  489,  and  note),  yet  in  the  subsequent 
portion  of  the  amendment  we  find  language  used  of  a  more 
comprehensive  character.  The  words  to  which  we  refer 
are :  "Nor  shall  any  state  *  ♦  ♦  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  • 
The  constitutional  prohibition  we  are  considering  is  but  a 
crystallization  of  a  principle  that  all  who  regard  justice 
recognize  as  fundamental.  The  authority  of  municipalities 
to  grant  franchises,  and  the  authority  of  private  corpora-  « 
tions  to  be  such,  and  thereby  to  become  such  artificial  en- 
tities thai  they  may  receive  such  grants,  have  their  origin 
in  the  laws  of  the  state ;  and  municipalities  lack  the  power 
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to  authorize  arbitrary  and  burdensome  discriminations  as 
between  its  inhabitants  in  the  conduct  of  a  business  that  is 
public  in  its  character,  and  private  corporations  lack  the 
authority  to  receive  such  grants,  because  the  General  As^ 
sembly,  that  may  be  said  to  be  the  parent  of  both  classes  of 
corporations,  had  no  such  power  to  transmit  The  Supreme 
Court  of  the  United  States  has  spoken  in  no  uncertain  terms 
upon  this  general  subject.  Thus,  in  Ex  parte  Virginia,  10 
Otto  339,  346,  25  L.  Ed.  677,  that  court  said:  "We  have 
said  the  prohibitions  of  tlje  fourteenth  amendment  are  ad- 
dressed to  the  states.  They  are :  ^No  state  shall  make  or 
enforce  a  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  *  *  *  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.'  They  have  reference  to  actions  of  the  political 
body  denominated  a  state,  by  whatever  instruments  or  in 
whatever  modes  that  action  may  be  taken.  A  state  acts  by 
its  legislative,  its  executive  or  its  judicial  authorities.  It 
can  act  in  no  other  way.  The  constitutional  provision, 
therefore,  must  mean  that  no  agency  of  the  state,  or  of  the 
oflScers  or  agents  by  whom  its  powers  are  exerted,  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.  Whoever,  by  virtue  of  public  position  under  a 
stafe  government,  deprives  another  of  property,  life  or  lib- 
erty without  due  process  of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the  constitutional  in- 
hibition ;  and  as  he  acts  in  the  name  and  for  the  state,  and 
is  clothed  with  the  state's  power,  his  act  is  that  of  the  stata 
This  must  be  so,  or  the  constitutional  prohibition  has  no 
meaning.  Then  the  state  has  clothed  one  of  its  agents  with 
power  to  annul  or  evade  it.  But  the  constitutional  amend- 
ment was  ordained  for  a  purpose.  It  was  to  secure  equal 
rights  to  all  persons,  and,  to  insure  to  all  persons  the  enjoy- 
ment of  such  rights,  power  was  given  to  congress  to  enforce 
its  provisions  by  appropriate  legislation.  Such  legislation 
must  act  upon  persons,  not  upon  the  abstract  thing  denom- 
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inated  a  state,  but  upon  the  persons  who  are  the  agents  of 
the  state  in  the  denial  of  the  rights  which  were  intended  to 
be  secured."  To  the  same  effect,  see  Scott  v.  McNeal,  154 
U.  S.  34, 14  Sup.  Ct.  1108,  38  L.  Ed.  896 ;  Chicago,  etc.,  R. 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed. 
979 ;  Nashville,  etc.,  B.  Co.  v.  Taylor,  86  Fed.  168.  An 
even  more  specific  application  of  this  general  doctrine  to 
the  case  before  us  is  found  in  Elliott's  Roads  and  Streets 
(2nd  ed.),  §430.  It  is  there  said:  "It  is  not  in  the  power 
of  a  state  to  enact  any  statute  which  operates  to  deny  to  j 

citizens  the  equal  protection  of  the  laws.    What  the  state  ! 

cannot  do  directly  it  cannot  authorize  any  of  its  instru- 
mentalities to  do.  The  inhibition  contained  in  the  four- 
teenth amendment  to  the  federal  Constitution  extends  to 
acts  of  state  municipalities  assuming  to  act  under  a  state 
statute." 

There  can  )ye  no  doubt  that  the  appellee's  relator  is  en- 
titled to  insist  that  such  ordinance  did  not  warrant  an  un- 
just discrimination  against  him.      While  the  fourteenth  j 
amendment  to  the  federal  Constitution  does  not  protect  in- 
dividuals against  the  acts  of  third  persons  not  acting  under 
authority  of  the  State,  yet  we  deem  it  clear  that  appellant,  | 
having  engaged  in  a  business  of  a  public  character  by  gov-  ! 
emmental  authority,  was  bound  to  afford  appellee's  relator            i 
the  right  to  use  gas  without  fixing  terms  for  the  privilege 
that  were  substantially  more  burdensome  than  it  exacted 
of  its  patrons  generally  in  the  town  of  Thomtown.    It  was 
competent  for  appellant  to  require  all  of  its  patrons  in  said 
town  to  pay  for  the  gas  they  respectively  burned  on  a  meter 
basis,  as  provided  in  the  ordinance;  but,  if  such  meter  rate 
was  substantially  higher  than  the  "flat  rate",  then  appellant 
could  not  exact  payment  on  the  former  basis  from  relator 
alone. 

It  is  clear,  however,  that  it  is  not  enough  for  relator  to 
show  that  he  is  required  to  pay  for  gas  in  a  manner  different 
from  that  in  which  others  pay,  in  a  case  where  the  ordinance 
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purports  to  authorize  the  company  so  to  require.  An  un- 
lawful discrimination  must  be,  in  some  measure,  unjust  or 
oppressive.  It  is  difficult  to  accumulate  a  large  number  of 
authorities  upon  this  subject.  There  are  many  cases  in 
which  recognition  is  given,  arguendo,  to  the  doctrine  we 
assert,  but  they  generally  refer  to  these  elements  in  too 
general  terms  to  make  their  citation  entirely  apposite.  The 
most  direct  authority  that  we  have  been  able  to  find  is  that 
of  Cleveland,  etc.,  R.  Co.  v.  Closser,  126  Ind.  348,  354,  9 
L.  R.  A.  754,  22  Am.  St.  593,  where  Elliott,  J.,  in  the 
course  of  a  carefully  written  opinion,  speaking  on  behalf  of 
this  court,  said :  "In  the  case  upon  which  we  are  comment- 
ing a  recovery  was  adjudged  on  the  ground  that  the  differ^ 
ence  in  the  rate  charged  shippers  of  large  quantities  of 
goods  and  that  charged  shippers  of  small  quantities  was  so 
gross  as  to  be  against  public  policy.  We  have  no  such  ques- 
tion here.  So  far  as  concerns  the  question  of  the  right  to 
discriminate  between  shippers,  we  concur  with  the  general 
doctrine  of  the  case  cited,  for  we  have  no  doubt  that  an  un- 
just, unfair  or  oppressive  discrimination  is  prohibited  by 
the  soundest  considerations  of  public  policy ;  but,  as  we  have 
already  suggested,  we  do  not  believe  that  from  the  sole  fact 
that  there  is  a  discrimination  a  conclusion  can  be  inferred 
which  invalidates  the  special  contract  between  the  carrier 
and  the  shipper,  for,  to  warrant  such  a  conclusion,  without 
defying  principle,  another  element  must  be  added  to  the 
premises,  and  that  element  is  this,  the  discrimination  is 
unjust  or  oppressive.*' 

We  are  not  judicially  advised,  and  the  special  findings  of 
fact  do  not  show,  that  under  the  terms  fixed  by  the  ordinance 
the  use  of  natural  gas  on  a  meter  basis  would  cost  more  than 
the  "flat  rate".  On  the  contrary,  it  seems  to  us  that  the 
inference  is,  since  the  optional  provision  as  to  the  method 
of  charging  was  agreed  to  by  the  town  trustees,  whose  duty 
it  was  to  represent  the  citizens  of  the  town,  that  the  rates 
are  approximately  equal.    If  they  are  unequal,  we  have  no 
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doubt  that  the  fact  would  be  susceptible  of  proof.  Scientific 
observation  must  have  been  such  that  it  can  be  determitied 
with  approximate  accuracy  what  number  of  cubic  feet  of 
gas  would  flow  through  a  particular  "mixer^'  per  hour,  un- 
der a  given  pressure. 

For  the  reason  shown  in  this  opinion,  the  special  findings 
of  fact  did  not  authorize  the  conclusions  of  law  drawn  by 
the  trial  court.  We  have  concluded,  however,  as  a  matter  of 
justice,  not  to  order  said  court  to  restate  its  conclusions  of 
law,  but  to  reverse  the  judgment,  with  directions  to  the  said 
court  to  grant  a  new  trial,  and  to  grant  leave  to  the  parties 
to  amend  their  respective  pleadings,  if  they  apply  for  leave 
so  to  do. 

Judgment  reversed,  with  directions  to  the  trial  court  to 
grant  a  new  trial,  and  otherwise  to  proceed  in  conformity 
to  this  opinion. 


Hoover  v.  Patton  et  al. 

[No.  19,835.    Filed  May  21,  1902.  ] 

Tbial. — Rejection  of  Evidence. — Offer  to  Prove, — ^Available  error  cannot 
be  predicated  upon  the  action  of  the  conrt  in  exclnding  an  answer 
to  a  question  propounded  to  a  witness,  where  the  party  offexing 
the  evidence  failed  to  state  the  facts  expected  to  be  elicited  by 
the  question  asked,  until  after  the  objection  to  the  question  had 
been  decided  by  the  court. 

From  Montgomery  Circuit  Court;  Jere  West^  Judge. 

Action  by  James  F.  Hoover  against  Edward  Patton 
and  another  for  damages  for  personal  injuries.  From  a 
judgment  for  defendants,  plaintiff  appeals.  Transferred 
from  the  Appellate  Court,  under  §1337u  Burns  1901. 
Affirmed. 

V.  A.  Livengoody  A.  T.  Livengoody  M.  E.  Clodfelter  and 
H.  N.  Fine,  for  appellant. 

B.  Cranej  A,  JB.  Anderson  and  8.  J.  Newlinj  for  appel- 
lees. 

DowLiNG,  J. — The  only  errors  complained  of  on  this 
appeal  are  the  rulings  of  the  trial  court  excluding  cei^ 
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tain  evidence  offered  by  the  appellant.  In  every  in- 
stance the  appellant  failed  to  state  the  facts  expected 
to  be  elicited  until  .after  the  objection  to  the  question 
had  been  decided  by  the  court.  The  proper  practice  in 
such  cases  has  often  been  announced.  The  rule  is  thus 
stated  in  Gunder  v.  Tihhits,  153  Ind.  591,  by  Baker, 
J. :  "It  has  been  repeatedly  decided  that  the  only  proper 
practice  is  to  propound  the  question  to  the  witness 
on  the  stand,  and,  if  objection  to  the  question  is  made,  to 
state  to  the  court  what  the  examiner  proposes  to  prove  by 
the  witness's  answer  to  the  question,  and  then,  if  the  objec- 
tion is  sustained,  to  reserve  an  exception  to  the  ruling  on 
the  question." 

In  the  present  case  the  question  was  asked  by  counsel  for 
appellant,  counsel  for  appellee  objected  to  the  question,  the 
court  sustained  the  objection,  and  appellant  excepted  to  this 
decision.  He  then  stated  what  he  expected  to  prove  by  the 
witness  in  answer  to  the  question,  the  court  held  the  evi- 
dence inadmissible,  and  the  appellant  again  excepted.  The 
offer  to  prove  should  have  beon  made  when  the  question  was 
objected  to,  and  before  any  ruling  upon  the  objection  by  the 
court. 

As  no  exception  to  the  rulings  of  the  court  was  properly 
reserved,  the  record  presents  no  question  which  we  can  re- 
view. 

Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis    im  s» 
Railway  Company  v.  Fish.  i®  «» 

158    525^ 
167    514 

[No.  19,689.    Filed  April  8,  1902.    Rehearing  denied  May  21, 1902. 1      m     67 

^        »  ^       fl88     422' 

MuNiCHPAii  (>)RPORATiON8.~iS6re<  Jwy?nw«iu?nto. — Prdiminary  Order,     ^m   ^ 
— The  preliminary  order  by  resolution  declaring  a  necessity  for    ~         ' 
the  improvement  of  a  street,  as  provided  by  §4289  Bums  1901,  is 
not  essential  to  the  jurisdiction  of  the  common  conncil  of  a  city, 
or  to  the  validity  of  an  assessment,   p,  5£7. 
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Railroads. — RigJu  of  Way. — Lien  for  Street  ImprovemetOs. — Penowd 
Judgment. — Property  of  a  railroad  oompanj  whidh  is  essential  to 
the  operation  of  the  road,  and  in  carrying  forward  its  oorporste 
purpose,  will  not  be  ordered  sold  by  piecemeal  to  satisfy  a  lien 
for  street  improYements,  bnt  in  lien  of  an  order  of  sale  the  court 
will  award  the  plaintiff  a  i>6rBonal  judgment,  to  be  oolleoted  as 
ordinary  judgments  at  law  are  collected,    p.  628. 

MUNKJIPAL  OoBFORATiONS.  —  AuesmMvUM  foT  Street  Improvements.  — 
Attorney's  Fees. — ^The  attorney's  fee  allowed  in  an  action  against  a 
railroad  company  to  collect  an  assessment  for  street  improYements 
pertains  to  the  remedy,  and  is  no  part  of  the  assessment,    p.  529. 

Same. — Foreclosure  of  Improvement  lAen. — Proof  Necessary. — In  an  ac- 
tion to  foreclose  a  street  improvement  lien,  it  is  necessary  to  jxrove 
by  comi)etent  evidence  dehors  the  complaint,  every  step  in  the  stat- 
utory scheme  that  leads  up  to  and  clothes  the  board  of  trustees 
with  power  to  make  a  valid  assessment,    pp.  529,  5S0. 

From  Pulaski  Circuit  Court;  G.  W.  Beemariy  Judge. 

Action  by  John  W.  Fish  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company  to  fore- 
close lien  for  street  improvements.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Beverscd. 

N.  0.  Boss  and  O.  E.  RosSy  for  appellant. 
W.  W.  BorderSy  for  appellee. 

Hadley,  J. — ^Foreclosure  of  a  statutory  lien  against  tiie 
right  of  way  of  appellant  on  account  of  the  improvemrat 
of  a  street  in  the  town  of  Winamac.  The  complaint  is  in  the 
usual  form.  Answer  in  general  denial,  and  that  the  defend- 
ant is  a  railroad  corporation  organized  under  the  laws  of 
Indiana  a^d  other  states,  and  engaged  in  the  business  of  a 
common  carrier  of  passengers  and  freights  in  interstate 
commerce,  and  also  in  carrying  United  States  mails  under 
contract  with  the  national  government^  pursuant  to  an  act  of 
congress,  and  that  the  property  assessed  is  its  depot  grounds 
and  right  of  way  which  are  necessary  to  the  operation  of 
its  railroad,  and  the  assessment  was  made  by  the  front  foot 
rule,  and  without  reference  to  benefits,  and  is  unconstitu- 
tional. Appellant's  demurrer  to  the  complaint,  and  its  mo- 
tions to  modify  the  judgment,  and  for  a  new  trial  were  over- 
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ruled.  Error  is  assigned  on  each  of  these  rulings.  The  im- 
provement was  made  under  the  provisions  of  the  act  of  1889 
known  as  the  "Barrett  law."  §4288  et  seq.  Bums  1901. 
The  constitutionality  of  this  act  has  recently  been  so  often 
affirmed  that  it  no  longer  remains  an  open  question. 

I.  The  only  other  objection  to  the  complaint  pointed  out 
by  appellant  is  the  absence  of  averiiient  that  the  notice  of 
the  adoption  of  the  primary  resolution  of  necessity  was 
given  as  provided  by  §2  of  the  act.  It  is  averred  that  notice 
for  proposals  for  making  the  improvement,  and  notice 
of  the  filing  of  the  engineer's  report,  and  of  the  time  and 
place  for  a  hearing  of  grievances,  were  given  as  required  by 
sections  one  and  seven  of  said  act,  and  that  the  trustees'  com- 
mittee and  the  board  of  trustees,  met  at  the  time  and  place 
designated  in  such  notice,  and  heard  all  grievances  pre- 
sented, and  after  due  consideration  the  board  adopted-  the 
engineer's  report,  and  made  the  -assessments  of  benefits, 
assessing  against  appellant's  said  property  the  sum  of  $117. 
With  respect  to  municipal  improvements,  it  is  settled  in 
this,  and  most  other  states,  that  the  subject-matter  being 
clearly  within  the  jurisdiction  of  municipal  legislative 
bodies,  jurisdiction  over  the  persons  of  those  affected  by  an 
improvement  will  be  sufficiently  obtained  if,  at  any  step  in 
the  proceedings,  and  before  the  assessments  are  made,  an 
opportunity  is  afforded  to  all  persons  feeling  aggrieved  to 
make  whatever  defense  they  may  have  against  the  assess- 
ment of  their  property.  It  has  therefore  been  held  that 
notice  of  the  resolution  of  necessity,  the  purpose  of  which 
is  merely  to  invite  the  views  and  counsel  of  the  property 
owners,  is  not  essential  to  jurisdiction,  or  to  the  validity  of 
an  assessment.  Hughes  v.  Parker,  148  Ind.  692 ;  Barber, 
etc.,  Co.  V.  Edgerton,  125  Ind.  455 ;  QuiU  v.  Oity  of  In- 
dianapolis,  124  Ind.  292,  7  L.  R.  A.  681.  The  complaint 
is  not  subject  to  the  objection  urged. 

II.  As  a  part  of  the  finding  ana  judgment  is  the  follow- 
ing, in  substance:    That  there  is  due  the  plaintiff  on  the 
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assessment  sued  on  $117,  and  the  further  sum  of  $25  attor- 
ney's fees,  and  that  the  same  is  a  lien  on  the  real  estate  de- 
scribed;  that  by  reason  of  the  fact  that  said  real  estate  is  a 
part  of  the  right  of  way  and  station  grounds  of  the  defend- 
ant, a  railroad  corporation,  and  a  conunon  carrier  of 
freights  and  passengers  and  of  the  United  States  mail,  and 
is  so  used,  and  is  necessary  to  the  proper  and  successful  op- 
eration of  its  railroad  and  conduct  of  its  corporate  business, 
and  that  the  lien  can  not  be  foreclosed  against  the  same,  and 
the  property  sold  for  the  payment  of  said  judgment,  with- 
out interference  with  the  rights  of  the  public, — ^the  plain- 
tiff is  therefore  entitled  to  a  personal  judgment  against  the 
defendant  for  the  sum  so  found  due,  and  judgment  is  ren- 
dered accordingly. 

Appellant  insists  that  the  court  had  no  power  to  render  a 
personal  judgment  against  it  for  said  assessment,  and  that 
its  motion  to  modify  the  judgment  in  this  respect  should 
have  been  sustained.  This  insistence  we  cannot  allow. 
When  the  public  grants  a  franchise  to  a  railroad  corpora- 
tion, and  gives  to  it  the  right  of  eminent  domain,  it  does  so 
upon  the  theory  that  benefits  will  be  returned.  Hence  it  is 
that  the  public  has  an  interest  in  the  exercise  of  such  a  fran- 
chise that  a  court  of  equity,  in  the  absence  of  a  specific  stat- 
utory provision,  will  not  suffer  disturbed,  when  private 
right  may  find  another  adequate  remedy.  Accordingly  it 
has  been  held  that  such  property  of  a  railroad  company  as 
is  essential  to  the  operation  of  the  road,  and  in  carrying 
forward  itfi(  corporate  purpose,  will  not  be  ordered  sold  by 
piecemeal  to  satisfy  a  statutory  lien,  but  in  lieu  of  an  order 
of  sale  the  court  will  award  the  plaintiff  a  personal  judg- 
ment, to  be  collected  as  ordinary  judgments  at  law  are  col- 
lected. Louisville^  etc.,  B.  Co.  v.  8t(Ue,  122  Ind.  443; 
Louisville,  etc,  R.  Co.  v.  Boney,  117  Ind.  501,  3  L.  R  A. 
435;  Louisville,  etc.,  B.  Co.  v.  State,  8  Ind.  App.  377; 
Lake  Erie,  etc.,  Co.  v.  Sowker,  9  Ind.  App.  428. 
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m.  In  addition  to  the  amount  due  on  the  assessment, 
the  court,  under  §9  of  said  act,  gave  the  plaintiff  judgment 
for  $25  as  a  reasonable  attorney's  fee.  This  did  not  make 
the  assessment  of  damages  excessive.  The  attorney's  fee 
allowed  was  not  a  part  of  the  assessment.  It  pertained  to 
the  remedy  and  was  properly  allowed.  DatveU  v.  Tdlbott 
Paving  Co.,  138  Ind.  675 ;  Lake  Erie,  etc.,  R.  Co.  v.  WaJr 
ters,  13  Ind.  App.  275. 

IV.  A  more  serious  question  arises  upon  the  sufficiency 
of  the  evidence  to  sustain  the  finding.  The  plaintiff  intro- 
duced in  evidence  the  complaint  and  the  original  summons, 
and  the  sheriff's  return  indorsed  thereon,  which  documents 
are  set  out  at  length  in  the  bill  of  exceptions.  The  sum 
total  of  the  balance  of  the  evidence,  all  of  which  was  intro- 
duced by  the  plaintiff  without  objection  from  the  defend- 
ant, follows :  "Q.  You  may  state  your  name  ?  A.  Henry 
A.  Steis.  Q.  What  official  capacity  were  you  acting  in,  in 
1899  ?  A.  I  was  town  attorney.  Q.  You  may  state  if  you 
are  acquainted  with  the  assessments  made  by  the  board  of 
town  trustees,  for  the  improvement  of  Pearl  street,  in  the 
town  of  Winamac,  Pulaski  county,  Indiana  ?  A.  Yes,  sir. 
Q.  You  may  state  if  the  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  was  assessed  for  those  im- 
provements ?  A.  Yes,  sir,  it  was.  Q.  You  may  state  the 
amount  of  the  assessment?  A.  Can  get  the  amount  from 
the  record ;  it  was  a  hundred  some  odd  dollars  of  the  assess- 
ment, but  I  do  not  remember  the  exact  amount,  if  you  have 
the  record  it  will  show  you.  Q.  The  record  will  show 
$171.60  ?  A.  Yes,  that  is  right,  $171.60 ;  wait  a  minute, 
it  is  $117.60.  Q.  $117.60?  A.  Yes,  sir."  W.  W.  Bor- 
ders, plaintiff's  attorney,  testified,  "I  will  testify  that  an 
account  of  this  assessment  was  placed  in  my  hands  for  col- 
lection more  than  a  year  ago.  I  made  demand  of  payment 
and  payment  was  refused  before  the  complaint  was  filed." 
Mr.  Steis  recalled :  "Q.  Mr.  Steis,  you  may  state  what  it 
Vol.  158—34 
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is  worth  to  collect  a  claim  of  $117.60.  A.  $25.  The  de- 
fendant introduced  no  evidence  and  this  was  all  the  evidence 
given  in  the  cause." 

In  an  action  for  the  enforcement  of  a  right  granted  by  a 
special  statute,  not  only  the  complaint,  but  the  proof,  must 
show  that  all  the  conditions  upon  which  the  right  depends 
have  been  complied  with.  Towns  have  the  right  to  improve 
streets,  and  to  assess  the  cost  thereof  against  the  abut- 
ting property;  but  the  right  rests  wholly  upon  an 
orderly  procedure  prescribed  by  the  statute  which  gives 
the  property  owners  a  hearing  before  their  lands  are 
charged.  The  complaint,  as  against  the  general  de- 
nial, proves  nothing.  The  general  denial  challenges 
proof  of  every  material  averment  of  the  complaint, 
which  means  proof,  by  competent  evidence  dehors 
the  complaint,  of  every  step  in  the  statutory  scheme 
that  leads  up  to,  and  clothes  the  board  of  trustees  with 
power  to  make  a  valid  assessment.  The  statute  plainly 
provides  the  steps  that  shall  be  taken  in  a  street  improve- 
ment to  create  an  enforcible  lien,  and  it  can  be  created  in 
no  other  way.  Van  Sickle  v.  Belknap,  129  Ind.  558 ;  Leeds 
V.  DefreeSy  157  Ind.  392 ;  Cleveland,  etc.,  R,  Co.  v.  Jon&s 
Co,,  20  Ind.  App.  87. 

Proof  that  flie  town  attorney  was  acquainted  with  the 
assessments  made  by  the  town  board  for  the  improvement 
of  Pearl  street,  and  that  appellant  was  assessed  therefor 
j$117,  was  no  evidence  at  all  that  the  assessment  alluded  to 
was  a  valid  assessment,  or  that  the  plaintiff  had  any  right 
to  its  enforcement.  There  is  a  total  absence  of  evidence 
upon  a  material  issue,  and  appellant's  motion  for  a  new 
trial  should  have  been  sustained.  Cause  reversed,  with  in- 
structions to  grant  appellant  a  new  trial. 
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Gross  v.  The  Board  of  Commissioners  of 
Whitley  County. 

[No.  19,676.    Filed  May  22,  1900.] 

Fees  uxd  SaIiABIES.— .Emmeotv  Decision  of  Supreme  Courtf  Effect  en 
Salary  of  Officers  Until  Reversed^— The  decision  in  SUUe,  ex.reh,  ▼. 
Boice,  140  Ind.  606,  holding  the  oonnty  fee  and  salary  act  of  1891 
nnconstitntional,  which  was  afterwards  overmled  by  Walsh  t. 
Stale,  ex  reL,  142  Ind.  857,  did  not  operate  to  give  comity  officers  a 
right  to  charge  and  collect  fees  nnder  the  fee  and  salary  act  of 
1879  during  the  time  it  remained  nnrerersed;  since  the  rale  that 
contract  rights  acqiiired  nnder  an  interpretation  of  the  law  made 
by  the  Supreme  Court  are  not  devested  by  a  subsequent  decision 
to  the  contrary  does  not  apply  to  the  claims  of  pnblic  officers  to 
fees  or  salaries  established  by  law.    pp.  6SS-SS6, 

Ck>UNTiES. — CZaim.— ^22oimnc0.— The  allowance  of  a  claim  by  the 
board  of  commissioners  is  not  a  judicial  determination  of  its 
validity  and  is  not  binding  npon  the  connty.    p.  6S6. 

From  Wabash  Circuit  Court ;  H.  B.  Shivelyy  Judge. 

Action  by  the  Board  of  Commissioners  of  Whitley 
county  against  John  Gross,  a  former  county  treasurer,  to 
recover  fees  alleged  to  have  been  illegally  paid  to  him  by 
the  county.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  Appellate  Court,  under  §1387u 
Bums  1901.    Affirmed. 

T.  B.  Marshall^  W.  F.  MeNagny  and  P.  H.  ClugstoUj 
for  appellant. 

F.  J.  Heller  and  B.  E.  Gates,  for  appellee. 

DowuNG,  J. — Appellant  was  elected  treasurer  of  Whitley 
county,  at  the  general  election  held  in  November,  1890,  and 
was  reelected  to  that  office  at  the  November  election,  1892, 
serving  two  full  terms.  He  was  allowed  and  paid  his  salary 
of  $1,800  per  year  as  fixed  by  the  act  of  1891.  After  the  ex- 
piration of  his  second  term,  he  filed  with  the  board  of  com- 
missioners of  said  county  a  claim  for  $2,360.31,  which  he 
demanded  in  addition  to  the  $3,600  he  had  received,  on  the 
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ground  that  he  was  entitled  to  compensation  under  the  fee 
and  salary  law  of  1879.  The  hoard  allowed  and  paid  the 
claim  out  of  county  funds.  This  suit  was  brought  to  re- 
cover the  sum  so  paid.  The  complaint  was  in  three  para- 
graphs, the  first  of  which  alleges  that  the  appellant  was  in 
November,  1892,  duly  elected  treasurer  of  said  county ;  that 
he  served  as  such  treasurer  from  December  1,  1892,  until 
December  1,  1894;  that  his  salary  as  fixed  by  the  act  of 
1891  was  $1,800  per  year,  payable  quarterly;  that  at  the 
end  of  each  quarter  year,  during  his  said  term,  he  filed  his 
bill  for  his  said  salary,  which  was  allowed  and  paid  to  him; 
that,  as  such  salary  for  said  two  years,  he  received  $3,600 ; 
that  at  the  expiration  of  his  said  term  he  made  his  final  set- 
tlement, and  turned  over  to  his  successor  all  cash,  papers, 
books,  etc.,  belonging  to  his  said  office ;  that  after  such  final 
settlement  he  filed  with  the  board  of  commissioners  of  said 
county  a  claim  for  $2,360.31  for  a  pretended  balance  due 
him  on  account  of  commissions  on  current  and  delinquent 
taxes  collected  by  him  during  the  years  1893  and  1894, 
and  paid  over  by  him ;  that  said  illegal  claim  was  allowed 
and  paid  by  said  board  out  of  the  funds  of  said  county; 
that  appellant  was  justly  indebted  to  said  county  for  the 
sum  so  wrongfully  paid  to  him,  etc.  The  second  paragraph 
is  substantially  the  same  as  the  first,  except  that  it  avers 
that  appellant,  in  addition  to  the  salary  allowed  him  by  the 
statute,  illegally  taxed,  against  the  county,  fees  not  author- 
ized by  law  to  the  amount  of  $2,360.31,  which  were  allowed 
and  paid  to  him  upon  the  order  of  the  board.  The  third 
paragraph  contains  the  same  allegations  as  the  first  and  sec- 
ond, but,  with  more  particularity,  charges  that  appellant 
collected,  during  the  two  years  he  was  treasurer,  $350,- 
773.42  on  account  of  current  and  delinquent  taxes ;  that  he 
unlawfully  charged  the  county  one  per  cent,  on  the  first 
$100,000  so  collected,  and  one-half  of  one  per  cent,  on  the 
excess  over  $100,000,  in  addition  to  his  salary  of  $1,800 
per  year ;  that  his  salary  was  regularly  demanded  by  him, 
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and  was  paid  to  him,  but  that  the  board  of  commissioners 
wrongfully  and  illegally  allowed  and  paid  to  him  the  sum 
of  $2,448.81  upon  said  illegal  and  unauthorized  claim,  the 
repayment  of  which  has  been  demanded,  etc. 

The  venue  of  the  cause  was  changed  to  Huntington 
county,  and  subsequently  to  Wabash  county.  Demurrers 
to  the  several  paragraphs  of  the  complaint  were  filed  and 
overruled.  The  appellant  filed  an  answer  in  four  para- 
graphs,— the  first  being  a  denial, — ^and  also  his  cross-com- 
plaint in  two  paragraphs.  Appellee  demurred  to  the  second, 
third,  and  fourth  paragraphs  of  the  answer,  and  to  the  first 
and  second  paragraphs  of  the  cross-complaint.  These  de- 
murrers were  sustained.  The  appellant  thereupon  with- 
drew his  answer  in  denial,  and,  refusing  to  plead  further, 
judgment  was  rendered  agaipst  him.  The  errors  assigned 
and  not  waived  by  failure  to  discuss  them  are  the  rulings 
upon  the  demurrers  to  the  answers  and  cross-complaint. 

While  the  answers  and  cross-complaint  are  of  great 
length,  the  legal  effect  of  each  of  them  may  be  stated  in  a 
few  words.  They  assert  that  the  appellant  was  entitled  to 
compensation  imder  the  act  of  1879 ;  that  by  the  decision 
of  the  Supreme  Court  of  Indiana  in  State,  ex  rel.,  v.  Boice, 
140  Ind.  506,  the  act  of  1891  was  declared  invalid;  and 
that,  while  this  decision  stood,  the  appellant  had  the  right 
to  claim  compensation  under  the  act  of  1879 ;  that  the  act 
of  1893,  amending  the  act  of  1891  and  supplying  its  de- 
fects, caused  the  act  of  1891  to  operate  prospectively  only, 
and  that,  imtil  the  act  of  1893  took  effect,  appellant  had  the 
right  to  charge  and  collect  fees  under  the  act  of  1879 ;  that 
as  a  consequence  of  the  decision  in  State,  ex  reh,  v.  Boice, 
holding  the  act  of  1891  invalid,  the  appellant  had  a  con- 
tractual ri^t  to  compensation  under  the  act  of  1879  which 
could  not  be  devested  by  a  subsequent  decision  of  this  court 
declaring  that  statute  constitutional ;  that  appellant  contrib- 
uted to  the  expenses  of  the  suit  in  State,  ex  reh,  v.  Boice,  su- 
pra, and  thereby  made  himself  a  party,  and  became  entitled 
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to  the  benefit  of  the  decision  sustaining  the  claim  of  the 
county  treasurer  to  fees  under  the  act  of  1879 ;  and  that 
the  appellant  having  been  enjoined  from  collecting  $1,600 
of  taxes  assessed  against  railroad  property  during  his  first 
term,  and  having  collected  such  taxes  during  his  second 
term,  he  was  entitled  to  fees  for  making  such  collection 
under  the  act  of  1879. 

Neither  the  answers  nor  the  cross-complaint  stated  facts 
suflSkjient  to  sustain  the  claim  of  the  appellant  to  fees  under 
the  act  of  1879.  The  act  of  1891  was  constitutional,  and 
it  repealed  the  fee  and  salary  law  of  1879.  Walsh  v.  State, 
ex  rel,  142  Ind.  357,  33  L.  R  A.  392 ;  Legler  v.  Paine,  147 
Ind.  181 ;  Harmon  v.  Board,  etc.,  153  Ind.  68 ;  Board,  etc., 
V.  Heaston,  144  Ind.  583,  55  Am.  St.  192 ;  Henderson  v. 
State,  ex  rel,  137  Ind.  552,  24  L.  R.  A.  469.  It  fixed  the 
compensation  of  the  treasurer  of  Whitley  county  at  $1,800 
per  year,  and  in  the  clearest  manner  prohibited  the  pay- 
ment of  any  greater  sum  to  that  oflScer  by  way  of  compen- 
sation for  his  official  services.  Acts  1891,  §113,  p.  439, 
§135,  p.  452.  The  county  officers  named  in  the  act  can  re- 
ceive no  compensation  other  than  that  provided  therein. 
Acts  1891,  §21,  p.  427. 

The  act  of  1893,  amending  the  act  of  1891,  had  the  same 
effect  as  if  incorporated  in  the  original  act,  and  the  said  act 
of  1891  fixed  the  salaries  and  compensation  of  the  officers 
named  in  it  from  the  time  it  went  into  force.  Sudbury  v. 
Board,  etc.,  157  Ind.  446. 

The  appellant  was  entitled  to  such  compensation  only  as 
the  statute  allowed  him.  Board,  etc.,  v.  Johnson,  127  Ind. 
238;  Wood  v.  Board,  etc.,  125  Ind.  270;  State,  ex  rel,  v. 
Roach,  123  Ind.  167;  Board,  etc.,  v.  Barnes,  123  Ind.  403. 

The  decision  in  State,  ex  rel.,  v.  Boice,  140  Ind.  506,  after- 
wards overruled  by  Walsh  v.  State,  ex  rel.,  142  Ind.  357,  did 
not  operate  to  give  county  officers  a  right  to  charge  and  col- 
lect fees  under  the  act  of  1879  during  the  time  it  remained 


NOVEMBER  TERM,  1901— Vol.  158,        536 

Gross  V.  Board,  eto. 

unreversed.  The  rule  that  contract  rights  acquired  under 
an  interpretation  of  the  law  made  by  the  Supreme  Court 
are  not  devested  by  a  subsequent  decision  to  the  contrary 
does  not  apply  to  the  claims  of  public  officers  to  fees  or  sal- 
aries established  by  law.  Such  officers  have  no  vested  inter- 
est in  the  offices,  and  their  right  to  such  fees  and  salaries  is 
not  founded  in  contract  Sudbury  v.  Board,  etc.,  157  Ind. 
446^455. 

At  a  very  early  period  in  this  State  it  was  held  that  offices 
were  not  grants  or  contracts,  the  obligations  of  which  could 
not  be  impaired,  but  rather  trusts  or  agencies,  which  were 
completely  within  the  power  of  the  legislature,  except  so 
far  as  the  Constitution  of  the  State  forbade  interference 
with  them.  Coffin  v.  State,  ex  rel.,  7  Ind.  157 ;  OiJbert  v. 
Board,  etc.,  8  Blackf.  81. 

The  doctrine  that  the  incumbent  has  a  vested  interest  in 
a  public  office,  its  fees  and  emoluments,  has  been  denied  by 
nearly  every  court  in  this  country.  See  the  very  full  note  in 
Hoke  V.  Henderson,  25  Am.  Dec.  677,  701,  and  cases  cited. 
See,  also,  19  Am.  &  Eng.  Ency.  of  Law,  526. 

The  rule  that  a  judicial  construction  of  a  statute  becomes 
a  part  of  the  statute,  and  that  rights  acquired  under  it  can- 
not be  impaired  by  any  subsequent  act  of  the  legislature,  or 
decision  of  the  courts  altering  the  construction  of  the  law, 
has  never  been  extended,  so  far  as  we  are  advised,  to  other 
than  contract  rights,  or  rights  arising  under  the  statute  so 
upheld  as  a  rule  of  property.  Ohio  Life  Ins,  Co.  v.  Debolt, 
16  How.  415,  14  L.  Ed.  997;  Taylor  v.  Ypsilanti,  105  U. 
S.  60,  26  L.  Ed.  1008 ;  Douglass  v.  County  of  Pike,  101  U. 
S.  677,  25  L.  Ed.  968 ;  Anderson  v.  Santa  Anna,  116  U.  S. 
356,  6  Sup.  Ct.  413,  29  L.  Ed.  633 ;  Stephenson  v.  Boody, 
139  Ind.  60 ;  Williams  v.  Citizens,  etc.,  Co.,  158  Ind.  496, 
497 ;  Thompson  v.  Henry,  153  Ind.  56,  58 ;  Byrum  v.  Hen^ 
derson,  151  Ind.  102,  107;  Center  School  Tp.  v.  State,  ex 
rel.,  150  Ind.  168- 
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As  the  claim  of  the  appellant  did  not  arise  out  of  contract, 
it  was  not  protected  by  the  erroneous  decision  in  State,  ex 
ret,  V.  Boice,  140  Ind.  506. 

The  appellant  did  not  change  his  situation  by  reason  of 
the  decision  in  State,  ex  reL,  v.  Boice,  supra.  He  accepted 
his  salary  under  the  act  of  1891,  and  yet  retains  it,  and  hav- 
ing taken  the  benefit  of  the  statute  he  cannot  be  permitted 
to  question  its  validity.  Farrior  v.  New  England,  etc.,  Co., 
92  Ala.  176,  181,  9  South.  532,  12  L.  R.  A.  856;  State  v. 
Baltimore,  etc.,  R.  Co.,  34  Md.  344 ;  In  re  Tuthill,  50  N.  Y. 
Supp.  410 ;  Harris  v.  Jex,  55  N.  Y.  421,  14  Am.  Rep.  285 ; 
Mayor  v.  Manhattan  B.  Co.,  143  K  Y.  1,  26,  27,  37  K  E. 
494;  Ohio  Ins.  Co.  v.  Debolt,  16  How.  415, 14  L.  Ed.  997; 
Oelpcke  v.  City  of  Dubuque,  1  Wall.  175,  17  L.  Ed.  520; 
HavemeyerY.  Iowa  County,  3  Wall.  294,  303, 18  L.  Ed.  88; 
Olcott  V.  Supervisors,  16  Wall.  678,  680,  21  L.  Ed.  382; 
,  Chandler  v.  State,  69  Tenn.  296 ;  Ferguson  v.  Landram,  64 
Ky.  548,  565;  Ferguson  v.  Landram,  68  Ky.  230,  96  Am. 
Dec.  350 ;  Dodd  v.  Thomas,  69  Mo.  364,  369 ;  Vose  v.  Cock- 
croft,  44  N.  Y.  415;  Great  Falls  Mfg.  Co.  y.  Attorney- 
General,  124  TJ.  S.  581,  598,  8  Sup.  Ct.  631,  31  L.  Ed. 
527 ;  Hansford  v.  Barbour,  10  Ky.  515 ;  Bamett  v.  Bar- 
bour, 11  Ky.  397;  ChittyY.  Glenn,  19  Ky.  ^26;McKinney 
Y.  Carroll,  21  Ky.  96;  Neilson  v.  Churchill,  35  Ky.  333; 
State  V.  Board,  28  La.  Ann.  121 ;  Lee  v.  Tillotson,  24  Wend. 
337,  35  Am.  Dec.  624.;  People  v.  Murray,  5  Hill,  468,  472. 

It  is  also  to  be  observed  that  the  decision  in  the  case  of 
State,  ex  rel.,  v.  Boice,  supra,  was  not  announced  until 
November  27,  1894,  and  only  four  days  before  the  expira- 
tion of  the  second  term  of  the  appellant,  so  that,  according 
to  his  own  statement  of  his  case,  appellant  served  as  treas- 
urer only  four  days  after  that  decision  was  made. 

The  allowance  of  the  claim  of  the  appellant  by  the  board 
of  commissioners  was  not  a  judicial  determination  of  its  va- 
lidity, and  was  not  binding  upon  the  county.  In  making  tie 
allowance  the  board  violated  the  plain  letter  of  the  statute, 
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and  their  order  constitutes  no  defense  to  the  demand  of  the 
county.  As  was  said  by  the  court  in  Board,  etc.,  v.  Heaston, 
144  Ind.  583,  595,  55  Am.  St.  192:  "If  the  appellee  has 
received  and  has  the  money  of  the  county,  under  such  cir- 
cumstances that  in  equity  and  good  conscience  he  ought  not 
to  retain  the  same,  and  which,  ex  aequo  et  bono,  belongs 
to  the  county,  an  action  for  its  recovery  will  lie  in  favor  of 
the  latter.  McFadden  v.  Wilson,  96  Ind.  253,  297,  and 
authorities  there  cited ;  Lemans  v.  Wiley,  92  Ind.  436."  It 
is  entirely  clear  that  the  appellant  had  no  right  in  good  con- 
science or  equity  to  retain  the  sum  wrongfully  claimed  by 
him  and  illegally  allowed  by  the  board.  He  had  been  paid 
the  full  amount  of  his  salary  under  the  act  of  1891,  and  the 
sum  paid  to  him  upon  the  order  of  the  board  was  a  mere 
gratuity  which  the  board  was  prohibited  from  bestowing, 
and  which  the  appellant  had  no  right  to  receive.  The 
county  therefore  was  not  bound  by  the  payment.  Acts 
1891,  §135,  p.  452.  United  States  v.  Kirkpatrick,  9  Wheat. 
720,  6  L.  Ed.  199 ;  United  States  v.  Bank,  15  Pet.  377,  10 
L.  Ed.  774;  McElrath  v.  United  States,  102  U.  S.  426,  26 
L.  Ed.  189. 

The  proposition  that  the  question  of  the  right  of  the  ap- 
pellant to  compensation  under  the  act  of  1879  was  res  judi- 
cata because  the  appellant  contributed,  with  other  treasur- 
ers to  the  expenses  of  the  litigation  in  State,  ex  rel,  v.  Boice, 
supra,  is  utterly  unsupported  by  reason  or  authority.  Peck 
V.  State,  137  N.  T.  372,  33  K  E.  317,  33  Am.  St  738. 

And  in  regard  to  the  claim  that  the  appellant  was  entitled 
to  charge  fees  under  the  act  of  1879  for  collecting  the  rail- 
road taxes  during  his  second  term,  which  he  was  prevented 
by  injunction  from  collecting  during  his  first  term,  it  is 
enough  to  say  that  the  act  of  1879  no  more  applied  to  his 
first  term  than  to  his  second.  Had  it  done  so,  yet  if  it  did 
not  regulate  his  compensation  during  his  second  term,  he 
would  have  been  entitled  to  no  fees  under  the  act  of  1879  for 
official  services  performed  during  his  second  term,  although 
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prevented  by  injunction  from  making  the  collection  during 
his  first  term. 

The  court  did  not  err  in  sustaining  the  demurrers  to  Ihe 
answers  and  cross-complaint 

Judgment  affirmed. 


Magic  Packing  Company  et  al.  t;.  The  Stone- 
||g  ^1  Obdean  Wells  Company. 

%  m  [No.  19,887.    Filed  May  22,  1902.  ] 

SAiiES. — Qptioru.— An  optional  agreement  to  sell  iiroperty,  without 
obligation  to  purchase  or  accept,  maj  be  enforced,  if  made  npon 
a  proper  consideration,    pp,  6S9,  540. 

OoiTTRACTS. — Comideration, — Negotiahility. — Pleading. — ^In  this  State 
contracts  negotiable  under  the  law  merchant,  or  assignable  under 
the  provisions  of  the  statute,  import  a  consideration,  and  in  an 
action  thereon  consideration  need  not  be  averred,    p.  640. 

CoBPOBATioNS. — Insolvency. — Trani(fer  of  Property  to  New  Corporation. 
—Equity.-— Where  a  corporation  that  is  insolvent  transfers  all  of 
its  prox>ertj,  withont  consideration,  with  fraudulent  intent  to 
cheat,  hinder,  and  delay  its  creditors,  to  a  new  corporation  incor- 
porated by  substantially  the  stockholders  of  the  old  corporatian 
for  the  purpose  of  receiving  the  transfer,  such  new  corporation  is 
liable  for  the  debts  of  the  old  corporation,  at  least  to  the  extent 
of  the  property  so  acquired,  and  equity  will  regard  such  a  trans- 
actibn  as  a  mere  continuation  of  the  former  corporation  under  a 
different  name.    pp.  S40,  64I. 

CoNTBAOTS. — EnforcemenC. — Condition  Precedent. — Pleading. — In  an  ac- 
tion on  a  contract  for  a  breach  thereof,  it  must  be  alleged,  as  to 
conditions  precedent,  that  the  party  seeking  to  enforce  the  same 
has  complied  with  all  such  conditions  of  said  contract  on  his  part, 
or  state  facts  showing  a  proper  excuse  for  not  doing  so,  and,  as  to 
concurrent  conditions,  must  allege  facts  showing  that  tie  was 
ready  and  willing  to  i>erform  the  same  on  his  part.    pp.  S4J,  54^. 

Internal  Revenue.  ^Z^powfeJow.— No  error  was  committed  in  over- 
raling  a  motion  to  suppress  deix)sitions  for  the  reason  that  no 
revenue  stamp  was  placed  on  the  certificates  of  the  notary  public 
before  whom  the  depositions  were  taken,  as  required  by  the  in- 
ternal revenue  law.    p.  54£. 

From  Delaware  Circuit  Court ;  J.  Q.  Leffler,  Judge. 
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Action  by  the  Stone-Ordean  "Wells  Company  against 
the  Magic  Packing  Company  and  Magic  City  Canning 
Company  for  damages  for  the  breach  of  a  contract.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Transferred 
from  the  Appellate  Court,  under  §1337u  Burns  1901. 
Reversed. 

J.  Bingham  and  J.  Longj  for  appellants. 

Monks,  J. — ^Appellee  sued  appellants  to  recover  damages 
for  breach  of  a  written  contract,  and  recovered  judgment 
The  assignment  of  errors  calls  in  question  the  action  of  the 
court  in  overruling  the  separate  demurrer  of  each  appellant 
to  each  paragraph  of  the  complaint,  and  the  action  of  the 
court  in  overruling  the  separate  motion  of  each  appellant 
for  a  new  trial. 

By  the  terms  of  the  written  contract  sued  upon,  dated  Sep- 
tember 9,  1898,  the  Magic  City  Canning  Company  sold  to 
appellee  "250  cases  (1  doz.  cans  to  the  case)  gallon  apples, 
at  $2  per  dozen,  less  fifteen  cents  per  cwt.  freight  allowance. 
Cans  to  be  well  filled  with  new  Michigan  winter  apples. 
Shipment  to  be  made  as  soon  as  possible  after  packing,  sub- 
ject to  approval  of  sample  when  packed.  To  be  packed  at 
Grand  Rapids,  Mich.  Swells  guaranteed  until  July  1, 
1899.  *  *  *  Terms:  Sixty  days  acceptance,  or  cash, 
less  1^  per  cent,  in  ten  days." 

It  is  insisted  by  appellants  that  the  contract  sued  upon 
was  "a  mere  option ;  that  appellee  was  not  bound  to  accept 
and  pay  for  the  apples,  but  only  had  the  privilege  of  doing 
so,  which  privilege  it  would  exercise,  and  approve  said 
apples  if  it  desired  them,  but  if  the  price  went  down,  and  it 
did  not  desire  the  apples  for  that  reason,  it  was  at  liberty 
to  reject  the  sample  submitted,  on  any  groxmd  and  for  any 
reason  it  saw  fit,  without  assigning  any  cause;  that  such  a 
contract  was  without  consideration." 

An  optional  agreement  to  sell  property,  without  any  obli- 
gation to  purchase  or  accept,  may  be  enforced,  if  made  upon 
a  proper  consideration.     1  Mechem  on  Sales,  §§263,  264; 
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Eemnan  v.  Babcock,  103  Ind.  461,  464;  Souffrain  v. 
McDonald,  27  Ind.  269;  Cherry  v.  Smith,  3  Humph. 
(Tenn.)  19,  39  Am.  Dec.  150,  and  note  pw  152 ;  Dambmann 
V.  Rittler,  70  Md.  380, 17  Atl.  389, 14  Am.  St.  364;  Water- 
man on  Spec.  Perf.,  §200;  Pomeroy  on  Cont,  §169 ;  Clark 
on  Cont.,  49-52,  666.  See,  also,  Singerly  v.  Thayer,  108  Pa. 
St.  291,  2  Atl.  230,  56  Am.  Rep.  207 ;  Gibson  v.  Cranage, 
39  Mich.  49,  33  Am.  Rep.  351 ;  Zaleshi  v.  Clark,  44  Conn. 
218,  26  Am.  Rep.  446 ;  Brovm  v.  Foster,  113  Mass.  136, 18 
Am.  Rep.  463 ;  McCarren  v.  McNulty,  7  Gray  (Mass.)  139 ; 
McClure  v.  Briggs,  58  Vt.  82,  2  Atl.  583,  56  Am.  Rep. 
557 ;  1  Mechem  on  Sales,  §§657,  668 ;  Benjamin  on  Sales 
(7th  ed.),  pp.  607,  608,  note  12;  Leake  on  Contracts  (3rd 
ed.),  pp.  554,  555. 

In  this  State  contracts  negotiable  under  the  law  mer- 
chant, or  assignable  under  the  provisions  of  the  statute,  im- 
port a  consideration,  and  in  an  action  thereon  no  considera- 
tion need  be  averred.  Durland  v.  Pitcaim,  51  Ind.  426,* 
438  and  cases  cited ;  Louisville,  etc.,  R.  Co.  v.  Caldwell,  98 
Ind.  245,  252.  The  contract  sued  upon  was  assignable  un- 
der the  provisions  of  §7515  Bums  1901,  §5501  R.  S.  1881, 
and  Homer  1901,  in  force  since  July  1,  1861,  and,  even  if 
no  consideration  is  shown  on  the  face  thereof, — a  question 
we  need  not  and  do  not  decide,^ — it  was  not  necessary  to 
allege  in  the  complaint  a  consideration  therefor. 

Counsel  for  the  Magic  Packing  Company,  one  of  the  ap- 
pellants, insist  that,  as  said  appellant  was  not  a  party  to  the 
contract  sued  upon,  the  court  erred  in  overruling  its  demur- 
rer to  each  paragraph  of  complaint.  It  appears  from  the 
second  paragraph  of  complaint  that  the  Magic  City  Can- 
ning Company,  with  the  fraudulent  intent  and  purpose  to 
cheat,  hinder,  and  delay  its  creditors,  including  appellee, 
transferred  and  conveyed,  without  any  consideration  what- 
ever, to  the  said  Magic  Packing  Company,  all  of  its  prop- 
erty, real  and  personal,  described  in  said  paragraph,  includ- 
ing its  orders  and  contracts  for  the  sale  of  goods,  and  that 
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• 

said  Magic  Packing  Company  participated  in  said  fraudu- 
lent intent  and  purpose ;  that  said  Magic  City  Canning  Com- 
pany had,  at  the  time  of  making  said  transfer  and  convey- 
ance, and  at  the  time  of  bringing  this  suit,  no  other  property 
subject  to  execution  with  which  to  pay  its  debts,  except  that 
transferred  and  conveyed  as  aforesaid,  but  was  when  the 
same  were  made,  and  at  all  times  since  has  been,  and  now  is, 
insolvent  and  unable  to  pay  its  debts ;  that  said  Magic  Pack- 
ing Company  was  incorporated  on  January  28,  1899,  after 
the  execution  of  the  contract  sued  upon,  by  the  members  and 
stockholders  of  the  Magic  City  Canning  Company  and 
others;  that  the  incorporators  of  the  Magic  Packing  Com- 
pany were  substantially  the  stockholders  of  the  Magic  City 
Canning  Company.  We  think  said  allegations  were  suffi- 
cient as  against  said  Magic  Packing  Company,  although  it 
was  not  a  party  to  said  contract.  Shew  v.  Hews,  126  Ind. 
474,  475 ;  Crow  v.  Carver,  133  Ind.  260 ;  Slagle  v.  Hoover, 
137  Ind.  314,  316;  Vansichle  v.  Shenh,  150  Ind.  413,  414. 

Moreover,  it  has  been  held  that,  if  a  corporation  which  is 
insolvent  and  unable  to  pay  its  debts  transfers  all  of  its 
property,  without  any  consideration  whatever,  with  the 
fraudulent  intent  to  cheat,  hinder,  and  delay  its  creditors, 
^o  a  new  corporation  incorporated  by  substantially  the  stock- 
holders of  the  old  corporation  for  the  purpose  of  receiving 
the  transfer,  such  new  corporation  is  liable  for  the  debts'  of 
the  old  corporation,  at  least  to  the  extent  of  the  property  so 
acquired;  that  equity  will  regard  such  a  transaction  as  a 
mere  continuation  of  the  former  corporation  under  a  differ- 
ent name.  Blanc  v.  Paymaster,  etc.,  Co.,  95  Cal.  524, 
532,  535,  30  Pac.  765,  29  Am.  St.  1^9  \  Montgomery  Webb 
Co.  V.  Dienelt,  133  Pa.  St.  585,  595-598,  19  Atl.  428,  19 
Am.  St.  663 ;  Taylor  on  Corporations  (4th  ed.),  §§657,  667. 

In  this  State,  in  an  action  on  a  contract  for  a  breach 
thereof,  it  must  be  alleged,  as  to  conditions  prece- 
dent, that  the  party  seeking  to  enforce  the  same 
has    complied    with    all    such    conditions    of    said    con- 
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tract  on  his  part  (§373  Bums  1901,  §370  R.  S. 
1881,  and  Homer  1901),  or  state  facts  showing  a  proper 
excuse  for  not  doing  so,  and,  as  to  concurrent  condi- 
tions, must  allege  facts  showing  that  he  was  ready  and  will- 
ing to  perform  the  same  on  his  part.  4  Enc.  of  PL  &  Pr., 
932 ;  Clark  on  Contracts,  664,  665,  668 ;  Chun  v.  Howard, 
3  Blackf.  163,  165,  and  cases  cited;  Vanhirk  v.  Talbot,  4 
Blackf .  367 ;  Bailey  v.  Ricketts,  4  Ind.  488 ;  Adams  v.  Dale, 
29  Ind.  273 ;  Skehan  v.  Rummel,  124  Ind.  347,  348.  See, 
also,  Armstrong  v.  Bockwood,  53  Ind.  506,  508 ;  Mellon  v. 
Coffelt,  59  Ind.  310,  314;  People's,  etc.,  Assn.  v.  Reynolds, 
17  Ind.  App.  453,  456.  For  the  failure  to  comply  with  this 
rule  of  pleading,  each  paragraph  of  complaint  was  bad. 

The  court  overruled  appellants'  motion  to  suppress  two 
depositions  taken  in  another  state,  for  the  reason  that  no 
revenue  stamp  was  placed  on  the  certificates  of  the  notary 
public  before  whom  the  depositions  were  taken,  as  required 
by  §14,  Internal  Revenue  Law  of  June  13,  1898.  This  rul- 
ing of  the  court  was  correct.  Smith  v.  Hunter,  33  Ind. 
106 ;  Wallace  v.  Cravens,  34  Ind.  534 ;  Prather  v.  Zulauf, 
38  Ind.  155,  159 ;  Moore  v.  Quirk,  106  Mass.  49,  7  Am. 
Rep.  499 ;  Green  v.  Holway,  101  Mass.  243,  3  Am.  Rep. 
339 ;  Burson  v.  Huntington,  21  Mich.  415,  4  Am.  Rep.  497 ;  ' 
Sammons  v.  Halloway,^  21  Mich.  162,  4  Am.  Rep.  465; 
Dujfy  V.  Hobson,  40  Cal.  340,  6  Am.  Rep.  617;  Moore  v. 
Moore,  47  N.  Y.  467,  7  Am.  Rep.  466. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellants' demurrers  to  each  paragraph  of  the  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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The  State,  ex  eel.  Lewis  et  al.,  v.  Smith, 
Auditor  of  Marion  County. 

Behesring  denied  May  28, 


[No.  19,752. 


FUed  Febroaiy  28,  19Q2. 
19Q2.] 


Taxation.— jR^oZ  EgUUe.^-Mortgage  Deduction. — ComtUuiional  Law. — 
The  act  of  1889  (Acts  1899,  p.  422,  §8417a  et  seq.  Bums  1901),  an- 
tharizing  the  deduotion,  for  the  purpose  of  taxation,  of  mortgage 
indebtedness,  not  exceeding  |700,  from  the  assessed  valuation  of 
real  estate,  such  deduction  not  to  be  greater  than  one-half  of  the 
assessed  yalnation  thereof,  is  not  yiolative  of  the  provisions  of  the 
State  Gonstitntion  requiring  equality  and  nniformity  in  taxation 
(§1,  article  10,  and  §22,  article  4,  State  Constitution),  nor  of  the 
fourteenth  amendment  to  the  United  States  Constitution  relative 
to  the  right  to  the  equal  protection  of  the  laws. 

From  Marion  Circuit  Court ;  H.  C  AUen^  Judge. 

Mandamus  by  State  on  the  relation  of  Martha  Lewis 
and  others  against  Harry  B.  Smith,  auditor  of  Marion 
county,  to  compel  such  auditor  to  allow  %  deduction  from 
the  assessed  valuation  of  relators'  real  estate  on  account 
of  a  mortgage  indebtedness  thereon.  From  a  judgment 
in  favor  of  respondent  on  demurrer  to  alternative  writ, 
relators  appeal.    Reversed. 

W.'L.  Taylor y  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley  and  W.  B.  Schwartz^  for  appellants. 
B.  0.  Hawkins  and  H.  E.  Smithy  for  appellee. 

GiiXETT,  J. — This  is  an  action  of  mandamus  instituted 
by  the  appellant's  relators  against  the  appellee.  The  ap- 
pellee filed  a  demurrer  to  the  application  and  alternative 
writ,  which  was  sustained  by  the  court  below.  To  this  rul- 
ing the  relators  excepted,  and  refused  to  plead  further,  and 
from  the  final  judgment  against  them,  that  was  subsequently 
rendered,  they  prosecute  this  appeal. 

Counsel  discuss  but  one  question  in  this  case,  namely,  the 
constitutionality  of  an  act  of  the  General  Assembly  of  this 
State  ehtitled^  ^^An  act  concerning  the  taxation  of  real  estate 
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encumbered  by  mortgage,  and  declaring  an  emergency." 
Acts  1899,  p.  422,  §8417a  et  seq.  Bums  1901,  §6272a  et 
seq.  Homer  1901.  The  first  three  sections  of  the  act  are  as 
follows: 

Section  1.  "Be  it  enacted  by  the  Gteneral  Assembly  of 
the  State  of  Indiana,  That  any  person  being  the  owner  of 
real  estate  liable  for  taxation  within  the  State  of  Indiana, 
and  being  indebted  in  any  sum,  secured  by  mortgage  upon 
real  estate,  may  have  the  amount  of  such  mortgage  indebted- 
ness, not  exceeding  $700,  existing  and  unpaid  upon  the  first 
day  of  April  in  any  year,  deducted  from  the  assessed  valu- 
ation of  mortgage  premises  for  that  year,  and  the  amount  of 
such  valuation  remaining  after  such  deduction  shall  have 
been  made  shall  form  the  basis  for  assessment  and  taxation 
for  said  real  estate  for  said  year.  Provided,  Hat  no  deduc- 
tion shall  be  allowed  greater  than  one-half  of  such  assessed 
valuation  of  said  real  estate.  Section  2.  Any  person  de- 
siring to  avail  himself,  or  herself,  of  the  provisions  of  this 
act  shall,  between  the  first  day  of  March  and  the  first  day 
of  May  of  each  year,  file  with  the  auditor  of  the  county 
wherein  said  real  estate  is  situated  a  sworn  statement  of  the 
amount  of  such  mortgage  indebtedness  existing  and  unpaid 
on  the  first  day  of  March  of  that  year,  giving  the  name  and 
residence  of  the  mortgagee,  and  shall  also  give  the  name  and 
residence  of  the  assignee  or  bona  fide  owner  or  holder  of 
said  mortgage,  if  known,  and  if  not  known,  said  person  shall 
state  that  fact,  and  shall  also  state  the  record  and  page 
where  said  mortage  is  recorded,  and  a  brief  description  of 
the  real  estate  upon  which  such  incumbrance  exists.  Sec- 
tion 3.  The  county  auditor  with  whom  such  statement  is 
filed,  in  case  the  money,  notes  or  credits  evidenced  by  such 
mortgage  indebtedness  be  liable  for  taxation  in  any  county 
in  the  State  of  Indiana,  other  than  the  one  wherein  sudi 
real  estate  is  situate,  shall  immediately  certify  and  transmit 
a  copy  of  such  sworn  statement  to  the  auditor  of  the  county 
wherein  the  mortgagee,  assignee  or  bona  fide  holder  or 
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owner  of  said  mortgage  resides,  or  wherein  the  money,  notes 
or  credits  evidenced  by  such  mortgage  is  otherwise  tax- 
able/' The  fourth  section  of  the  act  prescribes  a  penalty 
for  wilfully  making  a  false  statement  imder  section  two 
thereof.  The  fifth  and  last  section  declares  the  existence  of 
an  emergency  for  the  immediate  taking  effect  of  the  act 

Counsel  for  appellee  claim  that  the  act  in  question  is  un- 
constitutional and  they  especially  insist  that  it  contravenes 
§1  of  article  10  of  our  State  Constitution.  That  section  is 
as  follows :  "The  Gteneral  Assembly  shall  provide,  by  law,  for 
a  uniform  and  equal  rate  of  assessment  and  taxation ;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valu- 
ation for  taxation  of  all  property,  both  real  and  personal, 
excepting  such  only,  for  municipal,  educational,  literary, 
scientific,  religious,  or  charitable  purposes,  as  may  be  es- 
pecially exempted  by  law." 

We  approach  the  consideration  of  this  case  with  a  deep 
sense  of  its  importance,  not  only  because  constitutional 
questions  are  involved,  but  because  we  realize  that  this  act, 
if  upheld,  will  be  a  large  factor  in  our  revenue  system.  The 
people,  in  their  grant  of  power  to  the  agencies  of  govern- 
ment, ordained  that  "the  powers  of  government  are  divided 
into  three  separate  departments:  the  legislative,  the  execu- 
tive, including  the  administrative,  and  the  judicial."  Con- 
stitution §1,  art.  3.  These  departments  are  coordinate.  The 
Constitution  requires  that  any  person  elected  or  appointed 
to  any  office  thereunder  shall,  before  entering  on  the  duties 
thereof,  take  an  oath  or  affirmation  to  support  such  Con- 
stitution. §4  art.  15.  The  judiciary  do  not  lay  claim  to  a 
conscience  that  is  quickened  beyond  that  of  any  other  offi- 
cial. The  courts  do  not  sit  for  the  purpose  of  revising  or 
obstructing  l^slative  action,  but  to  enforce  the  legislative 
will.  Where,  however,  an  enactment  of  the  General  Assem- 
bly falls  without  the  domain  of  legislative  power,  or  im- 
pinges on  the  limitations  with  which  the  people,  in  t^eir 
Vol.  168—85 
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sorereign  capacity,  hare  hedged  the  grant  of  legislative 
power  about,  a  court  that  sits  to  apply  the  law  as  betweoi 
litigants  refuses  to  enforce  it,  because  the  judge^  acting  on 
the  responsibility  of  his  oath,  must  enforce  the  will  of  the 
people  as  declared  in  their  primal  social  compact,  rather 
than  the  will  of  their  agent  in  another  department  of  the 
government  The  task  of  declaring  a  l^slative  enactment 
uneonstitutional  is  at  once  both  solemn  and  delicate,  and, 
while  the  courts  will  not  decline  this  responsibility,  yet  they 
approach  such  a  duty  in  a  spirit  of  profound  caution  and 
circumspection,  and  with  a  disposition  to  enforce  the  l^is- 
lative  will  by  resolving  all  ultimate  reasonable  doubts  in  its 
favor.  It  is  with  this  disposition  of  mind  that  we  approadi 
this  question. 

The  power  of  taxation  is  an  incident  of  sovereignty,  and 
is  possessed  by  the  government  without  being  expressly  con- 
ferred by  the  people.  State  Bowrd,  etc.,  v.  Holliday,  150 
Ind.  216.  The  power  belongs  to  that  class  of  powers  known 
as  political  powers,  and  while,  in  the  genesis  of  popular 
government,  it  was  occasionally  exercised  by  the  executive 
branch  of  the  government,  yet  it  is  now  well  settled  that 
the  power  of  taxation  is  purely  a  legislative  function.  Stale 
Board,  etc.,  v.  Holliday,  supra;  Union  Tel  Co.  v.  Mayer, 
28  Ohio  St.  621.  "The  extent  to  which  it  [the  taxing 
power]  shall  be  exercised,  the  subjects  upon  which  it  shall 
be  exercised,  and  the  mode  in  which  it  shall  be  exercised, 
are  all  equally  within  the  discretion  of  the  l^slatures  to 
which  the  states  commit  the  exercise  of  the  power.  The 
discretion  is  restrained  only  by  the  will  of  the  people,  ex- 
pressed in  the  state  constitutions  or  through  elections,  and 
by  the  condition  that  it  must  not  be  so  used  as  to  burden  or 
embarrass  the  operations  of  the  National  Government" 
Lane  County  v.  State  of  Oregon,  7  Wall.  71,  77,  19  L.  Ed. 
101.  And  see,  also,  Sharpless  v.  Mayor  of  Philadelphia, 
21  Pa.  St  147,  160,  69  Am.  Dec.  769.  This  doctrine  is 
even  more  forcibly  stated  by  Judge  Cooley  in  his  work  on 
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Taxation  (p.  5).  He  there  says:  ^Tverything  to  which 
the  l^islative  power  e2rtend8  may  be  the  subject  of  taxation, 
whether  it  be  person  or  property,  or  possession,  franchise  or 
privilege,  or  occupation  or  right.  Nothing  but  express  con- 
stitutional limitation  upon  l^slative  authority  can  exclude 
anything  to  which  the  authority  extends  from  the  grasp  of 
the  taxing  power,  if  the  legidature  in  its  discretion  shall  at 
any  time  select  it  for  revenue  purposes.  And  not  only  is  the 
power  unlimited  in  its  reach  as  to  subjects,  but  in  its  very 
nature  it  acknowledges  no  limits,  and  may  be  carried  to  any 
extent  which  the  government  may  find  expedient  It  may 
therefore  be  employed  again  and  again  upon  the  same  sub- 
jects, even  to  the  extent  of  exhaustion  and  destruction,  and 
may  thus  become  in  its  exercise  a  power  to  destroy.  If  the 
power  be  threatened  with  abuse,  security  must  be  found  in 
the  responsibility  of  the  l^slature  which  imposes  the  tax 
to  the  constituency  who  are  to  pay  it.  The  judiciary  can 
afford  no  redress  against  oppressive  taxation,  so  long  as  the 
legislature,  in  imposing  it,  shall  keep  within  the  limits  of 
legislative  authority  and  violate  no  express  provision  of  the 
constitution.  Hie  necessity  for  imposing  it  addresses  itself 
to  the  legislative  discretion,  and  it  is  or  may  be  an  urgent 
necessity  which  will  admit  of  no  property  or  other  conflict- 
ing right  in  the  citizen  while  it  remains  unsatisfied." 

Our  State  Constitution  does,  however,  contain  some  lim- 
itations on  the  legislative  authority  to  tax.  These  limita- 
tions are  found  in  the  section  of  the  Constitution  hereinbe- 
fore quoted,  and  in  another  section  thereof,  to  which  atten- 
tion will  hereafter  be  directed.  Does  the  act  in  question 
violate  the  constitutional  requirement  of  equality  t 

It  is  the  theory  of  every  republican  government  that 
taxes  should  be  levied  equally,  but  this  is  impossible,  even 
in  the  simplest  state  of  society ;  and  the  difficulty  becomes 
more  and  more  pronounced  as  our  civilization  becomes  more 
copiplex,  because  the  circumstances  and  pursuits  of  the  peo- 
ple become  more  diversified.    '^A  just  and  perfect  system 
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of  taxation,"  says  Chancellor  Kent^  "is  yet  a  desidercUttm 
in  civil  government."  (2  Com.,  332).  "Perfectly  equal 
taxation/'  it  has  again  been  said,  "will  remain  an  unattain- 
able good  as  long  as  laws  and  government  and  men  are  im- 
perfect" Sharswood,  J.,  in  Orim  v.  School  District,  57 
Pa.  St.  433,  437,  98  Am.  Dec.  237. 

As  a  general  rule,  taxes  due  on  property  are  not  debts  of 
the  owner  thereof.    Thompson  v.  McCorkle,  136  Ind.  484, 
43  Am.  St.  334.    But  it  is  nevertheless  competent  for  the 
legislature  so  to  provide.    Snipe  v.  Shriner,  44  N.  J.  L. 
206.    If  it  can  be  fairly  said  that  the  equality  limitation 
in  the  Constitution  was  designed  to  prevent  inequalities  in 
the  assessment  of  different  tracts  of  real  estate,  considered 
as  a  matter  wholly  apart  from  the  interests  of  their  owners 
therein,  then  there  would  be  room  for  serious  doubt  as  to 
the  justification  of  legislation  that  discriminates  within 
the  class,  and  which  permits  a  deduction  of  $700  in  the 
assessment  on  one  tract  of  mortgaged  real  estate,  while  that 
right  is  wholly  denied  as  to  an  adjoining  unincumbered 
tract  of  real  estate.     We  do  not  think,  however,  that  the 
people  of  Indiana,  in  adopting  the  Constitution  of  die  State, 
had  any  such  view.    Taxes  must  be  paid  by  persons,  unless 
property  is  sacrificed  therefor;  and,  moreover,  the  whole 
idea  of  values  is  one  of  the  artificialities  of  life.    It  there- 
fore follows  that,  when  the  people  put  the  equality  limita- 
tion upon  the  power  to  tax,  they  intended  thereby  to  protect 
the  owners  of  property.    We  must  therefore  regard  the  lim- 
itation that  taxation  must  be  equal  as  being  satisfied  when 
there  is  no  discrimination  as  between  taxpayers.    Clearness 
is  necessary  here,  however;  and  we  therefore  suggest,  by 
way  of  emphasis,  that  our  present  statements  relate  only  to 
the  requirement  of  equality  in  taxation.    Still  dealing  with 
this  particular  portion  of  the  limitation,  we  next  call  attri- 
tion to  the  fact  that  the  selection  of  some  objects  for  taxa- 
tion, and  the  omission  of  others,  or  even  the  selection  of  but 
a  few  objects  for  taxation,  does  not  necessarily  disturb  the 
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rule  of  equality,  provided  that  the  result  of  the  impoeition 
of  the  burden  is  so  to  diffuse  itself  ultimately  among  those 
who  ought  to  bear  their  share  of  it  as  not  unreasonably  to 
lay  it  on  particular  classes  of  taxpayers,  to  the  ease  of  the 
rest.  "Let  it  reach  all  of  a  class/*  says  Judge  Cooley, 
"either  of  persons  or  things,  it  matters  not  whether  those 
included  in  it  be  one  or  many,  or  whether  they  reside  in 
any  particular  locality  or  are  scattered  all  over  the  state. 
But  when,  for  any  reason,  it  becomes  discriminative  be- 
tween individuals  of  the  class  taxed,  and  selects  some  for  an 
exceptional  burden,  the  tax  is  deprived  of  the  necessary  ele- 
ment of  legal  equality,  and  becomes  inadmissible.''  Cooley 
on  Taxation,  169. 

We  may  freely  grant  that,  with  this  act  in  force,  it  will 
produce  inequalities  as  between  taxpayers  in  any  given 
year,  but  we  confidently  affirm  that  it  is  beyond  the  ken  of 
the  most  astute  to  say  who  will  receive  the  most  benefit  from 
the  act  in  the  future.  If  one  man  gains  an  advantage  over 
his  neighbor  this  year  by  means  of  this  statute,  it  cannot  be 
said  that  the  latter's  property  affairs  may  not  hereafter  be 
in  such  condition  that  he  will  not  receive  more  of  benefit 
from  the  statute  than  the  former.  As  the  act  is  presumed 
to  represent  a  constitutional  exercise  of  the  legislative 
power,  it  devolves  upon  those  who  would  assail  it  as  unequal 
or  class  l^slation  to  point  out  what  class  of  persons  will 
hereafter  be  prejudiced  thereby.  Laws  are  rules  of  action 
projected  through  and  beyond  the  multifarious  interests  and 
affairs  of  mankind ;  and  it  is  too  much  to  affirm  that  they 
must  at  all  times  operate  fairly,  as  applied  to  any  individ- 
ual, and  particularly,  as  we  have  shown,  is  it  too  much  to 
affirm  that  a  tax  law  must  always  so  operate. 

If  the  power  of  taxation  is  a  legislative  function,  and  if 
it  be  true  that  in  any  system  of  taxation,  however  wisely 
framed,  disproportionate  shares  of  the  public  burden  will 
occasionally  be  thrown  on  some  persons,  it  must  needs  fol- 
low that  the  courts  must  admit  that  there  exists  in  the  Gen- 
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eral  Assembly  a  large  measure  of  discretion  in  the  enact- 
ment of  a  scheme  of  taxation.  To  borrow  something  from 
the  language  and  thought  of  another  court :  It  is  the  pecul- 
iar duty  of  a  court  to  keep  the  first  lines  of  the  constitution 
clear,  and  not  to  stretch  its  power  to  correct  legislative 
abuses.  We  do  not  mean  to  hold  that  statutory  provisions 
relative  to  the  levying  of  taxes  might  not  so  far  on  their 
face  manifest,  by  invidious  discriminations  between  persons 
or  property,  their  unequal  and  unjust  character,  as  to  call 
on  the  courts  to  refuse  to  enforce  them ;  but  as  observed  by 
Gibson,  C.  J.,  in  Kirby  v.  Shaw,  19  Pa.  St  258,  261,  'TLt 
is  illogical  to  argue  from  an  extreme  case ;  or  from  the  abuse 
of  power  to  a  negation  of  it.  "livery  authority,  however  in- 
dispensable, may  be  abused ;  and  if  it  might  not^  it  would  be 
powerless  for  good." 

As  to  the  requirement  of  uniformity,  we  have  to  say  that 
the  act  in  question  purports  to  be  a  law  that  is  uniform 
throughout  the  State,  and,  as  it  permits  all  persons  to  take 
advantage  of  it  when  their  circumstances  bring  them  within 
its  operation,  we  are  of  the  opinion  that  it  does  not  violate 
that  requirement  of  the  Constitution.  Cleveland,  etc.,  B. 
Co.  V.  Backus,  133  Ind.  513,  18  L.  R  A.  729;  Pittsburgh, 
etc.,  B.  Co.  V.  Backus,  133  Ind.  626 ;  Oilson  v.  Board,  etc, 
128  Ind.  65, 11  L.  R.  A.  835. 

It  is  our  judgment  that  every  limitation  upon  the  power 
to  tax  that  is  found  within  the  limits  of  §1  of  art.  10  of  our 
Constitution  was  intended,  at  least  primarily,  to  protect  the 
taxpayer ;  but  it  must  be  admitted  that  the  latter  part  of 
the  section,  requiring  the  Oeneral  Assembly  to  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxation 
of  all  property  that  the  Constitution  does  not  authorize  to  be 
exempted,  looks  to  still  further  protecting  the  taxpayer  in 
the  matter  of  equality,  by  prescribing  a  duty  upon  the  Gen- 
eral Assembly  to  provide  for  the  securing  of  a  jnst  valuation 
for  taxation  of  all  property,  except  as  aforesaid.  The  de- 
cisions of  this  court  have  thoroughly  committed  it  to  tbe 
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proposition  that  legifllative  enactments  that  purport  to  grant 
exemptions  not  falling  within  the  class  of  exemptions  men- 
tioned  in  the  Constitution  are  void.  State,  ex  rel.,  v.  Warh- 
ingmen's,  etc.,  Assn.,  152  Ind.  278 ;  Ham  v.  Woodard,  161 
Ind.  132 ;  Deniston  v.  Terry,  141  Ind.  677 ;  Warner  v.  Cur- 
ran,  75  Lid.  309 ;  State,  ex  rel,  v.  City  of  Indianapciis,  69 
Ind.  376,  85  Am.  Sep.  223. 

The  enactment  in  question  cannot  be  supported  as  an  ex- 
emption law.  It  is  to  be  remembered,  however,  that  the 
r^olations  that  the  Qeneral  Assembly  are  required  to  enact 
must  look  to  the  securing  of  a  just  valuation,  as  well  as  to  a 
valuation  of  aU  property  that  the  Constitution  subjects  to 
taxation.  We  cannot  subordinate  the  one  requirement  to 
the  other.  Indeed^  it  is  a  rule  of  construction  that  a  consti- 
tution is  an  instrument  of  such  high  and  solemn  import  that 
every  word  thereof  is  to  be  regarded  as  though  it  was  ham- 
mered into  place.  The  question  therefore  arises  whether  it 
is  competent  for  the  General  Assembly  to  enact  a  law  that 
provides  for  the  taxation  of  real  estate  according  to  the 
actual  interest  of  the  owner  therein,  or  that,  at  least,  par- 
tially effectuates  that  object,  under  that  provision  of  the 
Constitution  that  requires  that  the  regulation  shall  be  just 

Many  cases  uphold  the  right  of  a  state  to  enact  a  law  that 
apportions  the  value  of  land  for  taxation  upon  the  basis  of 
the  actual  interests  of  the  mortgagor  and  mortgagee,  respect- 
ively, therein.  Savings,  etc..  Society  v.  MtUtnomah  County, 
169  U.  S.  421,  18  Sup.  Ct  392,  42  L.  Ed.  803,  and  cases 
there  cited.  This  amounts,  in  effect,  to  taxing  a  mortgage 
at  the  situs  of  the  land,  and  such  a  statute  has  been  held 
valid  even  as  against  non-resident  mortgagees.  Savings, 
etc..  Society  v.  Multnomah  County,  supra.  The  enactment 
in  question^  although  it  does  not  operate  to  transfer  the 
situs  of  the  debt,  amounts  to  an  apportionment  of  the  land 
value  for  taxation,  as  between  the  mortgagor  and  the  mort- 
gagee, except  when  the  mortgage  is  held  by  a  non-resident, 
or  is  payable  to  some  public  and  non-taxable  fund.    May 
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the  General  Assembly  enact  such  legislation  in  its  endeavor 
to  be  just  ?  We  do  not  mean  to  intimate  that  no  law  can  be 
upheld  that  in  its  operation  may  result  in  duplicate  taxa- 
tion. As  stated  by  Judge  Cooley,  in  his  work  on  Taxation 
(page  223) :  ^'We  make  out,  therefore,  no  conclusive  case 
against  a  tax,  when  we  show  that  it  reaches  twice  the  same 
property  for  the  same  purpose.  This  may  have  been  in- 
tended, and  in  many  cases,  at  least,  is  admissible/*  But  if 
A  sells  a  tract  of  land  to  B  for  $1,000,  and  takes  a  mortgage 
back  for  the  entire  purchase  money,  and  if  the  mortgagee  be 
a  resident  of  this  State,  there  is  brought  into  existence,  in 
the  absence  of  the  enactment  in  question,  additional  taxable 
property  to  the  amount  of  $1,000,  although  it  is  apparent 
that  by  such  a  transaction  the  State's  wealth  has  not  been 
increased  a  farthing.  To  what  extent  the  State's  assess- 
ment sheet  is  augmented  by  duplicate  taxation,  courts  that 
act  on  evidence  cannot  ascertain.  A  public  tribunal  could 
not  enter  on  such  an  inquiry,  unless,  like  a  legislature;,  it 
was  authorized  to  act  on  common  repute  and  opinion. 

We  are  disposed  to  place  stress  upon  the  fact  that  the  lien 
which  may  be  made  the  basis  of  a  deduction  is  a  mortgage 
lien,  as  distinguished  from  other  liens  upon  real  estate,  gen- 
eral and  special.  While  it  is  true  that  for  most  purposes  a 
mortgage  will  be  treated  as  a  mere  security  for  a  debt,  yet> 
whenever  it  is  necessary  to  render  effective  the  rights  of  the 
parties,  the  courts  still  treat  mortgages  as  forms  of  defeasi- 
ble sales.  Vinnedge  v.  Shaffer,  35  Ind.  341 ;  United  States, 
etc.,  Co.  V.  Harris,  142  Ind.  226 ;  Citizens  State  BanJc  v. 
Harris,  149  Ind.  208 ;  Savings,  etc..  Society  v.  Midtnomah 
County,  supra.  As  observed  by  the  Supreme  Court  of  the 
United  States  in  the  case  last  cited :  '^If  the  law  treats  the 
mortgagee's  interest  in  the  land  as  real  estate  for  his  pro- 
tection, it  is  not  easy  to  see  why  the  law  should  forbid  it  to 
be  treated  as  real  estate  for  the  purpose  of  taxation.'^ 

In  our  opinion,  the  General  Assembly  may  enact  a  stat- 
ute like  the  one  in  question  without  violating  the  provision 
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that  it  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  properly  except  such  property  as 
the  Constitution  authorizes  to  be  exempted.  Gross  valuations 
are  not  required.  As  said  by  this  court  in  Florer  v.  Sheri- 
dan, 137  Ind.  28,  41,  23  L.  R.  A.  278 :  "Section  1,  article 
10,  supra,  does  not  say  the  gross  [our  italics]  amount 
of  all  notes,  accounts,  and  other  choses  in  action  shall  be 
taxed,  and  we  can  not  so  construe  it  without  perverting  its 
language  and  obvious  meaning."  In  our  opinion,  the  case 
last  cited  is  entirely  in  point,  for  as  it  is  well  settled  that, 
under  a  constitutional  provision  requiring  all  property  to  be 
taxed,  it  is  not  competent  to  exempt  solvent  credits ;  yet  this 
court  there  held  that  the  legislative  authority  was  sufficient 
to  warrant  the  deduction  of  bona  fide  indebtedness  from  the 
total  amount  of  the  notes,  accounts,  and  other  choses  in 
action  embraced  within  the  taxpayer's  schedule.  We,  there- 
fore, perceive  no  difference  in  principle  between  this  case 
and  the  Florer  case.  As  the  court  there  said :  "Deductions 
and  exemptions  are  two  separate  and  distinct  things,  hav- 
ing no  connection.  A  deduction  is  the  taking  of  the  subtra- 
hend from  the  minuend.  It  is  a  subtraction.  Exemption 
is  an  immunity  or  privilege — ^it  is  freedom  from  a  charge  of 
burden  to  which  others  are  subject."  Upon  the  subject  of 
an  allowance  for  debts.  Judge  Cooley  says :  '^Revenue  laws 
sometimes  permit  taxpayers  to  deduct  from  the  property  to 
be  taxed  the  debts  owing  by  them.  Sometimes  the  deduc- 
tion is  from  credits  only ;  sometimes  from  mortgages ;  some- 
times from  the  aggregate  of  personal  estate.  *  *  * 
The  allowance  is  not  in  any  proper  sense  an  exemption,  but 
is  made  by  way  of  reaching  the  just  amount  of  taxable  prop- 
erty." Cooley  on  Taxation,  174.  This  general  doctrine  is 
also  recognized  by  Mr.  Desty.    1  Desty  on  Taxation,  551. 

The  enactment  in  question,  while  it  does  not  go  as  far  as 
it  might  possibly  do  in  the  direction  of  subjecting  mort- 
gages to  taxation,  does  not,  it  is  to  be  observed,  relieve  any 
mortgage  credit  from  taxation  that  was  taxable  before;  and 
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the  mere  fact  that  there  may  have  been  an  omission  to  ex- 
tend the  power  of  taxing  mortgages  will  not  invalidate  the 
provision  for  a  deduction  from  mortgaged  lands,  any  more 
than  the  adjudged  omission  to  provide  for  die  taxation  of 
paid  up  life  insurance  policies  will  avoid  the  entire  l^gisr 
lative  scheme  of  taxation. 

We  have  now  reached  the  question  whether  the  act  vio- 
lates §22  of  art.  4  of  the  State  Constitution.  That  section 
provides  that:  ''The  General  Assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  *  *  *  for  the  assessment  and 
collection  of  taxes  for  State,  county,  township  or  road 
purposes."  It  cannot  be  claimed  that  the  act  is  local, 
but  the  question  whether  it  is  special  challengea  our 
consideration.  This  court,  in  Indianapolis  8t  R.  Co. 
V.  Robinson,  157  Ind.  282,  quoted  the  following  state- 
ments, found  in  the  case  of  8taie  v.  Parsons,  40  N.  J. 
L.,  1 :  ''Interdicted,  local  and  special  laws  are  all  those  that 
rest  on  a  false  or  deficient  classification ;  their  vice  is  that 
they  do  not  embrace  all  the  class  to  which  they  are  naturally 
related;  they  create  preference  and  establish  inequalities; 
they  apply  to  persons,  things  or  places  possessed  of  certain 
qualities  or  situations^  and  exclude  from  their  effect  other 
persons,  things  or  places  which  are  not  dissimilar  in  these 
respects.'^  Granting,  but  not  deciding,  that  §1  of  art.  10  of 
our  Constitution  and  §22  of  art  4  of  that  instrument  ovel^ 
lap  in  the  effort  to  put  checks  upon  the  otherwise  supreme 
and  peremptory  power  of  taxation,  we  feel  that  this  opinion 
has  already  vindicated  the  act  from  the  claim  that  it  is  dis- 
criminative as  between  taxpayers.- 

The  first  words  in  the  body  of  the  act  are:  "Any  person 
desiring  to  avail  himself,  or  herself,  of  the  provisions  of  this 
act,  shall",  etc.  The  words  import  universality.  They  are 
broad  enough  to  include  all  persons.  In  OUson  v.  Board, 
etc.,  128  Ind.  65,  we  find  the  following:  "It  is  held  that  a 
statute  which  is  of  general  and  uniform  operation  through- 
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out  the  State,  and  operates  alike  upon  all  persons,  under  the 
same  circumstances,  is  not  subject  to  the  objection  that  it  is 
special  or  local  legislation.  State,  ex  rel.,  v.  Beitz,  62  Ind. 
159;  McLaughlin  v.  Citizens,  etc.,  Assn,,  62  Ind.  264; 
Heanley  v.  State,  74  Ind.  99 ;  Elder  v.  State,  96  Ind.  162." 
Again,  it  was  said  by  Frazer,  J.,  in  Hingle  v.  Stale,  24  Ind. 
28,  31 :  "What  is  a  special  act  ?  It  is  such  as  at  common  law 
the  courts  would  not  notice,  unless  it  were  pleaded  and 
proved  like  any  other  fact."  Mr.  Sutherland,  in  his  work 
on  Statutory  Construction,  collects  a  large  number  of  cases 
relative  to  prohibited  special  legislation,  and  his  text  enun- 
ciates opinions  in  accord  with  those  expressed  in  State  v. 
Parsons,  supra.  This  act  does  not,  however,  amount  to  a 
special  law,  if  we  accept  the  view  of  that  learned  author  as 
to  what  constitutQS  special  legislation,  for  he  says  (§129)  : 
"The  prohibition  is  in  the  way  of  legislation  for  individual 
cases.  It  is  equally  fatal  to  such  legislation  though  it  be 
general  in  form.  If  a  statute  is  plainly  intended  for  a  par- 
ticular case,  and  looks  to  no  broader  application  in  the  fu- 
ture, it  is  special  or  local,  and,  if  such  laws  are  prohibited 
on  the  subject  to  which  it  relates,  is  unconstitutional.  The 
lineaments  by  which  such  cases  are  to  be  distinguished  are 
usually  so  special  that  a  law  confined  thereto  would  be  an- 
ticipated to  have  no  effect  from  the  antecedent  improbability 
of  such  a  case  arising.  When,  therefore,  it  is  found  to  fit 
such  a  special  case,  it  is  deemed  to  have  been  enacted  solely 
for  it"  Even  if  we  were  inclined  to  commit  this  court  to  the 
doctrine  of  State  v.  Parsons,  supra,  we  should  nevertheless 
be  compelled  to  hold  that  the  act  we  have  been  considering 
does  not  thereby  stand  condemned. 

It  has  been  suggested  that  this  act  is  invalid  by  reason  of 
the  provision  of  the  fourteenth  amendment  to  the  federal 
Constitution  relative  to  the  right  to  the  equal  protection  of 
the  laws ;  but  as  a  discussion  of  this  subject  upon  our  part 
would  require  a  reiteration,  to  some  extent,  of  what  has* 
been  said  heretofore,  we  are  not  inclined  to  give  further  ex- 
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pression  of  our  views  upon  this  subject.  As  particularly  ap- 
plicable, however,  to  this  question,  as  well  as  to  some  of  the 
other  questions  that  we  have  discussed  heretofore,  we  quote 
the  following  statements  from  the  Supreme  Court  of  the 
United  States  in  the  case  of  Magoun  v.  Scmng  Batik,  170 
U.  S.  283,  292,  18  Sup.  Ct.  594,  42  L.  Ed.  1037:  'Tis  the 
act  open  to  this  criticism?  The  clause  of  the  fourteenth 
amendment  especially  invoked  is  that  which  prohibits  a  state 
denying  to  any  citizen  the  equal  protection  of  the  laws. 
What  satisfies  this  equality  has  not  been  and  probably  never 
can  be  precisely  defined.  Generally  it  has  been  said  that  it 
'only  requires  the  same  means  and  methods  to  be  applied 
impartially  to  all  the  constituents  of  a  class,  so  that  the  law 
shall  operate  equally  and  uniformly  upon  all  persons  in 
similar  circumstances*.  Kentucky  Railroad  Tax  Cases,  115 
U.  S.  321,  6  Sup.  Ct  57,  29  L.  Ed.  414.  It  does  not  pro- 
hibit l^slation  which  is  limited,  either  in  the  objects  to 
which  it  is  directed  or  by  the  territory  within  which  it  is  to 
operate.  It  merely  requires  that  all  persons  subjected  to 
such  legislation  shall  be  treated  alike  under  like  circum- 
stances and  conditions,  both  in  the  privilege  conferred  and 
the  liabilities  imposed.  Hayes  v.  Missouri,  120  U.  S.  68,  7 
Sup.  Ct.  350,  30  L.  Ed.  678.  Similar  citations  could  be 
multiplied.  But  what  is  the  test  of  likeness  and  unlikeness, 
of  circumstances  and  conditions  ?  These  expressions  have 
almost  the  generality  of  the  principle  they  are  used  to  ex- 
pound, and  yet  they  are  definite  steps  to  precision  and  use- 
fulness of  definition,  when  connected  with  the  facts  of  the 
cases  in  which  they  are  employed.  With  these  for  illustra- 
tion it  may  be  safely  said  that  the  rule  prescribes  no  rigid 
equality  and  permits  to  the  discretion  and  wisdom  of  the 
state  a  wide  latitude  as  far.  as  interference  by  this  court  is 
concerned.  Nor  with  the  impolicy  of  a  law  has  it  concern. 
Mr.  Justice  Field  said  in  Mobile  Coimty  v.  KimbaU,  102 
•U.  S.  691,  26  L.  Ed.  238,  that  this  court  is  not  a  harbor  in 
which  can  be  found  a  refuge  from  ill-advised,  unequal,  and 
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oppressive  state  legislation.  And  he  observed  in  another 
case:  'It  is  hardly  necessary  to  say  that  hardship,  impolicy 
or  injustice  of  state  laws  is  not  necessarily  an  objection  to 
their  constitutional  validity*.  *  *  *  Of  taxation, 
and  the  case  at  bar  is  of  taxation,  Mr.  Justice  Bradley  said, 
in  Bell's  Oap  B.  Co.  v.  Pennsylvwnia,  134  U.  S.  232, 
10  Sup.  Ct.  533,  33  L.  Ed.  892,  and  Mr.  Chief  Justice 
Fuller  in  Giozza  v.  Tieman,  148  U.  S.  667, 13  Sup.  Ct  721, 
37  L.  Ed.  699,  'that  the  fourteenth  amendment  was  not 
intended  to  compel  the  state  to  adopt  an  iron  rule  of  equal 
taxation.'  The  range  of  the  state's  power  was  expressed  by 
Mr.  Justice  Bradley,  as  follows :  'It  may,  if  it  chooses,  ex- 
empt certain  classes  of  property  from  any  taxation  at  all, 
such  as  churches,  libraries,  and  the  property  of  charitable 
institutions.  It  may  impose  different  specific  taxes  upon 
different  trades  and  professions,  and  vary  the  rates  of  ex- 
cise upon  various  products;  it  may  tax  real  estate  and  per- 
sonal property  in  a  different  manner;  it  may  tax  visible 
property  only,  and  not  tax  securities  for  payment  of  money ; 
it  may  allow  deductions  for  indebtedness,  or  not  allow  them. 
[Our  italics.]  All  such  regulations,  and  those  of  like  char- 
acter, so  long  as  they  proceed  within  reasonable  limits  and 
general  usage,  are  within  the  discretion  of  the  state  l^is- 
lature,  or  the  people  of  the  state  framing  their  constitu- 
tion'. And  so  Mr.  Justice  Miller,  speaking  for  the  court  in 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616,  said: 
'The  federal  Constitution  imposes  no  restraints  on  the  state 
in  regard  to  unequal  taxation'.  The  court,  through  Mr. 
Justice  Lamar,  in  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 
339,  12  Sup.  Ct.  250,  35  L.  Ed.  1036,  was.  equally  em- 
phatic He  said  on  page  361 :  'This  court  has  repeatedly 
laid  down  the  doctrine  that  diversity  of  taxation,  both  with 
respect  to  the  amount  imposed  and  the  various  species  of 
property  selected  either  for  bearing  its  burdens  or  from  be- 
ing exempt  from  them,  is  not  inconsistent  with  a  perfect 
uniformity  and  equality  of  taxation  in  the  proper  sense  of 
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thoBe  termB;  and  that  a  system  which  imposes  the  same  tax 
upon  every  species  of  property,  irrespective  of  its  nature  or 
condition  or  class,  will  be  destructive  o'f  the  principles  of 
imiformity  and  equality  in  taxation  and  of  a  just  adapta- 
tion of  property  to  its  burdens'.  And  it  was  said  in  Mer- 
chants Bank  v.  Pennsylvania,  167  U.  S.  461,  17  Sup.  Ct 
829,  42  L.  Ed.  236:  ^Indeed,  this  whole  argument  of  a 
right  under  the  federal  Constitution  to  challenge  a  tax  law 
on  the  ground  of  inequality  in  the  burdens  resulting  from 
the  operation  of  the  law  is  put  at  rest  by  the  decision  on 
Bell's  Gap  R.  Co.  v.  Pennsylvama,  supra/ ''  See,  also,  as 
bearing  on  the  question  as  to  the  application  of  the  four- 
teenth amendment,  Cass  Farm  Co.  v.  City  of  Detroit,  181 
U.  S.  396,  21  Sup.  Ct  644,  45  L.  Ed.  914;  City  of  Detroit 
V.  Parker,  181  U.  S.  399,  21  Sup.  Ct  624,  45  L.  Ed.  917; 
Cleveland,  etc.,  R.  Co.  v.  Backus,  183  Ind.  513 ;  Pitt^mrgh, 
etc.,  R.  Co.  V.  Backus,  133  Ind.  625. 

It  may  be  a  matter  of  grave  doubt  whether  public  policy 
is  conserved  by  an  enactment  that  substitutes  net  values  for 
gross  values,  upon  a  species  of  property  upon  which  the 
State  must  largely  depend  for  its  maintenance,  but  we  can- 
not run  a  race  of  9pinion  with  the  legislature  upon  this 
subject 

Counsel  for  appellee  dwell  at  some  length  upon  some  of 
the  crudities  of  the  act  in  question.  We  do  not  deem  it 
necessary  to  consider  such  matters.  What  we  affirm  is  that 
the  act  is  valid.  It  follows,  therefore,  that  the  court  below 
erred  in  sustaining  appellee's  demurrer  to  the  application 
and  alternative  writ. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  overrule  the  demurrer  to  the  application  and  alternative 
writ,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Bowling  and  Monks,  J  J.,  dissent 
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Dissenting  Opinion. 

DowuwG,  J. — ^After  careful  and  impartial  reflection  I 
am  constrained  to  withhold  my  assent  from  the  reasoning 
and  conclusions  of  the  opinion  adopted  by  the  majority  of 
the  court.  The  importance  of  the  questions  presented  upon 
this  appeal  renders  it  proper  to  state  with  some  particu- 
larity the  grounds  of  such  dissent. 

In  determining  the  case,  the  court  is  required  to  inter- 
pret certain  provisions  of  the  State  Constitution.  Those 
provisions  relate  to  the  highest  function  of  gOYemment 
— ^the  power  of  taxation.  Vital  to  the  commonwealth,  its 
abuse  or  misdirection  is  disastrous  to  the  citizen.  The  sub- 
ject occupies  a  conspicuous  place  in  the  organic  law  of  the 
State,  and  the  language  employed  concerning  it  is  clear, 
forcible,  and,  as  it  seems  to  me,  unmistakable  in  its  mean- 
ing. 

The  question  for  decision  is  the  constitutional  validity  of 
an  act  of  the  legislature  entitled  ''An  act  concerning  the 
taxation  of  real  estate  encumbered  by  mortgage,  and  de- 
claring an  emergency,^'  which  took  effect,  if  valid,  March  4, 
1899.  Acts  1899,  p.  422,  §§8417a,  8417b,  8417c,  8417d 
Bums  1901. 

Ihat  portion  of  the  act  necessary  to  be  considered  is  con- 
tained in  the  first  three  sections,  and  reads  as  follows: 
''Section  1.  Ihat  any  person  being  the  owner  of  real  estate 
liable  for  taxation  within  the  State  of  Indiana,  and  being 
indebted  in  any  sum,  secured  by  mortgage  upon  real  estate, 
may  have  the  amount  of  such  mortgage  indebtedness,  not 
exceeding  $700,  existing  and  unpaid  upon  the  first  day  of 
April  of  any  year,  deducted  from  the  assessed  valuation  of 
mortgage  premises  for  that  year,  and  the  amount  of  such 
valuation  remaining  after  such  deduction  shall  have  been 
made  shall  form  the  basis  for  assessment  and  taxation  for 
said  real  estate  for  said  year.  Provided,  That  no  deduction 
shall  be  allowed  greater  than  one-half  of  such  assessed  valu- 
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ation  of  said  real  estate.  Section  2.  Any  person  desiring 
to  avail  himself  or  herself,  of  the  provisions  of  this  act  shall, 
between  the  first  day  of  March  and  the  first  day  of  May  of 
eack  year,  file  with  the  auditor  of  the  county  wherein  said 
real  estate  is  situate  a  sworn  statement  of  the  amount  of 
such  mortgage  indebtedness  existing  and  unpaid  on  the  first 
day  of  March  of  that  year,  giving  the  name  and  residence 
of  the  mortgagee,  and  shall  also  give  the  name  and  residaice 
of  the  assignee  or  bona  fide  owner  or  holder  of  said  mort- 
gage, if  known,  and  if  not  known,  said  person  shall  state 
that  fact,  and  shall  also  state  the  record  and  page  where 
said  mortgage  is  recorded,  and  a  brief  description  of  the 
real  estate  upon  which  such  encumbrance  exists.  Section  3. 
The  county  auditor  with  whom  such  statement  is  filed,  in 
case  the  money,  notes  or  credits  evidenced  by  such  mortr 
gage  indebtedness  be  liable  for  taxation  in  any  county  in 
the  State  of  Indiana,  other  than  the  one  wherein  such  real 
estate  is  situate,  shall  immediately  certify  and  transmit  a 
copy  of  such  sworn  statement  to  the  auditor  of  the  county 
wherein  the  mortgagee,  assignee  or  bona  fide  holder  or  owner 
of  said  mortgage  resides,  or  wherein  the  money,  notes  or 
credits  evidenced  by  such  mortgage  is  otherwise  taxable." 

These  sections,  as  I  believe,  are  plainly  and  directly  in 
conflict  with  three  separate  provisions  of  the  State  Consti- 
tution, namely:  (1)  Section  23,  ai*ticle  1,  of  the  bill  of 
rights.  "The  General  Assembly  shall  not  grant  to  any  citi- 
zen, or  class  of  citizens,  privil^es  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens." (2)  Section  22,  article  4.  "The  General  Assembly 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enimierated  cases,  that  is  to  say:  »  *  *  p^p  ^q 
assessment  and  collection  of  taxes  for  State,  county,  town- 
ship or  road  purposes."  (3)  Section  1,  article  10.  "Hie 
General  Assembly  shall  provide,  by  law,  for  a  uniform  and 
equal  rate  of  assessment  and  taxation ;  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxa- 
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tion  of  all  property,  real  and  personal,  excepting  such  only, 
for  municipal,  educational,  literary,  scientific,  religious^  or 
charitable  purposes  as  may  be  especially  exempted  by  law." 

The  act  in  question  is  subject  to  the  following  objections: 
(1)  It  violates  the  rule  of  the  Constitution  requiring  uni- 
formity and  equality  in  the  rate  of  assessment  and  taxa- 
tion ;  (2)  the  act  is  a  special  law  for  the  assessment  of  taxes 
for  State,  county,  township,  and  road  purposes;  (3)  it 
grants  to  one  class  of  citizens  privileges  and  immunities 
which  upon  the  same  terms  will  not  equally  belong  to  all 
citizens ;  and  (4)  it  excepts  from  taxation  real  estate  not 
held  for  municipal,  educational,  literary,  scientific,  relig- 
ious, or  charitable  purposes.  If  it  shall  be  found  upon  ex- 
amination that  any  one  or  more  of  these  propositions  is 
true,  then  the  statute  must  be  held  invalid. 

All  of  the  constitutional  provisions  referred  to  have 
been  in  force  since  November  1, 1851.  Carefully  prepared 
and  compreh^isive  statutes  regulating  the  assessment  and 
collection  of  taxes  have  been  adopted  by  the  General  As- 
sembly from  time  to  time ;  but  from  the  taking  effect  of  the 
State  Constitution  until  March  4,  1899,  a  period  of  nearly 
half  a  century,  no  statute  exempted  from  assessment  for 
taxation  any  real  estate  on  the  ground  that  it  was  encum- 
bered by  the  lien  of  a  mortgage.  This  circumstance  is  not 
conclusive,  but  as  evidence  of  a  practical  interpretation  of 
the  Constitution  by  the  legislature,  the  failure  for  so  great 
a  length  of  time  to  recognize  mortgage  liens  on  lands  as 
proper  deductions  from  the  value  of  the  lands  for  the  pur- 
poses of  taxation  is  entitled  to  some  consideration..  It  is 
to  be  observed,  too,  that  this  practical  interpretation  of  the 
Constitution  as  prohibiting  such  deductions  is  perfectly  con- 
sistent with  the  language  of  that  instrument,  and  is  rea- 
sonable and  natural.  Stuart  v.  Lairdj  1  Cranch  299,  2  L. 
Ed.  115 ;  Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  351, 
4  L.  Ed.  97;  Cohens  v.  Virginia,  6  Wheat  264,  418,  5  L. 
Vol.  158—86 
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Ed.  257;  Bank  of  United  States  ▼.  Hahtead,  10  Wheat. 
51,  63,  6  L.  Ed.  264;  Ogden  v.  Saunders,  12  Wheat. 
213,  290,  6  L.  Ed.  606;  Minor  v.  Happersett,  21 
Wall.  162,  22  L.  Ed.  627;  Bay  City  v.  State  Treasurer,  23 
Mich.  499 ;  McCullough  v.  Maryland,  4  Wheat  316,  4  L. 
Ed.  679;  Cooleyv.  Wardens,  12  How.  299, 18  L.  Ed.  996; 
Pierce  v.  Fitzhugh,  12  How.  443, 18  L.  Ed.  1058 ;  Rodgers 
V.  Ooodwin,  2  Mass.  475 ;  Bingham  v.  Miller,  17  Ohio  445, 
49  Am.  Dec.  471 ;  Board,  etc.,  v.  Bunting,  111  Ind.  143. 

Again,  an  examination  of  the  act  of  March  4,  1899,  dis- 
closes that  it  did  not  receive  the  approval  of  the  Governor, 
but  became  a  law  without  his  signature.  While  the  failure 
of  the  executive  to  approve  a  bill  does  not  affect  its  validity 
if  it  becomes  a  law  without  his  approval,  the  fact  remains 
that  one  of  the  great  departments  of  the  State  government 
has  withheld  its  recognition  of  the  statute.  The  non-ap- 
proval of  the  act  by  the  Governor  is  at  least  suggestive  of 
doubt  in  the  mind  of  the  executive  of  the  validity  of  the 
law. 

It  is  also  to  be  noted  that  the  act  under  consideration  is 
not  a  part  of  the  general  statute  embracing  a  complete  sys- 
telm  for  the  assessment  and  collection  of  taxes,  but  is  spo- 
radic in  its  character,  and  stands  separate  and  apart  from 
all  other  legislation  upon  the  subject  of  taxation.  Such 
being  its  nature,  the  inference  is  not  strained  that  it  prob- 
ably did  not  receive  the  attention  which  would  have  been 
accorded  to  it  if  it  had  constituted  a  portion  of  a  general 
statute  regulating  the  assessment  and  collection  of  taxes. 
But,  passing  from  these  minor  objections  to  those  arising 
from  the  Constitution,  it  will  be  found  that,  if  the  statute 
is  to  stand,  the  Constitution  .must  give  way.  In  other 
words,  to  sustain  the  act  the  court  must,  in  the  language  of 
Judge  Story,  "abrogate  the  text,  fritter  away  its  obvious 
sense,  and  narrow  down  its  true  limitations." 

The  first  clause  of  §1,  article  10,  of  the  Constituticm  de- 
clares that  "the  General  Assembly  shall  provide  by  law  for 
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a  uniform  and  equal  rate  of  aaeeesment  and  taxation.''  By 
this  clause  the  principle  which  must  govern  all  legislation! 
on  the  subject  of  the  assessment  and  collection  of  taxes  is 
announced.  At  the  very  basis  of  every  valid  statute  of 
this  kind  lies  the  condition  that  the  rate  of  assessment  and 
taxation  must  be  uniform  and  equal  Hiroughout  the  dis- 
trict or  locality  in  which  the  tax  is  levied.  An  assessment 
is  defined  to  be  ai  valuation  made  by  authorized  persons  ac- 
cording to  their  discretion,  as  opposed  to  a  sum  certain  or 
determined  by  law.  It  is  a  valuation  of  the  property  of 
those  who  are  to  pay  the  tax,  for  the  purpose  of  fixing  the 
proportion  which  each  man  shall  pay.  Under  our  Oonsti* 
tution  the  rule  or  ratio  of  valuation  of  real  estate  of  those 
who  are  to  pay  the  tax  must  be  uniform  and  equal  through- 
out the  State,  and  the  ratio  of  taxation  must  be  uniform  and 
equal  throu^out  the  district  or  loealiiy  affected.  This  is 
the  first  and  paramount  requirement. 

The  second  clause  of  §1,  article  10,  is  evidenfly  subsidi- 
ary to  the  first.  It  relates  to  the  means  by  which  a  uniform 
and  equal  assessment  is  to  be  obtained.  The  Oeneral  As- 
sembly is  to  ^^provide  sudi  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and  personal." 
The  obvious  meaning  of  this  provision  is  that  competent 
persons  shall  be  appointed  or  elected  as  assessors  to  deter- 
mine the  valuation  to  be  put  upon  property  for  the  purpose 
of  taxation,  and  that  the  general  mode  of  procedure  shall  be 
fixed  by  law ;  but  none  of  the  regulations  so  prescribed  can 
change  the  rule  of  uniformity  and  equality  of  valuation 
immovably  established  by  the  first  clause  of  the  section. 
The  danger  and  abuse  against  which  the  Constitution  was 
intended  to  guard  was  an  arbitrary  valuation  of  property 
by  the  State.  Instead  of  an  arbitrary  and  perhaps  unrea- 
sonable assessment  by  the  law  itself,  a  just  valuation  was  to 
be  secured.  In  this  connection  the  term  just  is  the  equiva- 
lent of  correct,  honest,  true.  Its  use  requires  the  valuation 
of  all  property  of  the  same  kind  in  the  same  taxing  district 
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bj  a  uniform  and  equal  standard.  By  no  rule  of  constitu- 
tional interpretation  can  the  term  '^just/'  as  used  in  the 
second  clause  of  §1,  be  said  to  qualify  or  limit  or  restrict 
the  meaning  of  the  words  ^^uniform  and  equal",  used  in  the 
first. 

Under  the  act  before  the  courts  a  lot  or  tract  of  land  may 
be  assessed  for  taxation  at  the  rate  of  $1,400,  while  another 
lot  or  tract  in  the  same  taxing  district  and  pi  the  same  value 
may  be  assessed  for  taxation  at  the  rate  of  $700.  The  pie- 
text  for  this  violation  of  the  rule  of  uniformity  and  equal- 
ity of  assessment  is  that  the  second  lot  is  subject  to  the  lien 
of  a  mortgage  to  the  amount  of  $700  or  more,  while  the  firat 
is  unencumbered.  The  fallacy  of  this  method  becomes  ap- 
parent when  it  is  remembered  that  general  taxes  are  as- 
sessed against  property,  and  not  against  its  owners.  The 
tax  follows  the  thing  against  which  it  is  assessed,  and  does 
not,  in  the  ordinary  sense,  constitute  a  debt  against  the 
owner.  Its  claim  for  revenue  being  paramount,  the  State 
has  nothing  to  do  with  questions  of  title,  liens,  or  equities. 
Before  the  law,  all  property  stands  alike  subject  to  taxation 
without  regard  to  the  title  by  which  it  is  held,  or  the  equities 
with  which  it  is  charged.  A  valid  sale  for  delinquent  taxes 
fuses  all  rights  of  ownership,  extinguishes  all  equities,  and 
transfers  to  the  purchaser  an  unencumbered  title  in  fee 
simple. 

The  entire  legal  title  being  in  the  owner  of  the  lot  or 
tract,  and  the  value  of  the  land  for  taxation  being  un- 
affected by  the  amount  of  liens  upon  it,  the  attempted  regu- 
lation by  which  the  valuation  of  the  land  is  made  to  depend 
upon  the  accident  of  the  existence  of  a  mortgage  lien  de- 
stroys the  imiformity  and  equality  of  assessment  required 
by  the  Constitution,  and  therefore  cannot  be  upheld.  The 
general  doctrine  upon  this  subject  is  clearly  stated  by  Judge 
Cooley:  "It  is  of  the  very  essence  of  taxation  that  it  be 
levied  with  equality  and  uniformity,  and  to  this  end  that 
there  should  be  some  system  of  apportionment  Where  the 
burden  is  common,  there  should  be  common  oontributioii  to 
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discharge  it."  Cooley's  Const.  Lim.  (6th  ed.),  608 ;  2  Kent. 
Com.,  281 ;  Bright  v.  McCvlhugh,  27  Ind.  228. 

It  is  said  in  Cleveland,  etc.,  R.  Co.  v.  Backus,  133  Ind. 
513,  636, 18  L.  R.  A.  729 :  "The  first  dause  of  this  section 
[§1,  Art  10,  supm]  is  certainly  complied  with  when  the 
same  basis  of  assessment  is  fixed  for  all  property,  and  the 
same  rate  of  taxation  is  fixed  within  the  district  subject  to 
taxation;  that  is  to  say,  there  is  uniformity  and  equality 
of  assessment  and  taxation  when  all  the  property  is  to  be 
assessed  at  its  true  cash  value,  and  the  same  rate  is  fixed  on 
all  property  subject  to  assessment  for  the  tax." 

And  in  WiUie  v.  Crowder,  134  Ind.  515,  the  court  say: 
"The  taxable  value  of  property  is  its  fair  cash  value,  a  fair 
cash  value  being  the.  market  or  usual  selling  price,  and  if 
there  be  no  market  value,  then  it  is  the  actual  value  that 
rules." 

The  act  of  March  4, 1899,  does  not  permit  an  assessment 
of  the  mortgaged  real  estate  at  its  fair  cash  value,  or  at  any 
value  fixed  by  the  judgment  or  discretion  of  the  assessors ; 
but  it  requires  that  arbitrary  deductions  shall  be  made  of 
amounts  fixed  by  the  legislature,  and  which  have  no  basis  in 
or  connection  with  the  nature  of  the  property  assessed,  or 
even  with  the  encumbrances  to  which  it  is  subject.  Under 
this  act,  none  of  the  property  to  which  it  relates  can  be  as- 
sessed at  its  cash  value,  as  other  real  estate  is  assessed. 

The  act  does  not  attempt  to  divide  the  assessment  for 
taxation  between  the  mortgagor  and  the  mortgagee,  but  stops 
short  with  the  deduction  allowed  to  the  mortgagor  or  owner 
of  the  fee.  It  entirely  relieves  the  mortgage  interest  from 
taxation  if  the  mortgagee  is  a  non-resident,  or  if  the  mort- 
gage is  a  school-fund  mortgage. 

But  it  is  claimed  that  absolute  uniformity  and  equality 
of  assessment  cannot  be  attained,  and  therefore  the  law  must 
be  satisfied  with  something  less.  The  answer  to  this  propo- 
sition is  that  the  obstacles  to  uniformity  and  equality  con- 
templated by  the  courts  which  have  used  this  language  are 
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tiio06  which  inhere  in  the  nature  of  things^  such  as  the  falli- 
bility of  men's  judgment  as  to  ralues,  the  mistakes  and 
omissions  of  public  officers,  and  the  frauds  of  owners.  They 
are  never  such  inequalities  and  differraices  as  are  created  by 
the  law  itself.  While  the  efforts  of  the  law  to  produce  abso- 
lute uniformily  and  equality  may  be  ineffectual,  the  Consti- 
tution demands  that  the  taxing  statutes  shall  aim  at  these 
objects,  and  that  such  statutes  themselyes  shall  be  free  from 
provisions  which  destroy  them. 

2.  The  act  of  March  4,  1899,  is  a  special  law  for  the 
assessment  and  collection  of  taxes  for  State,  county,  town- 
ship, and  road  purposes,  and  therefore  falls  within  the  pro- 
hibition of  §22,  article  4,  of  the  Constitution.  The  very 
title  of  the  act  indicates  its  special  character.  It  is  not  gen- 
eral either  as  to  the  property  excepted  from  assessment  and 
taxation,  or  the  persons  who  are  the  objects  of  its  discrim- 
inating bounty.  It  is  entitled  ^'An  act  concerning  the  taxa- 
tion of  real  estate  encumbered  by  mortgage'^  It  does  not 
apply  to  real  estate  encumbered  by  liens  generally,  but, 
without  reason  theraf or,  is  confined  exclusively  to  such  real 
estate  as  is  encumbered  by  a  particular  kind  of  lien.  In 
this  respect  it  f ayors  certain  individuals  and  property,  and 
discriminates  against  all  others  of  the  same  class  who  are 
similarly  situated.  It  cannot  be  defend^  on  the  ground 
that  there  are  two  separate  estates  in  lands  encumbered  by 
mortgage,  and  that  this  fact  constitutes  a  basis  of  classifica- 
tion. The  law  declares  that  for  the  purposes  of  taxation 
the  mortgagor  shall  be  deemed  the  owner  of  real  property 
until  foreclosure  and  possession  taken  by  the  mortgagee. 
^^In  cases  of  mortgaged  real  estate,  the  mortgagor  shall,  for 
the  purpose  of  taxation,  be  deemed  the  owner  until  the  mort- 
gagee shall  hare  taken  possession  of  the  mortgaged  prem- 
ises, after  which  the  mortgagee  shall  be  deemed  the  owner.'' 
Acts  1891,  §28,  p.  205,  §8488  Bums  1901. 

It  has  been  held  repeatedly  by  this  court  that  a  mortgage 
conveys  no  estate  in  the  lands  mortgaged,  but  simply  creates 
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a  lien.  §1099  Burna  1901 ;  Reasoner  v.  Edm/undson,  5  Ind. 
393;  Francis  v.  Porter,  7  Ind.  213;  Morton  v.  Noble,  22 
Ind.  160;  Orable  v.  McCuUoh,  27  Ind.  472;  Fletcher  v. 
Holmes,  32  Ind.  497.  Tliis  being  so^  wliat  difference  is 
there  between  the  lien  of  a  mortgage  on  lands  and  other 
liens  ?  And  why  should  real  estate  subject  to  one  particular 
kind  of  lien  be  separated  from  other  property  also  subject 
to  liens  of  equal  dignity^  and  relieved  from  equal  burdens 
of  taxation  ?  The  class  to  which  the  owners  of  the  favored 
real  estate  belong  is  that  of  debtors  and  owners  of  real  estate 
subject  to  liens.  The  class  to  which  the  property  belongs 
is  that  of  real  estate  encumbered  by  liens.  Why  should 
these  classes  be  subdivided^  and  one  subdivision  favored,' 
and  the  remaining  members  of  those  classes  discriminated 
against?  To  illustrate  the  practical  operation  of  the  stat- 
ute,  let  it  be  supposed  that  A,  B,  C,  D,  and  E,  each,  is  the 
owner  of  a  lot  of  the  value  of  $1,400  on  the  same  street,  in 
the  same  block,  in  the  same  town.  A's  lot  is  subject  to  a 
mortgage  lien  of  $700 ;  B's  to  a  vendor's  lien  of  $700 ;  C's 
to  a  mechanic's  lien  of  $700 ;  D's  to  a  street  improvement 
lien  of  $700 ;  and  E's  to  the  lien  of  a  judgment  for  $700. 
Can  any  reason,  valid  in  law,  be  given  why  A  should  have 
the  right  to  a  deduction  of  $700  from  the  value  of  his  lot, 
as  the  basis  of  assessment  and  taxation,  but  that  B,  C,  D, 
and  E  shall  be  denied  that  privilege  ?  Why  ^^the  amount  of 
such  valuation,  remaining  after  such  deduction  shall  have 
been  made,  shall  form  the  basis  for  assessment  and  taxation 
for  said  real  estate''  in  A's  case,  but  that  the  fuU  amount 
of  the  valuation  of  the  lots  owned  by  B,  C,  D,  and  E,  with- 
out any  deduction  for  the  liens  upon  them,  should  form  the 
basis  of  such  assessment  against  them,  it  is  impossible  to 
discover. 

But  even  as  among  the  favored  owners  of  real  estate  en- 
cumbered by  mortgage  liens,  the  classification  is  unequal 
and  unjust  If  A  owns  a  lot -valued  for  taxation  at  $1,400, 
encumbered  by  a  mortgage  lien  of  $700,  he  is  allowed  a 
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deduction  of  $700.  But  if  B  owns  a  lot  valued  at  $500, 
encumbered  by  a  mortgage  lien  of  $700,  he  is  allowed  a 
deduction  of  $250  only.  Upon  what  natural  or  reasonable 
basis  do  these  discriminations  rest !  Is  not  the  statute  "dis- 
criminative liptween  individuals  of  the"  so-called  "class, 
and  does  it  not  select  some  for  an  exceptional  burden?" 
Suppose,  however,  the  reasons  urged  in  support  of  the  stat- 
ute in  question  are  valid.  That  as  it  applies  to  all  persons 
belonging  to  a  class  into  which  all  property  owners  of  the 
State  may  at  some  time  enter,  and  as  it  is  not  in  terms  lim- 
ited to  individuals  of  a  class,  it  is  therefore  not  in  conflict 
with  the  Constitution.  All  enactments  having  these  quali- 
fications, it  is  said,  are  to  be  regarded  as  within  the  limita- 
tions of  the  Constitution.  The  owners  of  all  real  estate  en- 
cumbered by  mortgage  constitute  a  natural  class,  and  l^is- 
lation  applying  to  all  of  them  is  general,  and  not  special.  It 
follows  that  the  owners  of  all  real  estate  encumbered  by 
vendors'  liens  constitute  another  class  just  as  distinct  and 
quite  as  natural;  the  owners  of  real  estate  encumbered  by 
mechanics'  liens,  another ;  the  owners  of  real  estate  enctun- 
bered  by  street  improvement  liens,  another ;  and  the  owners 
of  real  estate  encumbered  by  judgment  liens,  still  another. 
Therefore,  no  objection  could  be  taken  to  a  further  act  of 
the  legislature  declaring  that  the  ownerl  of  real  estate  liable 
for  taxation  in  the  State  of  Indiana,  being  indebted  in  any 
sum  secured  by  a  vendor's  lien  upon  real  estate,  may  have 
the  amount  of  such  indebtedness,  not  exceeding  $1,000,  de* 
dticted  from  the  assessed  valuation  of  the  encumbered  prem- 
ises for  the  year,  and  that  the  amount  of  such  valuation 
remaining  after  such  deduction  shall  have  been  made  shall 
form  the  basis  for  assessment  and  taxation  for  said  real 
estate  for  that  year.  Then,  other  separate  acts  fixing  deduc- 
tions of  $1,500  for  indebtedness  secured  by  mechanics' 
liens,  $250  for  indebtedness  secured  by  street  improvement 
liens,  and  $100  for  indebtedness  secured  by  judgment  liens, 
must  also  be  unobjectionable.     Could  sudi  legislation  be 
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defended  ?  If  not,  by  what  argument  can  a  classification 
which  selects  as  the  objects  of  its  favoritism  one  set  of 
debtors,  and  excludes  all  others,  notwithstanding  their  situ- 
ation is  in  every  legal  aspect  undistinguishable  from  that 
of  the  favored  individuals,  be  saved  from  condemnation 
under  the  Constitution  ? 

The  very  just  and  sensible  remarks  of  Dixon,  C.  J.,  in 
Knowlton  v.  Supervisora,  9  Wis.  410,  421,  are  entirely  per- 
tinent here:  ^'It  was  contended  in  argument,''  say  the 
court,  "that  as  those  provisions  fixed  one  uniform  rate  with- 
out the  recorded  plats,  and  another  within  them,  thus  tax- 
ing all  the  property  without  alike^  and  all  within  alike,  they 
do  not  infringe  the  constitution.  In  other  words,  that,  for 
the  purpose  of  taxation,  the  legislature  have  the  right  arbi- 
trarily to  divide  up  and  classify  the  property  of  the  citizens^ 
and,  having  done  so,  they  do  not  violate  the  constitutional 
rule  of  uniformity,  provided  all  the  property  within  a  given 
class  is  rated  alike.  The  answer  to  this  argument  is,  that  it 
creates  different  rides  of  taxation  to  the  number  of  which 
there  is  no  limit,  except  that  ixed  by  legislative  discretion, 
while  the  constitution  establishes  but  one  fixed,  unbending, 
uniform  rule  upon  the  subject  It  is  believed  that  if  the 
legislature  can  by  classification  thus  arbitrarily  and  with- 
out regard  to  value,  discriminate  in  the  same  municipal 
corporation  between  personal  and  real  property  within,  and 
personal  and  real  property  without,  a  recorded  plat,  they 
can  also,  by  the  same  means,  discriminate  between  lands 
used  for  one  purpose  and  those  used  for  another;  such  as 
lands  used  for  growing  wheat  and  those  used  for  growing 
com,  or  any  other  crop ;  meadow  lands  and  pasture  lands ; 
cultivated  and  uncultivated  lands;  or  they  can  classify  by 
the  description,  such  as  odd  numbered  lots  and  blocks,  and 
even  numbered  ones,  or  odd  and  even  numbered  sections. 
Personal  property  can  be  classified  by  its  character,  use  or 
description,  or,  as  in  the  present  case,  by  its  location,  and 
thus  the  rules  of  taxation  may  be  multiplied  to  an  extent 
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equal  in  number  to  the  diffeirant  kinds,  uses,  descriptioiia, 
and  locations  of  real  and  personal  property.  We  do  not  see 
why  the  system  may  not  be  carried  further  and  the  classifi- 
cation be  made  by  the  character,  trade,  profession,  or  busi- 
ness of  the  owners.  For  certainly  this  rule  of  uniformity 
can  as  well  be  applied  to  such  a  classification  as  any  other, 
and  thus  the  constitutional  provision  be  saved  intact  Such 
a  construction  would  make  the  constitution  operative  only 
to  the  extent  of  prohibiting  the  legislature  from  discrim- 
inating in  favor  of  particular  individuals,  and  would  reduce 
the  people,  while  considering  so  grave  and  important  a 
proposition,  to  the  ridiculous  attitude  of  saying  to  the  legis- 
lature ?ou  shall  not  discriminate  between  single  individ- 
uals or  corporations,  but  you  may  divide  the  citiz^is  up  into 
different  classes  as  the  followers  of  different  trades,  pro- 
fessions, or  kinds  of  business,  or  as  the  owners  of  different 
species  or  descriptions  of  properly,  and  legislate  for  one 
class,  and  against  another,  as  much  as  you  please,  provided 
you  serve  all  of  the  favored  or  unfavored  classes  alike'; 
thus  affording  a  direct  and  solemn  constitutional  sanction 
to  a  system  of  taxation  so  manifestly  and  grossly  unjust^ 
that  it  will  not  find  an  apologist  anywhere,  at  least  outside 
of  those  who  are  the  recipients  of  its  favors.  We  do  not 
believe  the  framers  of  that  instrument  intended  such  a  ocm- 
struction,  and  therefore  cannot  adopt  it" 

I  have  been  unable  to  find  a  single  decisiim,  state  or  fed- 
eral, in  which  an  arbitrary  classification  such  as  that  created 
by  the  act  of  March  4,  1899,  has  been  sustained.  Neither 
is  any  decision  of  this  character  referred  to  in  the  prevail- 
ing opinion.  On  the  other  hand,  the  reported  cases  con- 
demning such  rules  of  assessment  and  taxation  are  numer- 
ous and  emphatic.  "This  is  a  domain  from  which  special 
and  local  legislation  is  utterly  excluded  whenever  the  legis- 
lative end  can  be  effected  by  a  general  law."  Van  Riper  v. 
Parsons,  40  N.  J.  L.  1.  "Interdicted  local  and  special  laws 
^re  all  those  that  rest  on  a  fal9e  pr  d^fioi^nt  classification; 
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♦  ♦  ♦  •"  Van  Biper  r.  Parwm,  supra.  "There  must 
be  substantial  distinction,  having  a  referaaee  to  the  subject- 
matter  of  the  proposed  legislation,  between  the  objects  or 
places  embraced  in  such  legislation,  and  the  objects  or  places 
excluded.  The  marks  of  distinction  on  which  the  classifica- 
tion is  founded  must  be  such,  in  the  nature  of  things,  as 
will,  in  some  reasonable  degree,  at  leasts  account  for  or 
justify  the  restrictions  of  the  legislation.^  State  v.  Ha/mr 
mer,  42  N.  J.  L.  435,  440.  "Such  law  must  embrace  all 
and  exclude  none  whose  condition  and  wants  render  such 
l^slation  equally  necessary  or  appropriate  to  them  as  a 
class.*'  State,  ex  rd.,  ▼.  Wood,  40  N.  J.  L.  86,  7  Atl.  286. 
"The  classification  must  be  so  general  as  to  bring  within 
its  limits  all  those  who  are  in  substantially  the  same  situa- 
tion or  circumstances.''  Lippman  ▼.  People,  175  HI.  101, 
107,  51  K  E.  872.  '^A  law  is  not  always  general  because 
it  operates  upon  all  within  a  class.  There  must  be  back  of 
that  a  substantial  reason  why  it  is  made  to  operate  only 
upon  a  class,  and  not  generally  upon  all."  Ex  parte 
Jentzsch,  112  Cal.  468,  44  Pac.  808,  82  L.  R.  A.  664,  665. 
"The  conclusion  is,  that  although  a  law  is  general  and  con- 
stitutional when  it  applies  equally  to  all  persons  embraced 
in  a  class  founded  upon  some  natural  or  intrinsic  or  con- 
stitutional distinction,  it  is  not  general  or  constitutional  if 
it  confers  particular  privileges  or  imposes  peculiar  disabil- 
ities or  burdensome  conditions,  in  the  exercise  of  a  common 
ri^t,  upon  a  class  of  persons  arbitrarily  selected  from  the 
general  body  of  those  who  stand  in  precisely  the  same  rela- 
tion to  the  subject  of  the  law."  CUy  of  Pasadena  v.  Sti/mr 
son,  91  Cal.  238,  27  Pac.  604.  "This  ckssification,  how- 
ever, must  be  founded  upon  differences  'vdiich  are  either 
defined  by  the  constitution  or  natural,  and  which  will  sug- 
gest a  reason  which  might  rationally  be  held  to  justify  the 
diversity  in  legislation."  Darcy  v.  Mayor,  etc.,  104  Cal. 
642,  38  Pac  500.  "While  the  classification  was  in  itself 
arbitrary,  as  in  this  case^  the  law  did  not  include  all  whp 


572  SUPREME  COURT  OF  INDIANA, 

state,  ex  rd,,  v.  Smith. 

came  within  the  arbitrary  classification  thus  made."  Ex 
pwrte  Jentzsch,  112  Cal.  468,  32  L.  R.  A.  664,  666.  '^very 
one  has  a  right  to  demand  that  he  be  ^vemed  by  general 
rules ;  and  a  special  statute  that  singles  his  case  out  as  one 
to  be  regulated  by  a  different  law,  from  that  which  is  ap- 
plied in  all  similar  cases,  would  not  be  legitimate  legisla- 
tion, but  an  arbitrary  mandate,  unrecognized  by  the  law. 
*  *  *  The  state,  it  is  to  be  presumed,  has  no  favors  to 
bestow,  and  designs  to  inflict  no  arbitrary  deprivation  of 
rights.  Special  privileges  are  always  obnoxious,  and  dis- 
criminations against  persons  or  classes  are  &till  more  so,  and, 
as  a  rule  of  construction,  are  always  to  be  leaned  against  as 
probably  not  contemplated  or  designed."  Cooley^s  Const 
Lim.,  393, 395.  See,  also.  Bank  v.  Cooper,  2  Yei^.  (Tenn.) 
599,  24  Am.  Dec.  517;  Officer  v.  Young,  5  Yerg.  (Tenn.) 
320,  26  Am.  Dec.  268 ;  Griffin  v.  Cunningham,  20  Gratt 
31;  Arnold  v.  Kelley,  5  W.  Va.  446;  Lewis  v.  Wehh,  8 
Greenl.  326 ;  State,  ex  rd.,  v.  EUet,  47  Ohio  St  90,  23  N.  E. 
931,  21  Am.  St  772,  and  notes ;  State  v.  Hinman,  65  N.  H. 
103, 18  Atl.  194,  23  Am  St  22,  and  notes;  State  v.  Sheriff, 
48  Minn.  236,  51  N.  W.  112,  31  Am.  St  650;  Hogg  irt. 
Mackay,  23  Ore.  339,  31  Pac.  779, 19  L.  R  A.  77,  87  Am. 
St  682;  State  v.  Gardner,  58  Ohio  St  599,  61  N.  E.  136, 
41  L.  R  A.  689,  65  Am.  St  785 ;  Washington  University. 
V.  Rouse,  8  Wall.  439,  444, 19  L.  Ed.  498. 

The  partial  legislation  of  the  act  of  March  4, 1899,  is  not 
sanctioned  by  anything  said  by  this  court  in  Florer  v.  Sheri- 
dan, 137  Ind.  28,  23  L.  R  A.  278.  The  statute  which  was 
held  constitutional  in  that  case  permitted  every  debtor  in 
the  State  to  deduct  ihe  amount  of  his  debts  from  the  sum  of 
his  credits,  the  excess  of  the  latter  only  being  subject  to 
assessment  and  taxation.  Whatever  may  be  said  of  that 
statute  in  other  respects,  the  classification  of  the*  persons 
who  might  avail  themselves  of  it  was  general,  and  in  strik- 
ing contrast  with  that  of  the  act  before  us. 
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3.  The  privilege  of  the  deducticms  authorized  by  the  act 
of  March  4, 1899,  is  confined  to  a  particular  class  of  debtors, 
and  does  not,  upon  the  same  terms,  equally  belong  to  all  the 
citizens  of  the  State.  The  privilege  granted  is  that  of  a 
special  mode  of  assessment,  which  admits  of  a  reduction  of 
the  valuation  of  real  estate  for  the  purposes  of  taxation. 
The  terms  upon  which  this  privilege  may  be  claimed  are 
such  that  only  a  very  limited  class  of  debtors  comes  within 
them.  The  great  body  of  the  citizens  of  the  State  are  by 
those  terms  excluded  from  the  benefit  of  the  privilege  se- 
cured to  the  few.  All  who  are  not  indebted  at  all,  and  who 
own  land,  must  be  assessed  upon  the  full  valuation  of  that 
land.  All  landowners  who  are  indebted,  but  whose  debts 
are  not  secured  by  mortgage  on  their  lands,  are  excluded. 
All  who  are  indebted,  and  whose  lands  are  encumbered  by 
liens,  other  than  mortgage  liens,  are  shut  out.  All  citizens 
who  own  no  real  estate,  but  who  hold  mortgaged  goods  and 
chattels,  are  denied  the  privilege.  The  law  which  grants 
the  privilege  to  the  few  denies  it  to  all  others  as  certainly 
as  if  it  declared  in  so  many  words  that  they  should  not  enjoy 
it.  And  just  in  proportion  as  the  terms  on  which  such 
privileges  are  granted  are  made  special  and  individual,  the 
number  of  citizens  who  come  within  them  is  reduced.  The 
vice  of  this  statute,  as  has  been  pointed  out  elsewhere  in 
this  opinion,  is  in  the  classification.  It  attempts  to  create 
a  class  within  a  class.  The  terms  upon  which  the  privilege 
is  granted  are  too  narrow.  It  is  not  sufficient  that  any  citi- 
zen of  the  State  may  possibly  at  some  time  fall  within  the 
description  of  the  favored  class.  If  this  were  so,  dassifica* 
tions  might  be  made  which  would  not  include  a  score  of  citi* 
zens  in  the  State. 

4.  The  practical  eflFect  of  the  act  is  to  exempt  from  taxa- 
tion property  not  used  for  municipal,  educational,  literary, 
scientific,  religious,  or  charitable  purposes,  and  for  this  rea- 
son it  conflicts  with  §1,  article  10,  of  the  Constitution,  and 
is  void.    The  constitutional  rule  requires  that  all  property. 
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real  and  personal,  ahall  be  valued  for  taxation,  excepting 
such  only,  for  the  purposes  above  named,  as  may  be  espe- 
cially exempted  by  law.  It  seems  clear  that,  if  $700  may 
be  deducted  f  rcnn  the  assessed  valuation  of  each  lot  or  tract 
of  land  in  the  State  which  is  encumbered  by  mortgage,  that 
proportion  of  the  value  of  eadi  lot  or  tract  is  exempted  from 
its  due  share  of  the  common  burden.  Calling  it  a  deduction 
does  not  make  it  any  the  less  an  exemption.  If  two  lots  are 
valued  at  $1,400  each,  one  being  encumbered  with  a  mort- 
gage for  $700,  and  the  other  not ;  and  the  owner  of  the  first 
is  required  to  pay  taxes  on  a  valuation  of  $700  only,  and  the 
owner  of  the  second  on  $1,400,  then  the  first  lot,  by  reason 
of  the  encumbrance,  is  exempted  from  taxation  to  the  extent 
of  $700.  Call  it  what  we  may,  the  owner  of  the  first  lot 
enjoys  an  immunity  which  is  denied  to  his  less  fortunate 
neighbors.  He  is  exempted  from  a  burden  to  which  all 
others  are  subject.  '^The  Constitution  absolutely  prohibits 
the  exemption  of  any  property,  except  for  municipal,  edu- 
cational, literary,  scientific,  religious,  or  charitable  pur- 
poses, and  as  no  part  of  plaintifPs  property  is  included 
within  any  of  these  enumerated  classes,  any  law  which  at- 
tempts to  exempt  it  from  taxation  is  void.  And,  'any  law 
which  indirectly  produces  such  exemption  must  be  equally 
void;  that  cannot  be  accomplished  indirectly  which  the 
organic  law  declares  shall  not  be  done  directly'."  Mr.  Jus- 
tice Field,  in  Huntington  v.  WoHhen,  120  TJ.  S.  97,  7  Sup. 
Ct.  469,  30  L.  Ed.  688. 

In  addition  to  all  that  has  been  said,  it  may  be  added, 
that  the  act  in  question  equally  conflicts  with  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  in  that 
it  denies  to  a  large  part  of  the  citizens  of  this  State  the  pro- 
tection it  extends  to  a  selected  class. 

It  is  said  in  the  brief  of  counsel  for  the  appellant  that: 
'The  deductions  on  account  of  mortgage  indebtedness  for 
the  year  1900  aggregated  over  $36,000,000.*  The  amount 
claimed  for  the  year  1901  will  approximate  $40,000,000." 


NOVEMBEE  TERM,  1901— Vol.  168.        575 

For  eveiy  dollar  of  valuation  of  real  estate  so  withdrawn 
from  assessment  the  burden  of  taxation  on  what  is  left  is 
increased  by  just  so  mucL  Eveiy  reduction  of  the  aggro- 
gate  assessment  requires  a  proportionate  increase  in  the 
rate  of  taxation.  A  law  which  works  such  stupendous  and 
disastrous  results  to  the  great  body  of  the  taxpayers  of  the 
State  should  rest  on  solid  and  substantial  foundations  if  it 
is  to  be  sustained.  Believing  as  I  firmly  do  that  the  act  of 
March  4, 1899,  is  vicious  and  indefensible  in  principle,  and 
that  its  application  is  destructive  of  uniformity  and  equality 
in  taxation,  I  think  that  it  should  be  declared  unconstitu- 
tional, and  that  the  judgment  of  the  Marion  Circuit  Court 
should  be  a£Srmed. 

Monks,  J.,  concurs  in  dissenting  opinion. 

Petition  fob  Beheabing. 

GnxETT,  J. — ^Appellee^B  coimsel  have  filed  a  petition  for 
a  rehearing  in  this  cause,  and  we  have  given  careful  consid- 
eration to  the  views  that  find  expression  in  their  brief  in. 
support  of  such  petition.  After  doing  so,  and  upon  a  reex- 
amination of,  and  further  search  for  authorities,  we  adhere 
to  the  conclusion  before  announced  that  the  law  is  valid. 
Hie  original  opinion  stated  at  length  the  views  of  a  major- 
i^  of  the  court,  but  the  importance  of  the  case  is  a  sufficient 
reason  for  a  further  opinion. 

It  must  not  be  forgotten  that  §1  of  article  10  of  the  State 
Constitution  is  not  the  source  of  the  legislative  power  of 
taxation,  for  that  section  is  only  a  curb  upon  the  authority 
of  the  General  AssCTdbly.  Can  it  be  said  that  a  law  that 
authorizes  a  deduction  of  mortgage  debts  from  the  value  of 
the  tracts  of  real  estate  to  which  they  respectively  attach 
provides  for  an  imequal  assessment,  or  that  it  is  a  regulation 
that  prevents  a  just  valuation  of  all  property  not  authorized 
to  be  exempted  by  the  Constitution  ?  It  is  true  that  the 
General  Assembly  has  not  power  to  fix  a  valuation  upon 
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real  estate,  but  this  act  is  based  upon  a  reoogniti(Mi  of  the 
fact  that  we  have  already  shoTm  upon  the  authorities,  both 
federal  and  state,  that  he  who  makes  a  mortgage  up<»i  his 
real  estate  does  an  act  that  amounts  to  a  conditional  aliena- 
tion of  his  title,  and  it  is,  of  course,  unquestionable  that  he 
thereby  parts  with  a  substantial  part  of  his  land  value. 
Counsel  for  appellee  may  assert  that  a  mortgage  is  a  mere 
lien,  and  for  most  purposes  we  so  recognize  it;  but  if  it  be 
the  law — ^and  it  does  not  admit  of  question  that  it  is — that 
the  mortgage  will  be  treated  as  a  conveyance  of  title  when- 
ever necessary  to  protect  the  rights  of  the  parties,  the  ques- 
tion arises  whether  the  Oeneral  Assembly  cannot  seize  upon 
this  fact  to  avoid  double  taxation  ?  As  pointed  out  in  our 
former  opinion,  the  Supreme  Court  of  the  United  States 
has  declared  that  a  mortgage  may  be  treated  as  a  conveyance 
of  the  land  pro  tdnio,  so  that,  with  statutory  authority,  a 
non-resident  mortgagee  may  be  compelled  to  pay  a  ratable 
part  of  the  assessment  upon  the  land  at  the  situs  thereof. 
If  it  be  asked,  how  do  we  justify  the  omission  to  place  lands 
encumbered  by  vendor's  liens,  mechanic's  liens,  or  judg- 
ment liens  upon  the  same  footing  as  lands  subject  to  mort- 
gage ?  we  answer  that  such  former  demands  are  mere  liens; 
while,  in  the  case  of  a  mortgage,  the  mortgagor  has  by  deed, 
in  no  insubstantial  s^ise,  parted  with  a  part  of  his  interest 
in  the  land.  Is  this  not  reason  enough  to  justify  the  Gen- 
eral Assembly  in  recognizing  this  as  ground  for  distinction, 
when  to  do  so  would  be,  in  its  judgment,  to  accomplish  jus- 
tice !  This  court  in  the  Florer  case  held  that  debts  could 
be  deducted  from  credits,  because  the  constitutional  man- 
dates as  to  equality  in  the  assessment  and  as  to  a  just  valua- 
tion of  all  property  not  authorized  to  be  exempted  by  the 
Constitution  had  no  reference  to  mere  fictitious  values;  and 
this  case  stands  upon  the  same  general  footing,  but  it  finds 
stronger  support  in  reason,  in  that  there  is  a  separation  of 
values  by  defeasible  deed.  Within  a  year  after  the  taking 
effect  of  the  present  State  Constitution  the  General  Assem- 
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bly  passed  an  act  concerning  taxation  which  contained,  in 
§23  thereof,  the  following  words:  "Provided,  that  each 
taxpayer  may  and  is  hereby  authorized  to  deduct  the  amount 
of  his  indebtedness  out  of  his  solvent  claims."  Acts  s.  s. 
1852,  p.  44.  The  force  of  a  construction  of  the  Constitution 
by  a  session  of  the  General  Assembly  that  had  in  its  per- 
sonnel a  considerable  number  of  the  members  of  the  consti- 
tutional convention  is  forcefully  pointed  out  in  City  of  In- 
dianapolis  v.  Navin,  151  Ind.  139,  41  L.  E.  A.  337.  The 
validity  of  such  enactments  as  the  one  last  mentioned  has 
been  a  number  of  times  assumed  by  this  court  before  the 
decision  in  the  Florer  case.  Matter  v.  Campbell,  71  Ind. 
612 ;  Wasson  v.  First  Nat.  Batik,  107  Ind.  206 ;  City  of 
Indianapolis  v.  Vajen,  111  Ind.  240;  Moore  v.  Hewitt,  147 
Ind.  464.  In  the  Florer  case  the  question  was  directly  in 
judgment,  and  we  must  overrule  that  decision  if  we  depart 
from  our  previous  ruling  in  this  case  that  the  taxation  law 
of  1899  is  valid. 

We  will  now  call  attention  to  a  few  authorities  on  the  sub- 
ject of  mortgage  deductions  not  cited  in  our  previous  opin- 
ion. The  legislature  of  Oregon  passed  a  law  which  provided 
for  a  taxation  of  real  estate  mortgages  at  the  sitiis  of  the 
land,  and  authorized  the  deduction  of  the  amount  of  such 
mortgages  from  the  tracts  of  real  estate  to  which  they  re- 
spectively attached.  The  constitution  of  Oregon  upon  the 
subject  of  taxation  is  in  every  material  particular  a  precise 
counterpart  of  our  constitutional  provision  on  the  subject; 
yet  it  was  held  in  Crawford  v.  Linn  County,  11  Ore*  482, 
5  Pac.  738,  upon  a  full  consideration  of  the  question,  that 
the  statute  was  valid.  The  statute  referred  to  is  the  sime 
one  that  the  Supreme  Court  of  the  United  States,  in  Sav- 
ings, etc..  Society  v.  Multnomah  Co.,  169  U.  S.  421,  18 
Sup.  Ct.  392,  42  L.  Ed.  803,  held  did  not  deny  the  equal 
protection  of  the  laws.  The  case  of  State  v.  Bunyon,  41  N. 
J.  L.  98,  is  to  a  considerable  extent  in  point  In  the  year 
Vol.  158—87 
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1876  the  legislature  of  Kew  Jersey  enacted  a  statute  that 
provided  that  mortgages  upon  real  estate  should  not  be  taxed 
unless  the  mortgagor  made  a  claim  for  a  deduction  on  such 
account  In  that  event,  if  the  claim  was  allowed  by  the 
assessor^  the  mortgage  was  taxed  at  the  sUris  of  the  land. 
In  passing  upon  the  validity  of  that  law,  the  court,  in  the 
case  cited,  speaking  by  Depue,  J.,  said :  "Independent  of 
constitutional  restrictions  and  prohibitions,  the  legislature 
is  the  sole  judge  of  the  propriety  of  taxation.  It  may  select 
and  define  the  sources  from  which  the  public  revenue  shall  be 
derived,  and  prescribe  the  means  by  which  taxes  shall  be 
laid,  levied,  and  collected.  Perfect  equality  in  taxation  is 
a  good  that  is  unattainable,  and  will  be  so  long  as  the  instru- 
ments of  government  are  imperfect  The  framers  of  the 
constitutional  amendments  did  not  aim  at  the  impossible. 
They  contented  themselves  with  the  accomplishment  of  so 
much  of  good  as  was  attainable  under  the  single  require- 
ment that  ^property  shall  be  assessed  for  taxes  under  gen- 
eral laws  and  by  uniform  rules,  according  to  its  true  value*. 
In  other  respects,  the  l^slative  power  over  taxation  was 
left  unimpaired.  If  property  be  such  in  its  nature  as,  upon 
ordinary  principles  of  taxation,  to  be  capable  of  having  a 
two-fold  situs  for  taxation,  the  legislature  may  select  either 
as  the  place  where  the  tax  shall  be  laid.  Chattels  consid- 
ered imder  the  l^al  classification  of  personalty,  follow  the 
person  of  the  owner,  and  yet  chattels  may  be  so  localized  in 
use  as  to  be  taxable  at  the  place  where  they  are  situatei,  as 
against  the  owner  who  resides  elsewhere  within  the  state. 
State  V.  FalJcinburge,  3  Green  320.  A  mortgage  possesses 
the  same  dual  characteristics.  The  debt  of  which  the  bond 
is  the  representative  is  a  chose  in  action  which  has  no  local- 
ity, and  will  follow  the  residence  of  the  owner.  The  mort- 
gage, as  security  for  the  debt,  is  a  conveyance  of  a  qualified 
interest  in  the  mortgaged  premises,  and  creates  an  estate 
in  lands.  *  *  *  The  legislature  may,  I  think,  select, 
as  the  situs  of  taxation  of  mortgages,  either  the  political 
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division  where  the  owner  resides,  or  that  in  which  the  mort- 
gaged premises  are  situate."  It  must  be  admitted,  of 
course,  that  the  constitution  of  New  Jersey  does  not  require 
all  property  to  be  taxed,  but  the  point  in  the  case  lies  in  the 
fact  that  it  recognizes  the  right  of  the  legislature,  whem  it 
determines  to  tax  lands,  to  permit  mortgage  values  to  be 
deducted  therefrom,  notwithstanding  the  requirement  that 
property  is  to  be  assessed  at  its  "true  value". 

We  are  not  led  to  doubt  whether  the  conclusion  we  have 
reached  is  right  because  of  the  contention  under  former 
legislation  taxes  have  not  been  treated  as  debts  which  the 
owner  was  bound  to  pay.  As  before  shown,  they  may 
be  80  treated,  and  we  must  regard  the  statute  as  a  l^s- 
lative  recognition  of  the  fact  that,  substantially  speak- 
ing, the  burden  is  upon  the  owner.  Nor  can  we 
acoept  the  view  that  the  enactment  in  question  is  spo- 
radic, and  therefore  to  be  treated  as  a  legislative  misfit 
in  our  system  of  taxation.  In  Lutz  v.  City  of  Craw  fords- 
viUe,  109  Ind.  466,  468,  the  court  said  of  the  construction  of 
statutes  enacted  at  diflferent  times,  but  upon  the  same  sub- 
ject-matter: "If  the  legislature  manifests  an  intention  to 
create  a  system  for  the  government  of  any  subject,  it  is  the 
duty  of  the  court  to  effectuate  that  intention  by  such  a  con- 
struction as  will  make  the  system  consistent  in  all  its  parts, 
and  uniform  in  its  operation.  It  would  violate  all  rules  of 
logic,  as  well  as  settled  principles  of  law,  to  dissect  the  sys- 
tem into  parts  and  assign  effect  to  each  part  irrespective  of 
its  effect  upon  the  uniformity  and  consistency  of  the  entire 
system.  Statutes  are  to  be  construed  as  part  of  a  uniform 
system,  and  such  a  scheme  adopted  as  will  give  each  part  its 
appropriate  place,  and  not  destroy  uniformity  and  harmony 
by  cutting  the  system  into  disjointed  and  incongruous 
parts." 

The  authorities  are  against  appellee  on  the  subject  of 
classification.  In  addition  to  the  authorities  cited  in  the 
principal  opinion,  we  cite  Edwards  v.  People,  88  HI.  340, 
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347,  and  People  v.  Barker,  155  N.  Y.  330,  332,  49  N.  R 
940.  In  the  former  case  the  supreme  court  of  lUiiiois  said: 
"It  is  also  objected,  that  the  revenue  law  is  unconstitutional, 
because  the  method  of  assessing  is  not  uniform.  The  fact 
that  certain  credits  and  deductions  may  be  allowed  in  the 
assessment  of  personal  property,  does  not  establish  a  want 
of  uniformity.  Where  a  law  operates  alike  upon  all  per- 
sons and  property  like  situated,  it  may  be  regarded  as  uni- 
form. This,  as  we  understand  our  revenue  law,  is  its  prac- 
tical operation.  Perfect  equality  in  taxation  is  a  problem 
of  difficult  solution."  In  the  New  York  case  the  court  of 
appeals  reached  the  same  conclusion,  but  upon  a  somewhat 
different  course  of  reasoning.  The  court  said :  "The  right 
to  have  debts  deducted  from  the  value  of  taxable  property 
is  not  an  absolute  one,  but  in  the  nature  of  a  favor.  The 
state  may  grant  or  withhold  it  at  pleasure.  It  was  in  the 
power  of  the  state  to  tax  all  the  property  the  relator  had 
without  providing  for  any  deduction  on  account  of  debts. 
It  cannot,  therefore,  be  said  that  a  law  which  permits  the 
deductions  as  to  certain  debts  and  forbids  it  as  to  other 
debts,  violates  any  constitutional  provision." 

On  the  subject  of  classification  it  is  not  difficult  to  ac- 
cumulate extreme  statements  made  by  courts  in  the  con- 
denmation  of  statutes  that  so  offend,  but  it  materially  con- 
duces to  a  more  intelligent  understanding  of  the  effect  of 
such  decisions  if  such  statements  are  read  in  connection 
with  the  enactments  they  condemn.  But  if  we  may  venture 
to  attempt  to  extract  the  cardinal  principle  from  the  many 
discordant  opinions  upon  the  subject  of  classification,  we 
may  say  that  it  will  be  found  that  what  they  condemn  is  a 
classification  that  is  arbitrary,  because  it  is  not  founded  on 
differences  recognized  by  the  constitution,  or  naturally  in- 
hering in  the  subject-matter  of  the  legislation  to  an  extent 
that  would  at  least  suggest  some  reason  why  the  lawmaking 
power,  acting  in  a  presumed  spirit  of  fairness,  should  have 
made  the  distinction.    As  stated  before,  we  perceive  in  the 
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statute  under  consideration  a  substantial  reason  for  dis- 
tinguishing between  mortgages  or  defeasible  sales  and  mere 
liens.  And  there  is  also  a  substantial  reason  for  not  per- 
mitting such  deductions  from  personal  property  generally, 
since  it  is  a  fact,  so  well  known  as  to-  be  judicially  recog- 
nized, that  real  estate  bears  more  than  its  proportion  of  the 
burdens  imposed  by  the  State  government. 

The  provision  that  not  more  than  one-half  of  the  assessed 
value  of  the  property  shall  be  allowed  as  a  deduction  is  not 
arbitrary,  although  some  mortgagors  may  gain  a  greater 
benefit  from  the  law  than  t)thers.  There  is  a  basis  in  reason 
for  such  requirement,  in  that  a  wise  public  policy  is  con- 
served by  an  enactment  that,  even  if  it  releases  a  property 
owner  from  a  part  of  the  burden  of  taxation,  •still  leaves  him 
some  portion  of  such  burden,  because  his  vote  or  influence 
is  by  that  consideration  likely  to  be  cast  on  the  side  of  hold- 
ing public  officers  to  due  economy  in  the  administration  of 
public  affairs.  In  Cooley  on  Taxation,  p.  170,  it  is  said: 
'^ven  within  the  class  taxed,  however,  there  may  be  rules 
of  distinction ;  and  these  are  perfectly  admissible,  provided 
they  are  general  rules  and  are  observed.'* 

While  the  fact  that  the  result  of  the  upholding  of  this  law 
may  be  to  take  millions  of  dollars  worth  of  property  from 
the  State's  assessment  sheet  has  caused  us  to  consider  this 
case  with  great  care,  yet  we  cannot  strike  down  the  law  for 
that  reason.  The  question  is  political  in  its  character,  and, 
if  the  act  is  inimical  to  the  interests  of  the  State,  the  argu- 
ment mentioned  should  be  addressed  to  the  General  As- 
sembly. 

The  petition  for  a  rehearing  is  overruled.  All  concur, 
except  Dowling  and  Monks,  JJ.,  who  dissent. 
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158   58 J,       Intoxioatinq  Liquobs. — Application  for  License, — Bemorutranee,^ 
^167   ISo  Power  of  Attorney, — ^The  right  given  to  the  legal  voters  of  a  town- 

168     18|  ship  by  f  72831  Burna  1901,  to  remonstrate  against  the  granting  of 

m     2il  a  license  to  sell  liqnor  within  the  township,  may  be  ezecoised 

^^     ^  through  a  dnly  appointed  agent  or  attorney,    pp.  687-694. 

Same. — Remonstrance  by  One  Having  General  Power  of  Attorney. ^k 
power  of  attorney,  signed  by  a  majority  of  the  legal  voters  of  a 
township,  directing  the  attorney,  without  giving  him  any  discre- 
tion in  the  matter,  to  file  a  written  remonstrance  in  the  names  of 
such  voters  against  every  applicant  for  license  to  sell  liqnars  in 
the  township,  is  snfftcient  to  sustain  a  remonstrance  filed  by  the 
attorney  in  a  particular  case.  pp.  691-694. 
Same. — Remanttrance. — Power  of  Attorney. — ^A  jKywesr  of  attorney  to  re- 
monstrate against  the  granting  of  a  license  to  "any  applicant'* 
is  not  invalid  as  conferring  a  discretion  on  the  attorney  9m  to 
what  applicants  to  remonstrate  against,    pp.  694,  696. 

From  Hancock  Circuit  Court;  E.  W.  FeU,  Judge. 

From  a  judgment  affirming  an  order  of  the  board  of 
county  commissioners  refusing  the  application  of  John 
M.  Ludwig  f(ST  a  license  to  sell  intoxicating  liquors,  the 
applicant  appeals.  Transferred  to  Supreme  Court,  under 
§1337u  Burns  1901.    Affirmed. 

J".  E.  McCulloughj  for  appellant. 

C.  W.  Smith,  J.  S.  Duncan,  H.  H.  Hombrook  and  A. 

Smith,  for  appellees. 

JoEDAN,  C.  J. — Appellant^  John  M.  Ludwig,  applied  to 
the  board  of  commissioners  of  Marion  county,  und^ 
§7278  Bums  1901,  §5314  Homer  1901,  for  a  license 
to  sell  intoxicating  liquors  at  the  village  of  OaUandon, 
in  Lawrence  township,  Marion  county,  Indiana.  Writ- 
ten remonstrances,  based  on  §72831  Bums  1901,  pur- 
porting to  have  been  signed  by  a  majority  of  the  legal 
voters  of  Lawrence  township,  were  filed  with  the  audi- 
tor of  said  county.     By  virtue  of  these  remonstranoes 
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the  board  denied  appellant's  application^  and  adjudged  that 
he  pay  the  costs  of  the  proceeding.  From  this  decision  of 
the  board  he  appealed  to  the  Marion  Superior  Court,  from 
which  the  venue  was  changed  to  the  Hancock  Circuit  Court 
In  the  latter  court  appellant  unsuccessfully  moved  to  strike 
out  and  reject  the  remonstrances.  A  trial  by  the  court 
resulted  in  a  finding  in  favor  of  the  remonstrators,  and, 
over  appellant's  motion  for  a  new  trial,  the  court  adjudged 
that  he  take  nothing  by  the  proceeding,  and  that  the  remon- 
strators  recover  of  him  their  costs  laid  out  and  expended. 
To  reverse  this  judgment  this  appeal  is  prosecuted,  and  the 
errors  assigned  are  based  on  the  rulings  of  the  lower  court 
in  denying  the  motion  to  strike  out  the  remonstrances,  and 
in  permitting  appellees,  remonstrators  below,  to  introduce 
and  read  in  evidence  certain  written  instruments  denomi- 
nated 'Tower  of  Attorneys",  and  in  overruling  the  motion 
for  a  new  trial. 

The  record  discloses  the  following  facts :  Appellant  gave 
the  notice  required  by  §7278  Bums  1901,  §5314  Homer 
1901,  of  his  intention  to  apply  for  a  license  to  sell  intoxi- 
cating liquors,  at  the  r^ular  session  of  the  board  of  com- 
missioners of  Marion  county,  beginning  on  the  first  Monday 
in  May,  1900.  On  May  3, 1900,  three  days  before  the  com- 
mencement of  said  session,  two  written  remonstrances  were 
filed  with  the  auditor  of  said  county.  These  remonstrances, 
which  for  convenience  may  be  denominated  number  1  and 
number  2,  are  as  follows:  "We,  the  undersigned  residents 
and  voters  of  Lawrence  township,  Marion  county,  Indiana, 
do  hereby  remonstrate  against  the  granting  of  a  license  to 
John  M.  Ludwig  to  sell  intoxicating,  spirituous,  vinous,  or 
malt  liquors  in  less  quantities  than  five  gallons  at  a  time, 
with  the  privilege  of  allowing  the  same  to  be  drank  on  the 
premises,  in  said  township,  as  described  in  his  application, 
in  the  town  of  Oaklandon."  "We,  the  undersigned  resi- 
dents and  legal  voters  of  Lawrence  township,  Marion 
cotmty,  State  of  Indiana,  do  hereby  remonstrate  against  the 
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granting  of  license  by  the  county  commissioners  to  Jolrn  M. 
Ludwig,  to  sell  intoxicating,  spirituous,  vinous,  or  malt 
liquors  in  less  quantities  than  five  gallons  at  a  time,  with 
the  privilege  of  allowing  the  same  to  be  drunk  on  the  prem- 
ises, in  said  township,  described  in  his  application,  in  the 
town  of  Oaklandon,  in  the  county  of  Marion,  State  of 
Indiana/' 

The  first  contained  the  names  of  196  legal  voters  of  said 
Lawrence  township,  and  the  second  contained  the  names  of 
137  of  the  legal  voters  of  said  township.    The  names  to  both 
remonstrances  constituted  a  total  of  333,  which,  as  herein- 
after shown,  were  a  majority  of  all  the  legal  voters  of  said 
township.     The  names  of  the  remonstrators  to  the  remon- 
strance number  1  were  all  signed  thereto  by  Perry  C.  Apple, 
pursuant  to  the  authority  or  power  invested  in  him  by  a 
written  instrument  or  document  denominated  a  "Power  of 
Attorney"  duly  signed,  executed,  and  acknowledged  by  all 
of  the  remonstrators  whose  names  said  Apple  thereafter 
subscribed   to   said   remonstrance.      This   instrument,  by 
which  Apple  was  constituted  as  the  attorney  or  agent  of  the 
remonstrators  whose  names  were  subscribed  to  remonstrance 
number  1,  omitting  the  signatures  and  certificate  of  ac- 
knowledgment, is  as  follows :    "Know  all  men  by  these  pres- 
ents, that  we,  the  undersigned  legal  voters  of  Lawrence 
township,  Marion  county,  Indiana,  have  constituted  and 
appointed,  and  do  hereby  constitute  and  appoint.  Perry  C. 
Apple,  of  Lawrence  township,  Indiana,  our  true  and  lawful 
attorney  for  us,  and  in  our  names,  place,  and  stead,  to  sign 
any  and  all  necessary  papers  and  remonstrances  against  the 
granting  by  the  board  of  conmiissioners  of  Marion  county, 
Indiana,  to  any  applicant  therefor,  a  license  to  sell  spiritu- 
ous, vinous,  malt,  or  other  intoxicating  liquors  under  the 
laws  of  the  State  of  Indiana,  with  the  privilege  of  allowbg 
the  same  to  be  drunk  on  the  premises,  at  any  and  all  places 
or  locations  within  said  Lawrence  township.     Witness  our 
hands  this  10th  day  of  February,  1900.'^ 
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The  names  of  the  voters  subscribed  to  remonstrance  num- 
ber 2  were  all  signed  thereto  by  M.  M.  Hindman,  pursuant 
to  the  authority  and  power  invested  in  him  by  the  remon- 
strators  under  the  provisions  of  three  instruments  or  docu- 
ments duly  executed  and  acknowledged  by  the  voters,  whose 
names  he  thereafter  subscribed  to  said  remonstrance  num- 
ber 2.  Each  of  these  instruments  or  documents,  omitting 
the  signatures  and  certificate  of  acknowledgment,  is  as  fol- 
lows :  "Know  all  men  by  these  presents,  that  we,  the  under- 
signed legal  voters  of  Lawrence  township,  Marion  county, 
Indiana,  have  constituted  and  appointed,  and  do  hereby 
constitute,  M.  M.  Hindman,  of  Lawrence  township,  Marian 
county,  Indiana,  our  true  and  lawful  attorney  for  us,  and 
in  our  names,  place,  and  stead  to  sign  any  and  all  necessary 
papers  and  remonstrances  against  the  granting  by  the  board 
of  county  commissioners  of  Marion  county,  Indiana,  to  any 
applicant  therefor,  a  license  to  sell  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors  under  the  laws  of  the  State  of 
Indiana,  with  the  privil^e  of  allowing  the  same  to  be  drunk 
on  the  premises,  at  any  and  all  places  or  locations  within 
said  Lawrence  township.  Witness  our  hands  this  15th  day 
of  March,  1900.'^ 

Appellant,  in  his  verified  motion  filed  in  the  circuit  court 
to  reject  or  strike  out  the  remonstrances  in  question,  alleged 
that  Apple  and  Hindman  had  no  authority  to  sign  the  names 
of  the  remonstrators  to  the  remonstrances  filed  in  the  office 
of  the  auditor  of  Marion  county,  and  that  these  documents 
were  not  signed  and  filed  pursuant  to  any  authority.  Be- 
fore appellant  filed  his  motion  to  strike  out  and  reject  the 
remonstrances,  it  was  agreed  by  the  parties  in  open  court 
''that  M.  M.  Hindman  signed  the  names  of  all  the  parties 
to  said  remonstrance  purporting  to  be  signed  by  John  Smith 
and  others  (being  remonstrance  number  2),  and  that  before 
said  Hindman  so  signed  said  names  each  of  the  three  pow- 
ers of  attorney  had  been  executed;  that  the  persons  whose 
names  were  signed  to  said  remonstrance  by  said  Hindman 
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are  the  same  persons  whose  names  are  signed  to  said  powers 
of  attorney  executed  to  said  Hindman."     It  was  further 
agreed  "that  all  the  names  of  the  signers  to  said  remon- 
strance purporting  to  be  signed  by  Thad,  A.  Cory  and  others 
(being  remonstrance  number  1)   were  signed  thereto  by 
Perry  C.  Apple,  and  that  said  persons  who  appeared  to  such 
remonstrance  had   executed  the  said  power  of  attorney 
herein  above  mentioned  as  being  executed  to  him  prior  to 
the  time  he  so  signed  said  remonstrance ;  that  each  of  said 
powers  of  attorney  were  unrevoked  at  the  time  said  Hind- 
man  and  Apple,  respectively,  signed  said  names  to  said  re- 
monstrances; that  neither  Hindman  nor  Apple  had  any 
authority  whatever  to  sign  said  names  or  file  said  remon- 
strances in  the  auditor's  office,  except  the  authority  con- 
ferred by  said  powers  of  attorney;  that  the  persons  whose 
names  were  signed  to  said  remonstrances  were  all  legal  vot- 
ers of  Lawrence  township ;  that  the  total  number  of  votes 
cast  in  said  township  at  the  general  election  of  1898  for 
Secretary  of  State  was  605 ;  and  that  the  total  number  of 
legal  voters  whose  names  appeared  to  said  remonstrances 
is  more  than  330/'    TTiereupon  the  motion  of  appellant  to 
strike  out  and  reject  said  remonstrances  was  submitted  to 
the  court  upon  the  verified  motion  under  the  above  agree- 
ment, and  the  court  overruled  the  same,  to  which  ruling  I 
appellant  excepted.     On  the  trial  of  said  cause  appellant  ! 
read  in  evidence  his  application  for  a  license,  proof  of  publi-  I 
cation  of  his  notice,  and  also  the  notice,  and  introduced  cer-  ! 
tain  witnesses  who  testified  that  he  was  of  the  age  of  thirty-  j 
eight  years,  a  legal  voter  of  Lawrence  township,  in  Marion 
county,  and  had  been  such  legal  voter  since  the  1st  day  of 
January,  1900 ;  that  he  was  a  man  of  good  moral  character,  | 
not  in  the  habit  of  becoming  intoxicated,  and  fit  to  be  en-  i 
trusted  with  a  license  for  the  sale  of  intoxicating  liquors;  i 
and  thereupon  the  same  facts,  as  previously  stated,  and 
agreed  to  by  the  parties  in  open  court^  were  introduced  and 
read  in  evidence.     Thereupon  appellees  offered  to  read  in 
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evidence  the  said  powers  of  attorney  previously  mentioned, 
to  which  appellant  objected  for  the  following  reasons:  (1) 
That  they  were  not  sufficient  to  confer  any  authority  upon 
the  said  M.  M.  Hindman  to  sign  the  names  of  the  parties 
executing  the  same,  or  any  of  them,  to  the  remonstrance 
against  appellant  upon  his  application  to  sell  intoxicating 
liquors;  (2)  that  the  power  to  remonstrate  against  the 
granting  of  a  license  to  sell  intoxicating  liquors  upon  such 
remonstrance  as  is  in  question  in  this  case  is  a  power  dele- 
gated to  the  citizens  of  the  township  by  the  legislative  de- 
partment of  the  State,  and  can  not  be  by  them  delegated  to 
another  person  by  powers  of  attorney  or  otherwise;  (3) 
that  said  power  of  attorney  attempts  to  confer  upon  said 
M.  M.  Hindman  authority  to  sign  any  and  all  remon- 
strances in  the  names  of  those  executing  said  power  of  attor- 
ney against  the  granting  of  license  to  any  applicant,  thereby 
leaving  it  entirely  within  the  power  or  discretion  of  said 
Hindman  to  sign  such  names  to  a  remonstrance  against  any 
applicant,  or  not  to  sign  the  same  as  he  might  see  fit.  The 
court  overruled  these  objections,  and  permitted  the  said 
powers  of  attorney  to  be  read  in  evidence,  to  which  ruling 
appellant  excepted.  The  same  objections  were  made  to  the 
power  of  attorney  executed  by  the  remonstrators  to  Perry  C. 
Apple,  and  were  likewise  overruled,  and  the  proper  excep- 
tion reserved,  and  the  power  of  attorney  in  question  was 
read  in  evidence.  Each  of  the  remonstrances,  over  the 
objection  of  appellant,  were  read  and  introduced  in  evi- 
dence. The  overruling  of  the  objections  to  the  intro- 
duction in  evidence  of  the  powers  of  attorney,  and  also 
the  remonstrances,  is  separately  assigned  as  reasons  for 
a  new  trial,  and  it  is  also  assigned  as  a  further  reason  in  the 
motion  for  a  new  trial  that  the  finding  of  the  court  is  con- 
trary to  law,  and  is  not  sustained  by  sufficient  evidence. 

The  questions  arising  under  the  facts  in  this  case,  and,  in 
truth,  the  only  ones  discussed  by  the  parties,  are:  (1) 
Were  the  legal  voters  of  Lawrence  township,  appellees  here- 
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in,  entitled,  under  the  law,  duly  to  appoint,  eonatitutej,  and 
direct,  by  a  written  power  of  attorney,  Apple  and  Hind- 
man,  as  their  attorneys  or  agents,  without  giving  or  invest- 
ing them  with  any  discretion  whatever  in  the  matter,  to 
remonstrate  in  writing,  in  the  names  of  their  said  principals, 
against  every  person  applying  to  the  board  of  commissioners 
of  said  county  for  a  license  to  sell  intoxicating  liquors  in  that 
township?  (2)  Said  persons  having  accepted  the  agency 
conferred  upon  them  as  shown  in  this  case,  and  having,  in 
the  names  of  said  voters,  their  principals,  remonstrated,  as 
shown,  against  granting  the  license  which  appellant  sought 
to  obtain  in  this  case,  can  such  remonstrance,  signed  by  a 
majority  of  the  legal  voters  of  that  township,  as  disclosed, 
in  a  legal  sense,  be  considered  as  the  act  of  said  voters  under 
the  provisions  of  the  statute  hereinafter  set  out,  and,  under 
the  circumstances,  were  the  board  of  commissioners,  and  the 
circuit  court  on  appeal,  justified  in  dismissing  appellant's 
application  by  reason  of  such  remonstrance? 

We  are  of  the  opinion  that  these  questions  must  be  an- 
swered in  the  affirmative.  Section  9  of  the  statute  commonly 
known  as  the  "Nicholson  law",  in  force  since  June  28, 
1895,  being  §72831  Bums  1901,  upon  which  the  remon- 
strances in  this  case  are  based,  which  law,  as  held  by  this 
court,  is  supplemental  to  the  liquor  law  of  1875,  provides: 
"If,  three  days  before  any  regular  session  of  the  board  of 
commissioners  of  any  county  a  remonstrance  in  writing, 
signed  by  a  majority  of  the  legal  voters  of  any  township  or 
ward  in  any  city  situated  in  said  county  shall  be  filed  with 
the  auditor  of  the  county  against  the  granting  of  a  license 
to  any  applicant  for  the  sale  of  spirituous,  vinous,  malt  or 
other  intoxicating  liquors  under  the  law  of  the  State  of 
Indiana,  with  the  privilege  of  allowing  the  same  to  be 
drunk  on  the  premises  where  sold  within  the  limits  of  said 
township  or  city  ward,  it  shall  be  unlawful  thereafter  for 
such  board  of  commissioners  to  grant  such  lioense  to  such 
applicant  therefor  during  the  period  of  two  years  from  the 
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date  of  the  filing  of  such  remonstrance.  If  any  such  license 
should  be  granted  by  said  board  during  said  period  the 
same  shall  be  null  and  void,  and  the  holder  thereof  shall  be 
liable  for  any  sale  of  liquors  made  by  him  the  same  as  if 
such  sale  were  made  without  license.  The  number  to  con- 
stitute a  majority  of  voters  herein  referred  to  shall  be 
determined  by  the  aggregate  vote  cast  in  said  township  or 
city  ward  for  candidates  for  the  highest  oflSce  at  the  last 
election  preceding  the  filing  of  such  remonstrance." 

In  Cochell  v.  Reynolds,  156  Ind.  14,  an  attempt  wa6 
made  to  obtain  a  decision  of  this  court  in  regard  to  the  right 
of  the  legal  voters  of  a  township  or  ward  to  exercise  their 
right  of  remonstrance  under  this  section  through  a  duly  ap- 
pointed and  constituted  agent ;  but  the  question  was  left  un- 
decided for  the  reason  that,  in  that  case,  the  matter 
of  remonstrating  or  not  remonstrating  under  the  authority 
conferred  by  the  power  of  attorney  was  left  wholly  to  the 
discretion  of  the  agent.  In  the  course  of  the  opinion  in  that 
appeal.  Baker,  J.,  said:  "To  each  voter  is  committed  the 
right  to  decide  whether  or  not  he  will  oppose  any  or  all 
applications.  He  may  be  hostile  to  the  commerce  and  deter- 
mine that  he  will  resist  every  application.  He  may  favor  a 
well  regulated  traffic  and  conclude  to  thwart  only  those  ap- 
plicants he  deems  unfit.'' 

In  the  appeal  of  Castle  v.  Bell,  145  Ind.  8,  the  question 
in  respect  to  the  right  of  voters  of  a  township  to  remon- 
strate, under  §7278  Bums  1901,  §5314  Homer  1901, 
through  an  attorney,  against  the  granting  of  a  license  to 
sell  intoxicating  liquors,  on  the  groimd  of  immorality  or 
unfitness  of  the  applicant,  was  presented  and  decided.  It 
was  affirmed  in  that  appeal,  as  had  been  previously 
affirmed  by  this  court,  that  a  proceeding  before  the  board  of 
commissioners  to  obtain  a  license  to  sell  intoxicating  liquors 
under  the  liquor  law  of  1875  was  a  judicial  proceeding,  in 
the  nature  of  a  civil  action,  which  might  be  prosecuted  or  de- 
fended in  person  or  by  attorney,  and  the  right  of  a  voter  or 
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voters  to  remonstrate  through  an  attorney  at  law  was  sus- 
tained. 

The  Nicholson  law  of  1895,  as  we  have  said,  is  supple- 
mental to  the  liquor  law  of  1875,  and  it  in  no  more  manner 
deprives  a  voter  or  voters  of  a  township,  wherein  an  appli- 
cant for  a  license  desires  to  sell  intoxicating  liquors,  of  the 
right  or  privilege  to  remonstrate  under  §7278  Bums,  supra, 
being  section  3  of  the  liquor  law  of  1875,  on  the  grounds 
of  immorality  or  unfitness  of  the  applicant.  Under  §9, 
supra,  of  the  "Nicholson  law,"  in  case  a  majority  of  the 
voters  desire  to  oppose  the  granting  of  a  license,  they  are 
relieved  of  the  burden  of  basing  their  remonstrance  on  the 
grounds  of  immorality  or  unfitness  of  the  applicant,  and 
are  not  required  to  assign  any  cause  whatever  for  their 
opposition  to  the  granting  of  the  license.  A  remonstrance 
filed  under  said  §9,  §7283i  Bums  1901,  has  no  regard  wha^ 
ever  for  the  merits  of  the  application.  It  will  operate  to 
defeat  and  bar  the  applicant  who  is  fit  to  be  intrusted  with 
a  license,  in  like,  manner  as  it  does  one  who  is  unfit.  When 
the  board  of  commissioners,  upon  a  hearing,  finds  that  such 
a  remonstrance  was  signed  by  a  majority  of  the  legal  voters 
of  the  township  or  ward,  as  the  case  may  be,  and  that  the 
same  was  filed  with  the  auditor  of  the  county  within  the 
time  prescribed  by  the  statute,  the  power  or  jurisdiction  of 
the  board  in  the  matter  of  the  application  in  the  particular 
case  is  thereby  terminated,  and  the  board  can  proceed  no 
further  therein,  but  must  dismiss  the  application  at  the  cost 
of  the  applicant  Staie  v.  Oerhardt,  145  Ind.  439,  33  L.  R. 
A.  313;  Massey  v.  Dunlap,  146  Ind.  350. 

The  proposition  is  evident,  we  think,  that  when  the  voters 
avail  themselves  of  the  privilege  to  remonstrate  under  §9  of 
the  act  of  1895,  they  thereby  become,  to  an  extent  at  least, 
adverse  parties  to  the  applicant  in  the  particular  proceed- 
ings for  a  license,  as  do  those  who  remonstrate  for  the  rea- 
son of  his  unfitness.  Of  course,  the  former  interpose  their 
remonstrance  for  the  single  purpose  of  ousting  the  board  of 
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oommissioners  of  its  jurisdiction  over  the  matter,  and  by 
this  means  defeating  the  granting  of  the  license.  If  they 
fail,  however,  on  this  issue,  they  have  no  standing  before 
the  board,  under  their  remonstrance,  to  assail  the  fitness  of 
the  applicant  While  a  remonstrance  filed  in  pursuance  of 
§9  can  not  be  said  to  perform  the  office  of  an  answer  to  the 
petition  of  the  applicant  or  to  serve  to  call  in  question  his 
fitness,  nevertheless  it  may  be  considered  as  a  pleading  or 
document  in  the  proceeding  which  challenges  and  defeats, 
by  reason  of  its  own  legal  force  and  effect,  the  jurisdiction 
of  the  board  of  commissioners.  When  filed  with  the  auditor 
and  presented  to  the  board,  it  informs  both  the  latter  and 
the  applicant  that  its  purpose  is  to  oust  the  jurisdiction  of 
the  tribunal  in  the  particular  case,  and  thereby  deprive  the 
applicant  of  a  hearing  on  the  merits  of  his  application. 
This  is  the  issue  which  the  remonstrance  tenders.  When 
appellant  gave  the  required  notice  of  his  purpose  to  apply 
to  the  board  of  commissioners  for  a  license,  he,  in  effect, 
instituted  his  proceeding  or  action,  and  thereby,  in  a  legal 
sense,  invited  the  l^al  voters  of  Lawrence  township  to  re- 
monstrate either  upon  the  grounds  that  he  was  unfit^  or 
under  §9,  supra,  as  they  might  deem  proper.  If  the  ap- 
pellees in  this  appeal,  or  any  of  their  number,  had  desired 
to  avail  themselves  of  the  privilege  to  remonstrate  under 
§7278  Bums  1901,  they,  by  virtue  of  the  holding  of  this 
court  in  Castle  v.  Bell,  145  Ind.  8,  could  have  exercised 
such  right  through  the  agency  of  another,  and  by  this 
method  have  made  themselves  adverse  parties  to  the  appli- 
cant in  the  proceedings  in  question.  In  our  judgment,  no 
si^cient  reasons  can  be  urged  why  a  different  rule  should 
be  enforced  when  the  remonstrance  is  under  §9,  supra,  and 
goes  to  the  jurisdiction  of  the  board,  than  is  applicable  when 
it  relates  or  applies  to  the  fitness  of  the  applicant^  as  it  did 
in  the  appeal  of  Castle  v.  Bell,  supra.  The  board  of  com- 
missioners is  a  tribunal  of  the  people,  and  in  respeot  to  all 
matters  or  proceedings  therein  in  which  any  of  them  are  in- 
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terested  or  authorized  to  appear,  in  the  absence  of  any  provi- 
sion of  law  to  the  contrary,  they  certainly  have  the  authority 
to  exercise  such  right,  either  in  person  or  through  the 
agency  of  another,  whether  such  agent  be  a  lawyer  or  a  com- 
mon layman.  The  contention  of  appellant's  learned  counsel, 
however,  is  that  the  statute  in  question  creates  a  species  or 
right  of  self-government,  to  be  exercised  by  the  voters  as 
they  may  judge  to  be  for  their  best  interests,  and  hence  it  is 
asserted  that  they  cannot  delegate  such  power  to  another  to 
be  exercised  for  them.  It  is  true  that  they  cannot  delegate 
this  particular  privilege  or  right  to  remonstrate,  conferred 
upon  them  by  the  legislature,  to  another,  to  be  exercised  by 
him  at  his  mere  caprice  or  discretion,  as  was  the  case  in 
Cochell  V.  Reynolds,  156  Ind.  14.  But  there  is  nothing  in 
the  statute  conferring  the  privilege  to  remonstrate  which 
either  expressly  or  impliedly  inhibits  the  voters  from  ap- 
pointing and  constituting  some  competent  person  as  their 
special  agent,  and  direct  him  to  carry  into  effect  their  pro- 
test against  the  granting  of  a  license  to  any  and  all  persons 
who  may  thereafter  apply,  in  order  to  engage  in  the  sale  of 
intoxicating  liquors  in  their  township  or  ward.  Certainly 
the  statute  conferring  the  right  is  not  of  such  a  character  or 
nature  as  to  render  the  exercise  of  the  power  conferred 
through  the  agency  of  some  one  competent  to  act  as  an  agent 
antagonistic  to  the  principles  of  public  policy.  Neither  is 
there  anything  in  the  nature  or  character  of  the  authority 
conferred  upon  the  voters  which  renders  the  same  so  sacred 
or  peculiarly  personal  to  them  that  the  performance  of  the 
act  of  remonstrating  in  their  names  and  for  them  can  not 
be  delegated.  We  recognize  nothing  in  the  power  conferred 
which  prevents  it  from  being  ruled  by  the  maxim  of  the 
common  law  which  affirms  that  whatever  a  person  may  do 
of  his  own  right  he  may  do  by  another.  Of  course,  there 
are  well  recognized  exceptions  to  this  rule,  which  assert  that 
where  the  act  to  be  performed  is  of  such  a  peculiarly  per- 
sonal nature  or  character  that   the  performance  thereof 
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ought  not  and  cannot  be  delegated,  such  as  making  a  will  or 
contracting  marriage,  etc.  See  Wharton  on  Agency,  §21. 
The  exercise  of  the  right  of  remonstrating  under  the  stat- 
ute in  controversy  is  not  in  the  nature  of  exercising  a  right 
to  vote  against  the  liquor  traffic  in  general.  The  right  or 
privilege  conferred  is  that  of  permitting  the  voters  of  a 
township  or  ward,  after  an  applicant  for  a  license  has  in- 
stituted his  proceedings,  to  register  their  opposition  through 
a  written  remonstrance  against  granting  him  a  license  to 
retail  liquors,  without  assigning  any  reasons  for  their  oppo- 
sition. Consequently,  when  the  agents  of  appellees  in  this 
case,  under  the  authority  given  them,  subscribed  the  names 
of  their  principals,  appellees  herein,  to  the  remonstrances 
involved,  and  placed  the  same  on  file  in  the  office  of  the 
auditor,  they  did  not  thereby  cast  the  votes  of  appellees 
against  the  traffic  of  intoxicating  liquors,  but  they  simply 
registered,  as  they  were  directed  to  do  imder  the  power  of 
attorney,  the  opposition  of  appellees  against  granting  the 
particular  license  to  appellant^  and  thereby  tendered  a 
special  issue  relating  to  the  jurisdiction  of  the  board,  to  be 
determined  by  that  body,  subject  to  an  appeal  by  the  ag- 
grieved party  to  a  higher  court  If  the  question  was  in 
respect  to  the  ri^t  of  any  of  the  appellees  to  appoint  and 
employ  some  attorney  at  law  of  their  choice  to  appear  in 
any  or  all  of  the  courts  of  justice  in  Marion  county,  and 
defend  them  in  any  and  all  actions  or  suits  that  might  there- 
after be  instituted  against  them,  and  to  sign  for  them  all 
necessary  answers  and  pleadings  in  making  their  defense, 
certainly  such  right  could  not  be  successfully  controverted. 
Under  the  provisions  of  the  power  of  attorney  involved  in 
the  case  at  bar,  the  parties  designated  and  constituted  as 
the  attorneys  or  agents  of  appellees  herein  were,  in  effect, 
directed  to  register,  through  the  written  remonstrance,  the 
protest  of  each  of  their  principals  against  the  granting  of  a 
license  to  every  applicant  that  might  thereafter  apply,  and 
Vol.  158—88 
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file  such  remonstrance  with  the  auditor  of  the  county,  to  be 
presented  to  the  board  of  commissioners.  No  discretion, 
under  the  authority  given,  was  left  by  appellees  to  their 
agents.  Under  the  provisions  of  the  instrument  or  in- 
struments by  which  they  were  empowered,  they  were  re- 
quired to  discharge  their  duty  by  performing  the  act 
of  remonstrating,  in  the  names  of  their  principals,  against 
ev^ry  applicant  for  a  license  to  sell  intoxicating  liquors  in 
Lawrence  township,  and  their  neglect  to  do  so  would  have 
been  a  violation  of  the  duty  enjoined  upon  them,  which  they 
agreed  to  discharge  by  accepting  the  appointment. 

The  right  of  voters  remonstrating  through  the  agency  of 
another,  or  any  of  them,  to  entirely  revoke  or  modify  the 
power  conferred  upon  their  agent  before  the  remonstrance 
is  filed,  must  be  conceded ;  and  their  further  right,  after  the 
filing  of  the  remonstrance,  and  before  the  beginning  of  the 
three  days'  limitation,  of  any  or  all  of  such  remonstrators, 
to  withdraw  their  names  from  the  document,  as  held  in 
State  V.  Gerhardt,  145  Ind.  439,  White  v.  Prifogle,  146 
Ind.  64,  and  Sutherland  v.  McKinney,  146  Ind.  611,  must 
also  be  granted. 

It  is  insisted  by  counsel  for  appellant  that  the  words 
"any  applicant",  as  employed  in  the  power  of  attorney  in 
this  case,  serve  to  invest  the  attorney  or  agent  thereby  ap- 
pointed with  a  discretion  to  remonstrate  against  the  grant- 
ing of  a  license  to  some  applicants,  and  not  against  others. 
This  contention  is  untenable.  The  instrument  in  question 
must  be  construed  to  effectuate  the  object  or  purpose,  if  the 
same  can  be  ascertained,  of  those  by  whom  it  is  executed. 
From  the  positive  language  employed  therein,  it  is  certainly 
evident  that  those  executing  the  instrument  intended  that 
the  attorney  or  agent  designated  should  remonstrate  in  their 
names,  and  for  them,  against  granting  a  license  in  all  cases 
in  which  such  privilege  was  sought  by  an  applicant,  for  the 
purpose  of  vending  intoxicating  liquors  in  their  township. 
While  perhaps  it  would  have  been  better,  in  drafting  thQ 
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power  of  attorney,  to  have  used  the  terms  "any  and  all 
applicants",  still  the  word  "any,"  as  therein  employed,  was 
the  equivalent  of  the  word  "all"  or  "every."  The  word 
"any"  is  frequently  and  appropriately  used  to  express  the 
same  meaning  as  "all"  or  "every."  2  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  414,  and  cases  there  cited. 

Without  further  comment,  we  are  constrained,  under  the 
facts  in  this  case,  to  hold  that  the  remonstrances  in  dispute 
were  valid,  and  are  therefore  sustained,  and  by  reason  of 
their  force  and  effect  the  lower  court  was  justified  in  dis- 
missing appellant's  application,  and  in  rendering  judgment 
against  him  for  costs.  There  is  no  error  prejudicial  to  ap- 
pellant in  any  of  the  rulings  of  the  court^  and  the  judgment 
is  therefore  affirmed. 
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Todd  et  al.  v.  Oglebay  et  al.  SIm  m 

166    254 

[No.  19,858.    FUedMay28,  1902.)  si66  256| 

MoRTQAQiiS.'—Forechsiare.'-Bedemptum  by  Owner.—EeestMiskment  of 
lAen.— The  provision  of  $782  Bums  1001  that  whenever  any  real 
estate  or  interest  therein  sold  at  f  oreclosnre  sale  shall  he  redeemed 
hj  the  owner  or  person  claiming  under  him,  the  sale  thereof  hy 
the  sheriff  shall  he  wholly  yaoated  as  to  the  real  estate  so  re-      .  , 

deemed,  and  such  real  estate  snhjeot  to  sale  on  ezeontion  as  if 
such  sale  had  not  been  made,  applies  to  a  redemption  made  by 
one  who  had  beoome  the  owner  of  the  real  estate  by  snooessiYe 
conveyances  by  deed  from  the  mortgagor,  and  his  redemption  re- 
established the  lien  and  oi)eration  of  the  judgment  and  decree  for 
any  balance  that  remained  unpaid,    pp,  698,  699. 

Same. — Foredoswre. — Eedempticm, — Principal  and  Surety, — ^A  grantee 
who  assumes  and  agrees  to  pay  an  encumbrance  on  the  land  as  a 
part  of  the  purchase  price  thereby  becomes  to  the  lien  creditor 
primarily  liable  for  the  debt;  and,  while  the  grantor  will  remain 
equally  boxmd  by  his  obligation,  yet,  as  between  him  and  his 
grantee,  he  becomes  surety  within  the  meaning  of  §1228  ^ums 
1001  providing  that  a  surety  who  has  been  compelled  to  pay  any 
judgment  or  x)art  thereof  does  not  thereby  discharge  the  judgment 
by  such  payment,  but  the  same  shall  remain  in  full  force  for  his 
use,  and,  itfter  the  plaintiff  is  paid,  so  much  of  the  judgment  as 
remains  imsatisfied  may  be  prosecuted  to  execution  for  his  use. 
pp,  699-601* 
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MoBTOAQBS. — Foreclosure. — Payment  by  Grantor, — Principal  and  Swtty. 
—Execution.— A  grantor  who  sells  real  estate  subject  to  a  mortgage, 
and  pays  the  judgment  rendered  in  foreolosnre  of  the  mortgage 
assumed  by  the  grantee,  is  not  entitled  to  ezeoution  and  sale  as 
surety,  under  (1228  Bums  1001,  until  it  is  judicially  established 
that  he  stood  in  that  relation  when  he  paid  the  judgment,  p.  601. 

Prinoipal  and  Surety. — Judicial  Determination, — Enforcement  of  Judg- 
ment by  Surety.— One  who  has  paid  a  judgment  before  the  question 
of  his  suretyship  has  been  determined  may  have  that  relation  es- 
tablished by  applying,  in  a  proper  action,  to  the  oourt  that  ren- 
dered the  original  judgment,  and  become  thus  entitled  to  an  order 
for  ezeoution  for  his  use.    p.  601. 

AonoN. — Cross-Complaint. — Principal  and  Surety. — Mortgages. — Quieting 
Tale. — ^The  owner  executed  a  mortgage  and  oonveyed  the  mort- 
gaged real  estate  to  A,  who  assumed  the  payment  of  the  mortgage 
as  a  part  of  the  consideration.  A  conveyed  the  land  to  B,  who 
likewise  assumed  the  payment  of  the  mortgage.  The  mortgage 
was  foreclosed  and  personal  judgment  rendered  against  the  mort- 
gagor and  A.  The  property  sold  for  a  sum  only  sufficient  to  pay 
the  costs.  A  paid  the  balimce  due  on  the  judgment,  and  took  to 
himself  an  assignment  of  the  judgment.  Before  the  year  for  re- 
demption expired  B  sold  and  conveyed  the  land  to  0,  who  redeemed 
from  the  foreclosure  sale.  A  procured  the  issuance  of  an  execu- 
tion on  the  judgment  assigned  to  him,  and  O  brought  suit  to 
enjoin  the  sale  of  the  land.  A  filed  a  cross-comidaint  alleging 
the  non-x>ayment  of  the  judgment,  the  assignment  thereof  to  him, 
and  seeking  to  have  his  suretyship  established.  Held,  that  the 
cross-complaint  was  germane  to  the  action,  and  that  the  oourt 
erred  in  sustaining  a  motion  to  strike  it  out.    pp.  601,  609. 

From  Tipton  Circuit  Court ;  J.  F.  Elliott j  Special  Judge. 

Suit  by  William  R.  Oglebay  and  others  against  Lemuel 
S.  Todd  and  others  to  enjoin  the  sale  of  certain  real  estate 
on  a  decree  of  foreclosure,  and  to  quiet  title.  From  a 
judgment  for  plaintiffs,  defendants  appeal.  Transferred 
from  Appellate  Court,  under  §1337u  Burns  1901.  Be- 
versed. 

G.  H.  Oifford  and  Q.  Qfjffordy  for  appellants. 
J.  Oglebay  and  W.  It.  Oglebay ^  for  appellees. 

Hadley,  J. — Joab  Woodruff,  being  the  owner  of  real 
estate,  mortgaged  the  same  to  James  Woodruff.  After  the 
execution  of  the  mortgage  Joab  sold  and  conveyed  the  mort- 
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gaged  premises  by  warranty  deed  to  appellant^  Lemuel  S. 
Todd,  the  latter  agreeing  and  assuming  in  the  deed  to  pay 
the  mortgage  as  a  part  of  the  cohsideration.  Subsequently 
Todd  sold  and  conveyed  the  same  premises  by  warranty  deed 
to  Mary  Eshelman,  the  latter  assuming  and  agreeing  in  the 
deed  to  pay  oft  the  mortgage  as  a  part  of  the  purchase 
price.  James  Woodruff  assigned  the  note  and  mortgage 
to  John  C.  Lutz,  who  instituted  foreclosure,  making  defend- 
ants thereto  Joab  Woodruff,  Lemuel  Todd,  and  Mary 
Eshelman,  and  such  proceedings  were  had  therein  that  a 
decree  of  foreclosure  was  given  against  all  the  defendants 
and  a  personal  judgment  against  Joab  Woodruff  and  Lem- 
uel Todd.  No  personal  judgment  was  sought  or  taken 
against  Mrs.  Eshelman.  The  premises  were  sold  by  the 
sheriff  under  the  decree  to  Lutz,  the  judgment  plaintiff,  for 
$52.99,  a  sum  only  sufficient  to  pay  the  accrued  and  sale 
costs.  After  the  sale,  Todd,  to  avoid  execution,  paid  to 
Lutz  $320,  the  balance  due  upon  the  judgment,  and  took  to 
himself  an  assignment  of  the  judgment  and  decree,  duly 
executed  on  the  margin  of  the  record.  Before  the  year  for 
redemption  had  expired,  Mary  Eshelman,  for  a  valuable 
consideration,  as  alleged,  sold  and  conveyed  the  premises  to 
appellee,  William  Oglebay ;  the  latter  at  the  time  of  his  pur- 
chase, having  actual,  as  well  as  constructive,  knowledge  that 
his  grantor,  Mrs.  Eshelman,  had  assumed  as  a  part  of  the 
purchase  price  the  payment  of  the  mortgage,  and  that  she 
had  not  paid  the  same^  and  that  a  judgment  therefor  re- 
mained unsatisfied  of  record.  Oglebay  timely,  and  as  pro- 
vided by  law,  redeemed  the  premises  from  the  Lutz  sale. 
After  the  redemption,  Todd,  claiming  the  right  to  resell  the 
property  for  the  unpaid  balance  of  the  mortgage  debt>  pro- 
cured the  clerk,  by  virtue  of  Lutz's  assignment  to  him,  to 
issue  to  the  sheriff  an  alias  copy  of  the  decree  of  foreclos- 
ure, whereupon  the  sheriff  advertised  said  premises  for 
resale  on  the  foreclosure  decree. 
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This  action  was  brought  by  Oglebay  against  Todd,  Lutz, 
and  the  sheriff  to  enjoin  the  sale,  to  have  said  judgment  and 
decree  declared  satisfied,  and  his  title  quieted,  under  the 
claim  that  the  judgment  was  paid  and  the  lien  discharged. 
Before  trial  the  sale  was  made  by  the  sheriff  to  Todd,  and 
by  a  supplemental  complaint  Oglebay  asks  that  the  sale  be 
annulled,  the  jtidgment  and  decree  declared  satisfied,  and 
his  title  quieted.  Lutz  filed  a  disclaimer.  Todd's  demur- 
rer to  the  complaint  was  overruled.  He  then  pleaded  the 
above  facts  as  an  answer  to  so  much  of  the  complaint  as 
sought  to  quiet  the  plaintiff's  title  against  the  judgment  of 
foreclosure.  He  also  pleaded  the  same  facts  as  a  cross- 
complaint,  and  asked  to  be  subrogated  to  the  rights  of  Lutz, 
the  judgment  creditor,  whose  judgment  he  had  been  com- 
pelled to  pay  and  did  pay,  as  the  surety  of  Mrs.  Eshelman, 
the  plaintiff's  grantor;  that  his  said  suretyship  be  deter- 
mined, and  he  accorded  proper  equitable  relief.  The 
cross-complaint  was  stricken  out  on  plaintiff's  motion. 
Plaintiff's  demurrer  to  the  answer  was  sustained,  and  ap- 
pellant refusing  to  answer  further,  judgment  was  ren- 
dered against  him  for  cost,  and  declaring  the  Lutz  foreclos- 
ure judgment  and  decree  satisfied,  and  appellee's  title 
quieted  against  the  same. 

Three  questions  are  presented  for  decision:  (1)  Did  the 
redemption  by  Oglebay  from  the  Lutz  sale  expose  the  prop- 
erty to  resale  for  an  unpaid  balance  of  the  decree?  (2) 
Did  the  statute,  under  the  facts  shown,  after  payment  by 
Todd,  keep  alive  the  judgment  and  decree  for  his  use? 
(3)  Are  the  facts  pleaded  in  the  cross-complaint  germane  to 
the  subject-matter  of  the  action  ? 

I.  Section  782  Bums  1901,  provides  that  whenever  any 
real  estate  or  interest  therein  sold  as  aforesaid  shall  be  re- 
deemed by  the  owner  or  person  claiming  under  him,  the  sale 
thereof  by  the  sheriff  shall  be  wholly  vacated  as  to  the  real 
estate  so  redeemed,  and  such  real  estate  subjected  to  sale  on 
execution  as  if  such  sale  had  not  been  made.    This  section 
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applies  to  redemptions  made  by  the  owner,  his  executor,  ad- 
ministrator, heirs,  or  devisees,  and  to  one  holding  the  legal 
or  equitable  title  under  the  mortgagor  or  judgment  debtor; 
and  such  redemption  restores  the  property,  with  respect  to 
the  lien  and  incidents  of  the  judgment  or  decree  for  any  un- 
paid balance,  to  the  identical  status  occupied  before  the 
first  sale.  Hervey  v.  Krost,  116  Ind.  268;  Green  v.  Stoho, 
118  Ind.  332 ;  Mitchell  v.  Ringle,  151  Ind.  16,  68  Am.  St 
212 ;  Lemmon  v.  Osbom,  153  Ind.  172. 

Oglebay  became  the  owner  by  successive  conveyances  by 
deed  from  Woodruff,  the  mortgagor,  and  as  such  owner  ex- 
ercised the  right  to  redeem  from  the  foreclosure  sale,  and 
his  redemption  therefor  reestablished  the  lien  and  operation 
of  the  judgment  and  decree  for  any  balance  that  remained 
impaid. 

II.  Section  1228  Bums  1901,  provides  that  when  any 
person,  being  surety  in  any  undertaking  whatever,  has  been 
or  shall  be  compelled  to  pay  any  judgment  or  part  thereof,  or 
make  any  payment  which  is  applied  upon  such  judgment 
by  reason  of  such  suretyship,  the  judgment  shall  not  be  dis- 
charged by  such  payment,  but  shall  remain  in  full  force  for 
the  use  of  the  person  making  such  payment,  and,  after  the 
plaintiff  is  paid,  so  much  of  the  judgment  as  remains  un- 
satisfied may  be  prosecuted  to  execution  for  his  use. 

It  is  well  established  in  this  State  that  a  grantee  who 
agrees  and  assumes  to  pay  off  an  encumbrance  on  the  land,  as 
a  part  of  the  purchase  price,  thereby  becomes  to  the  lien 
creditor  primarily  liable  for  the  debt ;  and,  while  the  grantor 
will  remain  equally  bound  by  his  obligation,  yet,  as  between 
him  and  his  grantee,  he  becomes  surety,  and  his  grantee 
principal  debtor.  As  between  the  parties  to  the  deed,  the 
encumbrance  becomes  the  debt  of  the  grantee.  Stanton  v. 
Eenrick,  135  Ind.  382 ;  Ellis  v.  Johnson,  96  Ind.  377 ; 
Rodenbarger  v.  Bramhlett,  78  Ind.  213;  Campbell  v.  Pai- 
terson,  58  Ind.  66 ;  Josselyn  v.  Edwards,  57  Ind.  212. 
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It  is  80  manifestly  just  that  a  grantee  who  has  made  it 
his  paramount  duty  to  pay  the  debt,  and  has  received  and 
retains  the  consideration  therefor,  shall  be  required  to  keep 
his  contract,  that  the  doctrine  of  the  above  cases  is  firmly 
supported  by  principles  of  equity,  irrespective  of  the 
statute.  Accordingly,  it  was  held  in  the  case  last  cited,  upon 
excellent  reason,  that  when  a  grantor  has  paid  off  an  encum- 
brance for  which  he  was  bound,  and  which  had  been  assumed 
by  his  grantee,  after  default  of  the  latter,  he  became 
subrogated  to  the  rights  of  the  creditor  in  the  debt  and  in 
whatever  security  existed  for  its  payment^  and  entitled  in 
equity  to  whatever  judgment  against  the  grantee  that  the 
creditor  would  have  been  entitled  to  if  the  grantor  had  not 
paid  the  debt  See,  also,  Davis  v.  Schlemmer,  150  Ind.  472. 
Applying  these  principles,  and  the  case  comes  to  this :  When 
the  foreclosure  proceedings  were  had,  Mrs.  Eshelman  was 
the  owner  of  the  property,  had  assumed  to  pay  the  encum- 
brance as  part  of  the  consideration,  and  as  between  her  and 
Todd,  her  grantor,  she  was  principal  debtor,  and  Todd  her 
surety.  The  debt  had  become  hers,  and  had  ceased  to  be 
Todd^s  debt  When  Mrs.  Eshelman,  after  the  foreclosure 
sale  and  before  the  year  for  redemption  had  expired,  con- 
veyed the  equity  of  redemption  to  Oglebay,  the  latter  took 
the  estate  impressed  with  the  mortgage  and  its  incidents  in 
the  same  way  it  would  have  been  impressed  had  it  remained 
the  property  of  his  grantor.  Therefore,  when  Oglebay,  as 
owner,  redeemed,  by  virtue  of  the  statute,  he  restored  the 
lien  of  the  judgment,  and  reestablished  the  property  to  the 
same  relation  to  the  decretal  judgment  it  occupied  immedi- 
ately before  the  sale  redeemed  from,  for  any  unpaid  part  of 
the  judgment  Whatever  part  of  the  judgment  Todd,  as  the 
surety  of  Mrs.  Eshelman,  was  compelled  to  pay  to  the  cred- 
itor, remained  unpaid  as  to  her,  and  the  property  was  liable 
to  be  resold  to  reimburse  him.  Todd,  however,  was  not  en- 
titled to  a  sale  until  he  had  established  his  suretyship  in 
some  way  known  to  the  law.    On  the  face  of  the  record  Todd 
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appears  to  be  a  principal  debtor,  and  hence  primarily  liable 
for  payment  of  the  judgment.  Payment  by  him,  therefore, 
amounted  at  least  to  a  prima  facie  satisfaction,  and  an 
assignment  of  the  judgment  to  him  by  Lutz  amoimted  to 
nothing.  If  he  had  paid  the  judgment  as  surety  for  Mrs. 
Eshelman,  as  he  asserts,  he  was  not  entitled,  in  equity  or 
under  the  statute,  to  execution  and  sale  until  it  had  been 
judicially  established  that  he  stood  in  that  relation  to  the 
judgment  when  he  paid  it.  Zimmerman  v.  Oaumer,  152  Ind. 
552,  and  cases  cited.  Therefore  the  sale  made  on  execution 
issued  for  his  use  was  a  nullity. 

III.  A  person  who  has  paid  a  judgment  for  which  he 
was  surety  to  another  before  the  question  of  his  suretyship 
has  been  determined  may  have  that  relation  established  by 
applying,  in  a  proper  action,  to  the  court  that  rendered  the 
original  judgment,  and  become  thus  entitled  to  an  order  for 
execution  for  his  use.  Zimmerman  v.  Oaumer,  supra,  and 
cases  cited. 

A  cross-complaint  is  not  recognized  by  our  practice  act, 
but  nevertheless  it  is  the  manifest  spirit  of  the  code  to  dis- 
courage and  abridge  lawsuits  by  granting  such  liberal  pro- 
cedure as  will  enable  parties  to  an  action  to  put  in  issue  and 
litigate  all  matters  of  dispute  relating  to  the  subject-matter 
in  controversy.  This  view  of  the  code  has  uniformly  been 
held  by  the  decisions  of  this  court  and  finds  support  in  §577 
Bums  1901,  which  provides  that  the  court  may  "when  the 
justice  of  the  case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  themselves.*'  It  may, 
therefore,  be  said  to  be  the  settled  practice  in  this  State, 
when  aflSrmative  relief  is  due  against  parties  to  the  suit  as 
to  matters  germane  to  the  subject-matter  of  the  main  action, 
to  permit  cross-actions  against  the  plaintiff  or  among  co- 
defendants.  In  this  case  the  complaint  of  appellee,  as  the 
same  went  to  final  judgment,  alleged  the  payment  and  dis- 
charge of  the  Lutz  judgment  and  decree,  and  sought  to  have 
the  discharge  established,  and  the  plaintiff's  title  quieted 
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against  the  same.  The  cross-complaint  filed  by  appellant 
asserted  the  non-payment  and  discharge  of  the  Lutz  judg- 
ment, his  suretyship  therein,  and  payment  by  him,  and 
sought  to  have  said  judgment  declared  a  valid  and  subsisting 
lien  on  the  plaintiff's  property,  and  enforced  for  appellant's 
benefit  Both  actions  relate  to  the  validity  of  the  lien  of  the 
Lutz  judgment,  and  the  cross-complaint  was  clearly  ger- 
mane, and  the  motion  to  strike  it  out  should  have  been  over- 
ruled. It  follows  from  what  has  been  said  that  the  answer 
was  sufficient  against  a  complaint  to  quiet  title. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrers to  appellants'  first  and  second  paragraphs  of 
amended  answer,  and  to  overrule  appellees'  motion  to  strike 
out  appellants'  cross-complaint 
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[No.  19,856.    Filed  May  23,  1902.] 

Assault. — Threats. — Damages. — CivU  LiabUiiy. — Defendant  went  to 
the  home  of  plaintiff  where  she  was  alone  with  her  children,  and 
by  threats  to  bum  the  honse,  and  by  pointing  a  pistol  at  her, 
caused  her  to  leave  her  home  and  seek  safety  at  the  home  of  the 
nearest  neighbor,  one  mile  away.  Tlie  weather  being  cold,  the 
exposure  caused  her  to  be  sick  for  two  or  tliree  months.  Held, 
that  the  defendant  was  guilty  of  an  assault,  and  that  a  civil  action 
for  damages  would  lie.    pp.  603-605, 

SA3iE. — WUftdness. — Damages, — Fright, — Mental  Suffering, — ^In  an  action 
for  damages  for  an  assault,  where  it  appears  that  the  defendant's 
acts  were  wilful,  the  plaintiff  may  recover  full  comjpensation  for 
the  damages  sustained,  including  damages  for  fright  and  mental 
suffering,    pp.  605,  606. 

From  Jasper  Circuit  Court ;  J.  S.  Lairy,  Special  Judge. 

Action  by  Addie  Kline  against  Charles  M.  Kline  for 
damages  resulting  from  an  assault.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Transferred  from  Appellate 
Court,  under  §1337u  Burns  1901.    Affirmed. 

D.  Frasevj  W.  H.  Isham,  W,  Cummings  and  W.  Darrochy 
for  appellant. 

J,  T.  SaundersoUj  E.  G.  Hall  and  T.  B.  Cunninghamj  for 
appellee. 
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GiLLETT,  J. — The  appellee  brought  this  action  against 
appellant  to  recover  damages  for  an  allied  assault  The 
evidence  shows  without  dispute  the  following  state  of  facts : 
Late  in  the  afternoon  of  January  2, 1899,  appellant  went  to 
the  home  of  appellee  and  her  husband,  where  she  was  alone 
with  her  young  children,  and  told  her  that  he  wanted  her  to 
move  out,  that  he  would  help  her  do  so,  that  he  intended 
to  bum  the  house,  and  that  the  sun  would  never  shine  on 
it  again.  Appellant  then  went  away,  but  returned  in  a  few 
minutes.  When  appellee  was  advised  of  his  return,  she  went 
to  the  door  and  found  that  he  had  poured  kerosene  upon  the 
side  of  the  house  and  was  scratching  a  match,  for  the  seem- 
ing purpose  of  setting  fire  to  the  house.  When  she  appeared 
appellant  pointed  a  gun  at  her,  and  told  her  that  if  she  did 
not  go  back  in  the  house  he  would  blow  her  head  off ;  and 
then  he  added  that  if  she  did  not  leave  the  place  he  would 
shoot  her  and  her  children.  Appellee  and  her  children  were 
greatly  alarmed  and  fled  to  the  home  of  their  nearest  neigh- 
bor, who  lived  about  a  mile  away.  The  air  was  cold,  and  ap- 
pellee was  insufficiently  clothed ;  and  she  testifies  that  as 
a  result  of  her  exposure  she  contracted  a  severe  cold  that 
settled  in  her  head  and  lungs,  and  caused  her  to  be  ill  for 
two  or  three  months.  Appellant  made  no  attempt  to  gain- 
say the  evidence  of  the  outrageous  conduct  on  his  part  con- 
tained in  the  above  recital. 

There  was  a  verdict  and  a  judgment  for  appellee.  Appel- 
lant's counsel,  in  a  variety  of  ways,  have  sought  to  present 
the  question  whether  there  can  be  a  recovery  of  damages  for 
mere  fright.  Apart  from  any  consideration  as  to  whether 
there  was  any  showing  of  a  present  ability  to  commit  the 
threatened  violence,  so  as  to  give  a  remedy  for  the  public 
wrong,  by  way  of  prosecution  for  assault,  we  feel 
clear  that  there  was  such  an  'invasion  of  appellee's  private 
right  as  would  authorize  a  recovery  for  such  damages  as  she 
sustained.  Even  if  we  were  to  grant,  for  the  sake  of  the  ar- 
gument, that  there  was  not  an  assault,  within  the  meaning 
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of  our  criminal  statute,  jet  there  was  such  an  assault  as 
clearly  subjected  the  offender  to  a  civil  action  at  common 
law.  A  reputable  writer  upon  the  criminal  law  thus  defines 
the  term,  assault :  "An  attempt  or  the  unequivocal  appear- 
ance of  an  attempt,  with  force  or  viplence,  to  do  a  corporal 
injury,  and  may  consist  of  any  act  which  shall  convey,  to  the 
mind  of  the  person  set  upon,  a  well  grounded  apprehension 
of  personal  violence.^'  2  Arch.  Cr.  Pr.  &  PL  41.  Whatever 
may  be  the  changes  in  the  public  remedy,  the  ri^t  of  private 
action,  in  the  absence  of  other  legislation,  must  remain  as 
at  common  law.  Sir  William  Blackstone,  in  his  book  on 
private  wrongs,  said:  "The  rights  of  persons,  we  may 
remember,  were  distributed  into  absolute  and  relative; 
absolute,  which  were  such  as  appertained  and  belonged  to 
private  men  considered  merely  as  individuals  or  single  per- 
sons ;  and  relative,  which  were  incident  to  them  as  members 
of  society,  and  connected  to  each  other  by  various  ties  and 
relations.  And  the  absolute  rights  of  each  individual  were 
defined  to  be  the  right  of  personal  security,  the  right  of  per- 
sonal liberty,  and  the  right  of  private  property."  3  Wnu 
Blks.  Com.,  p.  *119.  Judge  Cooley,  in  his  Elements  of 
Torts  (p.  29)  said :  "The  right  to  one's  person  may  be  said 
to  be  a  right  of  complete  immunity ;  to  be  let  alone.  An  at- 
tempt to  commit  a  battery  usually  involves  an  insult^  a 
putting  in  fear,  a  sudden  call  upon  the  energies  for  prompt 
and  effectual  resistance,  and  the  law  for  these  reasons  makes 
the  assault  a  wrong  even  though  no  actual  battery  takes 
place'\  The  same  learned  writer  in  his  work  on  Torts 
(note  to  p.  *161)  said:  "Presenting  an  unloaded 
gun  at  one  who  supposes  it  to  be  loaded,  within  shoot- 
ing distance,  is  not  such  an  assault  as  can  be  pun- 
ished criminally,  although  it  may  sustain  a  civil  ac- 
tion." As  said  by  Gilchrist,  C.  J.,  in  Beech  v.  Haneoch, 
27  N.  n.  223,  229,  59  Am.  Dec.  373 :  "One  of  the  most 
important  objects  to  be  attained  by  the  enactment  of  laws 
and  the  institutions  of  civilized  society  is,  each  of  us  shall 
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feel  security  against  unlawful  assaults.  Without  such  se- 
curity society  loses  most  of  its  value.  Peace  and  order  and 
domestic  happiness,  inexpressibly  more  precious  than  mere 
fonns  of  government,  cannot  be  enjoyed  without  the  sense 
of  perfect  security.  We  have  a  right  to  live  in  society  with- 
out being  put  in  fear  of  personal  harm.  But  it  must  be  a 
reasonable  fear  of  which  we  complain.  And  it  surely  is  not 
unreasonable  for  a  person  to  entertain  a  fear  of  personal  in- 
jury when  a  pistol  is  pointed  at  him  in  a  threatening  man- 
ner, when,  for  aught  he  knows,  it  may  be  loaded,  and  may 
occasion  his  immediate  death.  The  business  of  the  world 
could  not  be  carried  on  with  comfort  if  such  things  could  be 
done  with  impunity."  See,  also.  State  v.  Rawles,  65  N.  C. 
334,  33T. 

In  this  case  there  was  a  wilful  and  distinct  invasion  of  ap- 
pellee's right  of  personal  security  by  an  act  of  inchoate  vio- 
lence. We  do  not  doubt  that  this  was  actionable.  There  was 
a  touching  of  the  mind,  if  not  of  the  body.  Newell  v.  Whit- 
cher,  53  Vt.  589,  38  Am.  Eep.  703 ;  Bishop  on  Non-Con- 
tract Law,  §§16,  31,  190,  191,  194,  417. 

Having  reached  the  conclusion  that  an  actionable  wrong 
was  done  appellee  by  appellant's  wilful  act,  we  assert  that, 
as  the  law  imports  some  damage,  she  was  entitled  to 
recover  full  compensation,  which  includes  compensation  for 
her  mental  suffering,  even  if  there  was  no  unlawful  touching 
of  the  body  and  no  physical  injury.  While  the  current  of 
authority  supports  the  doctrine  that  there  can  be  no  recov- 
ery for  mental  suffering,  where  there  has  been  no  physical 
injury,  in  ordinary  actions  for  negligence,  yet  that  is  not 
the  law  as  applied  to  a  wilful  injury  committed  against  the 
complaining  party. 

It  was  said  in  the  reporter's  note  to  Wyman  v.  Leavitt,  as 
reported  in  36  Am.  Rep.  303,  306 :  "There  can  be  no  doubt 
that  mental  suffering  forms  a  proper  element  of  damage  in 
actions  for  intentional  and  wilful  wrong,  and  in  actions  of 
negligence  resulting  in  bodily  injury ;  but  whether  it  forms 
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an  independent  ground  of  action^  disconnected  from  these 
facts,  is  more  doubtful."  In  Meagher  v.  Driscoll,  99  Mass. 
281,  96  Am.  Dec.  759,  it  was  held  that  a  trespasser  is  bound 
to  make  full  compensation.  The  supreme  court  of  Massachu- 
setts, in  passing  upon  the  question  as  to  whether  a  reco\;ery 
could  be  had,  in  an  ordinary  action  for  negligence  against  a 
carrier,  for  bodily  injury  resulting  solely  from  mental  dis- 
tress, gives  a  pretty  thorou^  exposition  of  the  rationale  of 
the  subject  of  damages  for  mental  suffering.  It  was  said : 
^Hules  of  law  respecting  the  recovery  of  damages  are  framed 
with  reference  to  the  just  rights  of  both  parties ;  not  merely 
what  it  might  be  right  for  an  injured  person  to  receive,  to 
afford  just  compensation  for  bis  injury,  but  also  what  it  is 
just  to  compel  the  other  party  to  pay.  *  *  *  The  law 
of  negligence  in  its  special  application  to  cases  of  accidents 
has  received  great  development  in  recent  years.  The  num- 
ber of  actions  brought  is  very  great.  This  should  lead  courts 
well  to  consider  the  grounds  on  which  claims  for  compen- 
sation properly  rest,  and  the  necessary  limitations  of  the 
right  to  recover.  We  remain  satisfied  with  the  rule  that 
there  can  be  no  recovery  for  fright,  terror,  alarm,  anxiety, 
or  distress  of  mind,  if  these  are  unaccompanied  by  some 
physical  injury;  and,  if  this  rule  is  to  stand,  we  think  it 
should  also  be  held  that  there  can  be  no  recovery  for  such 
physical  injuries  as  may  be  caused  solely  by  such  mental 
disturbance,  where  there  is  no  injury  to  the  person  from 
without.  The  logical  vindication  of  this  rule  is  that  it  is  un- 
reasonable to  hold  persons,  who  are  merely  n^ligent,  bound 
to  anticipate  and  guard  against  fright  and  the  dbnsequences 
of  fright;  and  that  this  would  open  a  wide  door  for  unjust 
claims,  which  could  not  be  successfully  met.  These  views 
are  supported  by  the  following  decisions  [citing  cases].  It 
is  hardly  necessary  to  add  that  this  decision  does  not  reach 
those  classes  of  actions  where  an  intention  to  cause  mental 
distress  or  to  hurt  the  feelings  is  shown,  or  is  reasonably  to 
be  inferred,  as  for  example,  in  cases  of  seduction,  slander. 
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malicious  prosecution,  or  arrest,  and  some  others."  Spade 
V.  Lynn,  etc.,  B.  Co.,  168  Mass.  285,  38  L.  R.  A.  512,  60 
Am.  St.  393. 

Upon  a  consideration  of  the  premises  and  a  review  of  the 
authorities,  we  are  persuaded  that  it  is  proper,  where  a  cause 
of  action  accrues  to  a  person  through  the  wiKul  wrong  of 
another,  and  damages  are  thereby  sustained  by  way  of  fright, 
to  allow  therefor,  whether  the  person  complaining  received 
any  physical  injury  or  not.  This  conclusion  is  not  out  of  ac- 
cord with  the  case  of  Western  Union  Tel.  Co.  v.  Ferguson, 
157  Ind.  64,  54  L.  R.  A.  846. 

As  the  complaint  was  sufficient,  and  the  result  clearly 
right  upon  the  evidence,  we  refuse  to  reverse  for  Other  pos- 
sible errors  that  do  not,  in  a  substantial  sense,  relate  to  the 
merits. 

Judgment  affirmed. 


Davis  Coal  Company  v.  Polland. 

[No.  19,644.  Filed  January  15, 1902.  Behearing  denied  May  2d,  1902.  ] 

Masteb  and  Svrva.V(T.— Statutory  Duty  and  LiabUiiy.— Waiver  by  Emr 
ploye, — A  contract  of  employment  by  which  an  employe  waives  in 
advance  his  right  of  having,  and  relieves  his  employer  of  the  duty 
of  providing,  specific  safeguards  required  by  statute,  is  unenforce- 
able,   pp.  615-617. 

Sake. — Failure  to  Provide  Statutory  Safeguards. — Personal  Injury. — Com- 
plaint.— ^In  an  action  by  a  mine  employe  for  personal  injuries  oc- 
casioned by  the  failure  of  the  mine  operator  to  provide  certain 
statutory  safeguards  it  is  not  necessary  to  allege  in  the  complaint 
that  the  plaintiff  was  ignorant  of  such  failure  on  the  part  of  the 
defendant,  or  that  he  did  not  assume  the  risks  resulting  in  his  in- 
jury,   pp.  618-618. 

Same. — Damages  for  Violation  of  Statute. — Penalty. — The  right  of  action 
for  damages  for  injuries  caused  by  the  violation  of  a  statute  is  in 
no  way  affected  by  a  provision  of  such  statute  imposing  a  penalty 
for  its  violation,    p.  616. 

OoNSTiTUTiONAL  JjJlw.— Statutory  Safeguards  for  Miners  Not  Class  Leg- 
islation.— A  statute  providing  that  mine  operators  shall  furnish 
certain  safeguards  for  employes  working  in  mines,  is  not  class 
legislation,  since  it  applies  alike  to  all  ];)ersons  in  like  circum- 
stances,   p.  $17. 
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NBauGBNOB.— Jf^^ury  of  Mine  EmpU^e.-^-Contribulory  Negligence. — Com- 
plamt. — ^Where,  in  an  action  by  a  miner  for  damages  resulting 
from  the  falling  of  a  mine  roof,  it  appeared  from  the  complaint 
that  plaintiff  was  an  experienced  miner  who  knew  that  defendant 
had  failed  to  provide  props  as  provided  by  statnte,  and  with  this 
knowledge  continued  his  work  till  injured,  but  that  there  was 
nothing  in  the  appearance  of  the  roof  to  indicate  immediate 
danger ;  that  he  was  nnable  to  And  defects  by  the  nsnal  tests ;  and 
that  he  conld  and  would  have  propped  the  roof  if  the  necessary 
timbers  had  been  supplied,  the  specific  averments  do  not  overoome 
the  general  allegation  of  freedom  from  fault,    pp,  618-SfO. 

Mastbb  and  Ssbvant.— Cool  Mtrnng.-^Violation  of  StcOutory  DtOy,— 
Special  Findings,— In  an  action  by  a  mine  employe  for  personal 
injuries  occasioned  by  the  failure  of  the  mine  operator  to  provide 
certain  statutory  safeguards,  there  was  a  general  verdict  for 
plaintiff,  and  special  findings  returned,  showing  that  plaintiff 
was  an  experienced  miner;  that  slate  from  the  roof  of  the  mine 
fell  upon  him  while  he  was  working  at  the  face  of  a  coal  vein; 
that  slate  is  liable  to  fall  at  any  time  vnthout  warning;  that  the 
falling  of  slate,  if  not  propjMd,  is  an  inherent  danger  in  coal 
mining;  that  appellee  had  knowledge  of  the  danger;  that  it  is 
not  impossible  nor  difGicult  to  tell  whether  slate  is  in  the  roof  of 
a  mine  before  it  suddenly  falls;  that  plaintiff  examined  the  slate 
that  fell  on  him  a  few  minutes  before  it  fell,  and  believed  it  was 
safe;  that  defendant's  bank  boss  could  not  have  made  any  other 
test  than  plaintiff  made;  that  the  driver  delivered  props  three 
days  before  the  accident;  and  that  slate  can  be  safely  propped. 
Heldf  that  the  finding  in  the  general  verdict  that  defendant  failed 
to  perform  its  statutory  duty  is  not  impeached  by  the  special 
findings,    pp,  690,  621, 

From  Clay  Circuit  Court;    S.  M.  McGhregoTj  Judge. 

Action  by  Samuel  Polland  against  the  D.  H.  Davis  Coal 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

G.  A.  Knightj  for  appellant. 

8.  D.  Coffey  and  A.  W.  Knight^  for  appellee. 

Bakeb,  J. — This  cause  has  been  transferred  here  because 
the  Appellate  Court  ivas  equally  divided  on  the  questions  in- 
volved.   Davis  Coal  Co,  v.  Polland,  27  Ind.  App.  697. 

Appellee  had  judgment  against  appellant  for  damages  for 
personal  injuries.    The  assignments  are  that  the  court  erred 
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in  overruling  appellant's  demurrer  to  the  complaint^  motion 
for  judgment  on  the  jury's  answers  to  interrogatories  notr 
withstanding  the  general  verdict,  and  motion  for  a  new  trial. 
I.  The  complaint  is  as  follows :  "Samuel  Polland,  plain- 
tiff, complains  of  D.  H.  Davis  Coal  Company,  defendant^ 
and  says  that  on  the  30th  day  of  November,  1897,  the 
said  defendant  was  and  for  many  years  prior 
thereto  had  been  a  duly  organized  corporation,  organized 
under  the  laws  of  the  State  of  Indiana  for  mining  pur- 
poses ;  that  the  said  defendant  then  was  and  for  a  long  time 
prior  thereto  had  been  engaged  in  the  business  of  min- 
ing coal  in  Clay  county,  Indiana,  by  means  of 
a  shaft  sunk  from  the  surface  of  the  earth  to  the 
bed  of  said  coal,  and  by  means  of  driving  entries  through 
the  same,  from  which  said  entries  rooms  were  turned ;  that 
on  said  day  said  defendant  had  in  its  employ,  engaged  in 
mining  ooal  in  said  mine,  more  than  ten  men,  to  wit,  100 
men ;  that  on  said  day  the  plaintiff  then  was  in  the  employ 
of  the  said  defendant  as  a  coal  miner,  engaged  in  mining 
coal  in  said  mine,  in  a  room  on  an  entry  running  in  a  west- 
erly direction  from  the  bottom  of  said  shaft ;  that  by  reason 
of  the  fact  that  the  plaintiff  was  so  engaged  in  the  employ 
of  the  defendant  as  its  servant  in  said  mine  it  became  and 
was  the  duty  of  the  defendant  to  use  reasonable  care  to  fur- 
nish him  a  safe  place  in  which  to  perform  hia  said 
work,  and  to  protect  him  therein,  and  to  that  end  it  became 
and  was  the  duty  of  the  defendant  to  keep  constantly  on 
hand  at  its  said  mine,  a  sufficient  supply  of  timbers,  and  to 
deliver  at  said  working  place  of  the  plaintiff  all  props,  caps, 
and  timbers  of  proper  length,  when  needed  and  required  by 
the  plaintiff,  so  that  he  might  be  at  all  times  able  to  secure 
properly  his  said  room  from  caving  in ;  that  it  was  the  fur- 
ther duty  of  the  said  defendant,  by  its  bank  boss,  to  visit 
and  examine  each  and  every  working  place  in  said  mine,  in- 
cluding the  room  in  which  this  plaintiff  was  at  work  at  least 
Vol.  168—89 
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every  alternate  day,  and  to  examine  and  see  that  each  and 
every  working  place  in  said  mine,  including  the  room  in 
which  this  plaintiff  so  worked,  was  properly  secured 
by  props  or  timbers,  and  that  safety  was  in  all  respects 
assured,  and  to  see  that  a  sufficient  supply  of  props, 
caps  and  timbers  was  always  on  hand  at  this  plain- 
tiff^s  said  room  or  working  place  in  order  that  the  same 
might  be  propped  and  made  secure  and  safe;  and  the 
plaintiff  alleges  that  the  said  defendant  did  not  per- 
form its  said  duty  in  that  behalf,  but  wholly  failed  and 
neglected  so  to  do  in  this:  That  it  did  not  keep  con- 
stantly on  hand  a  sufficient  supply  of  timbers  of  proper 
length  when  needed  and  required  by  the  plaintiff  so  that 
he  might  be  at»all  times  able  to  secure  properly  his  said  room 
and  working  place  from  caving  in,  but,  on  the  contrary,  it 
negligently  and  carelessly  refused  and  neglected  to  deliver 
the  necessary  props,  caps,  and  timbers  of  proper  length  to 
the  said  plaintiff  at  his  said  working  place,  although  often 
requested  by  the  plaintiff  so  to  do ;  that  said  defendant  negli- 
gently and  carelessly  failed,  by  its  bank  boss,  to  visit  and  ex- 
amine the  said  working  place  and  room  of  the  plaintiff  at 
least  every  alternate  day  while  the  plaintiff  was  at  work 
therein,  and  see  that  the  same  was  properly  secured  by  props 
or  timbers,  and  that  safety  was  in  all  respects  assured,  and 
see  that  a  sufficient  supply  of  props,  caps,  and  timbers  was 
always  on  hand  at  the  said  working  place  and  room  of  this 
said  plaintiff,  but,  on  the  contrary,  did  not  visit  said  working 
place  more  than  once  a  week  and  negligently  and  carelessly 
permitted  the  same  to  remain  without  props,  caps,  and  tim- 
bers for  two  days  prior  to  the  injury  hereinafter  complained 
of,  so  that  by  reason  of  the  negligence  of  the  said  defendant 
as  herein  stated  the  plaintiff  was  unable  to  prop  and  make 
secure  the  said  room  and  working  place  in  which  he  was  per- 
forming his  said  work ;  that  by  reason  of  the  said  negligence 
of  the  defendant,  and  by  reason  of  the  want  of  timbers,  caps, 
and  props  of  proper  length  to  secure  the  same,  -the  roof  of 
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the  said  room  in  which  the  plaintiff  was  at  work  became  and 
was  weak  and  dangerous,  which  was  well  known  by  the  de- 
fendant, or  might  have  been  known  by  it  had  it  used  reason- 
able diligence  to  ascertain  the  same ;  that  by  reason  of  the 
weak  and  imsaf e  condition  of  said  room,  caused  as  aforesaid 
from  inability  of  the  plaintiff  to  prop  and  secure  the  same 
for  want  of  props,  caps  and  timbers  of  proper  length 
as  aforesaid,  the  said  roof  of  said  room  in  which  plain- 
tiff was  performing  his  work  in  said  mine  on  the  SOthi 
day  of  November,  1897,  suddenly  gave  way,  caved  in, 
and  fell  upon  the  plaintiff,  thereby  crushing  and  maim- 
ing the  flesh  and  bones  in  his  right  leg  below  the  knee, 
without  any  fault  or  negligence  on  his  part;  that  by 
reason  of  said  injury  the  plaintiff  became  sick,  sore, 
and  lame^  and  was  confined  to  his  bed  for  a  long  space 
of  time,  to  wit,  two  months,  and  suffered  and  endured 
great  bodily  pain  and  mental  anxiety  and  suffering,  and 
has  been  permanently  injured,  and  lost  a  large  amount 
of  time,  to  wit,  four  months,  of  the  value  of  $300,  and  will 
never  be  able  to  earn  money  by  his  labor  as  he  was  prior  to 
said  injury ;  that  said  injury  occurred  wholly  by  the  fault 
and  negligence  of  the  said  defendant,  while  the  plaintiff  was 
in  the  exercise  of  due  care  and  caution;  that  if  the  said  de- 
fendant had  performed  its  duty,  and  visited  said  working 
place  of  the  plaintiff  by  its  bank  l)oss,  and  had  seen  that 
safety  was  in  all  respects  assured,  and  seen  that  timbers, 
props,  and  caps  of  proper  length  were  always  on  hand,  said 
injury  would  not  have  occurred ;  that  had  the  said  defendant 
furnished  this  plaintiff  with  timbers,  caps,  and  props,  as 
was  its  duty,  he  could  and  would  have  propped  and  secured 
the  roof  of  said  room  and  working  place  so  that  the  same 
would  not  have  caved  in,  fallen  upon,  and  crushed  his  said 
leg;  that  at  and  prior  to  the  time  of  said  injury  there  was 
nothing  in  the  appearance  of  said  roof  to  indicate  immediate 
danger,  and  he  was  unable  to  find  any  defect  therein  by  the 
usual  and  ordinary  tests,  but  he  says  the  same  could  and 
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would  have  been  made  by  him  perfectly  secure  but  for 
the  negligence  of  the  defendant  as  herein  allied ;  that  by 
reason  of  the  injuries  herein  alleged  the  plaintiff  has  been 
damaged  in  the  sum  of  $3,000.  Wherefore  he  demands 
judgment  for  $3,000,  and  all  other  proper  relief/' 

The  parts  of  the  statutes  on  mines  that  are  pertinent  pro- 
vide :  "Miners'  bosses  shall  visit  their  miners  in  their  work- 
ing places  at  least  once  every  day  where  any  nimiber  not  less 
than  ten  nor  more  than  fifty  miners  are  employed,  and  as 
often  as  once  every  two  days  when  more  than  fifty  miners 
are  employed."  §7447  Bums  1901,  §5472a  Homer  1901. 
"The  owner,  operator,  agent  or  lessee  of  any  coal  mine  in 
this  State  shall  keep  a  sufficient  supply  of  timber  at  the 
mine,  and  the  ovmer,  operator,  agent  or  lessee  shall  de- 
liver all  props,  caps  and  timbers  (of  proper  length)  to  the 
rooms  of  the  workmen  when  needed  and  required,  so  tiiat  the 
workmen  may  at  all  times  be  able  to  secure  properly  the 
workings  from  caving  in.''  §7466  Bums  1901,  §5480g  Hor- 
ner 1901.  "The  mining  boss  shall  visit  and  examine  every 
working  place  in  the  mine  at  least  every  alternate  day 
while  the  miners  of  such  place  are  or  should  be  at  work, 
and  shall  examine  and  see  that  each  and  every  working 
place  is  properly  secured  by  props  and  timber  and 
that  safety  of  the  mine  is  assured.  He  shall  see  that  a 
sufficient  supply  of  props  and  timber  are  always 
on  hand  at  the  miners'  working  places."  §7472 
Bums  1901,  §5480m  Homer  1901.  "For  any  injuir 
to  person  or  property  occasioned  by  any  violation  of  this 
Bfity  or  any  wiKul  failure  to  comply  with  any  of  its  provis- 
ions, a  right  of  action  against  the  owner,  operator,  agent  or 
lessee  shall  accrue  to  the  party  injured  for  the  direct  injury 
sustained  thereby".  §7473  Bums  1901,  §5480n  Homer 
1901. 

Two  questions  arise  on  the  complaint:  Assumption  of 
risk  and  contributory  negligence. 
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(1)  The  complaint  does  not  negative  the  employees 
knowledge  of  the  employer's  n^ligent  failure  to  perform 
the  duties  imposed  by  statute,  and  of  the  dangers  resulting 
therefrom. 

If  the  cause  of  action  in  this  case  were  based  upon  the  em- 
ployer's neglect  to  perform  a  common  law  duty,  or  if  there 
were  no  valid  distinction  between  jieglect  of  a  common  law 
duty  and  neglect  of  a  specific  statutory  duty,  the  complaint 
would  be  fatally  defective.  Ames  v.  Ldke  Shore,  etc.,  B.  Co., 
136  Ind.  363 ;  Louisville,  etc.,  B.  Co.  v.  Kemper,  147  Ind. 
561 ;  WhitcoTnb  v.  Standard  Oil  Co.,  153  Ind.  613. 

By  the  common  law  an  employer  is  required  to  exercise 
that  degree  of  care  in  providing  his  employe  a  safe  working 
place  and  tools  and  appliances  which  a  reasonably  prudent 
person  would  exercise  under  like  circumstances.  The  rule 
is  general.  There  is  no  fixed  quantum  of  care  that  must  be 
exercised  invariably  in  all  cases.  In  each  case  the  qua/ntum 
of  care  required  by  the  common  law  rule  is  dependent 
largely  upon  the  circumstances  of  that  case  and  to  quite 
an  extent  upon  what  the  jury  and  court  may  think  a 
reasonably  prudent  person  would  have  done  under  those 
circumstances.  The  manner  of  constructing  the  work- 
ing place,  and  the  selection  of  tools  and  appliances,  and 
the  keeping  of  them  in  proper  repair,  therefore,  are 
left  to  the  employer's  judgment  and  discretion  with- 
out limitation  except  this :  that  he  must  do  what  a  reason- 
ably prudent  person  would  do  in  his  place.  Now,  if  the  em- 
ployer does  what  he  thinks  comes  up  to  this  general  stand- 
ard, and  if  the  employe  examines  the  place  and  appliances, 
adds  his  judgment  to  that  of  the  employer,  and  agrees  as  one 
of  the  terms  of  his  contract  of  employment  that  the  employer 
has  done  all  that  a  reasonably  prudent  person  should  do  un- 
der the  circumstances,  and  that  he  will  notify  the  employer 
of  after-occurring  defects,  the  employe  expressly  assumes 
the  risks  that  are  known  to  him  or  might  have  become  known 
by  the  exercise  of  ordinary  care,  of  which  he  has  made  no 
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complaint  to  the  employer.  So,  also,  the  conditions  being 
the  same  except  that  the  assumption  of  risk  is  not  expressly 
included  in  the  contract  of.  employment,  the  law  reads  bto 
the  contract,  from  the  employe's  knowledge  and  silence,  his 
agreement  to  assume  all  known  and  obvious  risks.  Whether 
express  or  implied,  assumption  of  risk  is  a  matter  of  con- 
tract In  either  case  the  employe  whose  injury  is  due  to  a 
known  or  an  obvious  defect  in  place  or  appliances,  whidi 
he  has  suffered  to  continue  without  objection,  cannot  hold 
the  employer  liable, — ^not  because  the  employer  was  not  in 
fact  negligent,  for  he  may  not  have  exercised  ordinary  care; 
not  because  the  employe  was  contributorily  negligent^  for  at 
the  time  and  under  the  circumstances  of  the  accident  he 
may  have  used  due  care  to  avoid  injury ;  but  because  the 
employe  has  agreed  for  a  sufficient  consideration  to  absolve 
the  employer,  and  to  assume  for  himself  the  risk  of  such  in- 
jury. 

If  a  statute  is  a  mere  affirmation  of  the  common  law  duly 
of  the  employer  with  respect  to  providing  safe  working 
places  and  tools,  the  rule  as  to  assumption  of  risk  remains  in 
force.  The  standard  of  care  continues  to  be  the  conduct  of 
the  reasonably  prudent  person  under  like  circumstances; 
and  the  means  of  measuring  up  to  it  may  stiU  be  the  subject 
for  the  joint  judgment  and  agreement  of  the  employer  and 
the  employe. 

If,  however,  the  statute,  as  in  this  case,  sets  up  a  definite 
standard,  and  requires  specific  measures  to  be  taken  by  the 
employer  in  providing  safe  working  places  and  appliances, 
other  considerations  come  into  view.  The  very  fact  of  such 
legislation  indicates  that  the  lawmakers  believed  that  the 
operation  of  the  common  law  rules  did  not  afford  the  em- 
ploye sufficient  protection ;  that,  under  the  development  of 
the  modem  industrial  system,  tending  to  centralization  of 
capital  and  impersonal  management,  the  employe  did  not 
stand  upon  a  footing  of  equality  with  the  employer  in  con- 
tracting for  his  safety ;  and  that  the  necessity  of  earning  the 
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daily  wage  frequently  constrained  the  employe  to  put  up 
with  defective  place  and  tools,  without  complaint,  by  reason 
of  his  fear  of  the  consequences  of  complaining.  From  these 
conditions  grew  the  necessity,  or  at  least  the  propriety,  of 
requiring  certain  specific  measures  to  be  taken  for  the  pro- 
tection of  employes.  The  manner  of  constructing  and  main- 
taining the  working  places  and  appliances  so  as  to  measure 
up  to  the  general  standard  of  the  reasonably  prudent  person 
was  no  longer  left  to  the  judgment  of  the  employer.  A  defi- 
nite standard  was  fixed  by  the  legislature.  It  is  the  duty  of 
the  employer  to  use  the  very  means  named  in  the  statute. 
He  is  not  at  liberty  to  adopt  others,  though  in  his  opinion 
they  are  more  efficacious  than  those  prescribed  by  the  law- 
makers. How,  then,  can  there  be  any  lawful  basis  for  an 
agreement,  implied  or  express,  that  the  employer  shall  vio- 
late the  law,  and  that  the  employe  shall  be  remediless? 

The  doctrine  of  assumed  risk,  in  its  essential  nature,  con- 
stitutes a  defense.  The  employe  brings  his  action  for  dam- 
ages for  personal  injury.  It  is  based  upon  the  employer's 
negligent  failure  to  discharge  a  duty  owing  to  the  employe. 
Duties  and  rights  are  correlative, — ^what  is  the  duty  of  the 
employer  to  do  for  his  employe,  is  the  right  of  the  employe 
to  require  of  his  employer.  The  employer  says,  "You  have 
no  right  of  action  against  me  because  you  contracted  with 
me  long  before  the  accident  happened  that  you  would  assume 
the  very  risk  you  are  now  complaining  of."  Such  a  contract, 
when  the  duty  of  the  employer  and  the  right  of  the  em- 
ploye are  measured  by  the  indefinite  standard  of  care  that  a 
reasonably  prudent  person  would  have  exercised  under  like 
circumstances,  is  enforceable.  And  so  the  heart  of  the  pres- 
ent case  is  this :  Is  a  contract  enforceable  by  which  the  em- 
ploye waives  in  advance  his  right  of  having,  and  relieves 
his  employer  of  the  duty  of  providing,  the  specific  safe- 
guards required  by  the  statute? 

The  statute  does  not,  in  terms,  forbid  the  making  of  such 
a  contract.    And  it  ig  said  that  the  court  should  not  hold  it 
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to  be  impliedly  forbidden,  because,  for  one  thing,  the  statute 
provides  a  punishment  by  fine  for  the  employer's  violations, 
and  a  second  punishment  for  the  same  offense  is  not  per- 
missible. The  action  of  the  employe  is  solely  to  recover 
compensation  for  actual  damages.  The  payment  of  com- 
pensative damages  is  not  punishment  The  right  of  the 
State  to  recover  a  penalty,  and  the  right  of  an  aggrieved 
party  to  recover  compensation,  are  not  inconsistent.  In- 
deed, the  right  to  the  penalty  (in  the  form  of  punitive  dam- 
ages) as  well  as  to  compensation  might  have  been  given  to 
the  aggrieved  party, — as  in  the  telegraph  cases.  Western 
Union  Tel.  Co.  v.  Henley,  157  Ind.  90.  Since  the  two 
rights  (or  sanctions  for  enforcing  observance)  are  inde- 
pendent of  each  other,  the  presence  of  the  penal  provision 
in  the  statute  makes  neither  for  nor  against  the  right  to  com- 
pensation free  from  the  defense  of  assumed  risk.  The  case 
stands  as  if  the  employer's  failure  to  comply  with  the  re- 
quirements of  the  act  had  not  been  made  a  misdemeanor. 

It  is  true,  as  propounded  by  counsel,  that  the  State  can 
not  compel  an  injured  employe  to  bring  an  action  for  dam- 
ages, nor  prevent  his  settling  or  dismissing  it  if  begun.  But 
the  l^islature  may  well  have  believed  that  the  natural  desire 
of  employes  to  recover  compensation  for  injuries  would  lead 
employers  to  fulfill  the  law.  At  any  rate,  those  employers 
who  are  brought  into  court  to  defend  have  nothing  to  com- 
plain of  on  this  score.  The  employe's  right  to  control  his 
lawsuit,  however,  does  not  touch  the  question  of  his  right  to 
bind  himself  in  advance  to  absolve  the  employer  from  the 
performance  of  specific  statutory  duties. 

Freedom  of  contract  should  not  be  lightly  interfered  with. 
As  a  general  rule,  the  right  of  contracting  as  one  sees  fit 
stands  untrammeled.  But  the  State  has  power  to  restrict 
this  right  in  the  interest  of  public  health,  morals,  and  the 
like.  When,  in  the  present  case,  it  is  pointed  out  that  the 
l^islature  has  failed  in  terms  to  deny  the  employe's  right  to 
assume  the  risks  from  his  employer's  disregard  of  the  stat- 
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ute,  the  question  is  not  ended.  If  the  legislature  has  clearly 
expressed  the  public  policy  of  the  State  on  a  matter  within 
its  right  to  speak  upon  authoritatively,  and  if  that  public 
policy  would  be  subverted  by  allowing  the  em- 
ploye to  waive  in  advance  his  statutory  protection, 
the  contract  is  void  as  unmistakably  as  if  the  statute  in 
direct  words  forbade  the  making  of  it.  If  mines  and  fac- 
tories and  stores  and  railroads  were  to  stand  vacant,  were 
not  to  be  operated  by  citizens  in  whose  lives  and  limbs  the 
State  has  an  interest^  it  is  inconceivable  that  the  legislature 
would  have  spoken  as  it  has,  even  if  it  had  authority  to  do 
so.  To  promote  safety  to  life  and  limb,  as  indisputably  as 
to  advance  public  health,  education  and  morals,  to  prohibit 
usury,  to  provide  for  exemption  and  stay  of  execution,  the 
legislature  has  the  right  to  act. 

The  statute  in  question  is  not  class  legislation.  Employ- 
ments differ  in  d^ree  of  hazard.  Each  has  its  separate 
dangers,  which  must  be  guarded  against  in  the  appropriate 
way.  To  classify  l^slation  by  distinctions  that  naturally 
inhere  in  the  subjectrmatter  is  not  to  indulge  in  class  legis- 
lation. A  law  is  general  and  uniform  if  all  persons  in  the 
same  circumstances  are  treated  alike. 

The  purpose  of  this  statute  to  promote  the  safety  of  min- 
ers being  clear,  and  the  right  of  the  l^slature  to  pass  it 
being  unquestionable,  the  court  should  not  declare  it  a  dead 
letter.  If  the  employer  may  avail  himself  of  the  defense 
that  the  employe  agreed  in  advance  that  the  statute  should 
be  disregarded,  the  court  would  be  measuring  the  rights  of 
the  persons  whom  the  lawmakers  intended  to  protect  by  the 
common  law  standard  of  the  reasonably  prudent  person,  and 
not  by  the  definite  standard  set  up  by  the  legislature.  This 
would  be  practically  a  judicial  repeal  of  the  act.  It  is  no 
hardship  to  the  employer  to  disallow  him  a  defense  based  on 
an  agreement  that  he  should  violate  a  specific  statutory 
duly.    His  sure  protection  lies  in  obedience  to  the  law.    The 
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risks  that  still  inhere  in  the  business  after  this  is  done  may 
be  assumed  by  the  employe. 

This  is  not  the  only  instancy  in  which  the  court  has  found 
a  legislative  limitation  upon  the  right  of  contract,  though 
not  declared  in  terms.  A  contract  by  which  a  debtor  under- 
takes in  advance  of  judgment  not  to  take  a  stay  of  execution 
or  to  claim  exemption  is  held  to  be  void,  although  the  statute 
does  not  expressly  forbid  the  making  of  such  a  contract 
Moloney  v.  Newton,  85  Ind.  565,  44  Am.  Kep.  46.  The 
lawmakers,  in  effect,  said  that  it  is  contrary  to  public  policy 
to  allow  a  debtor  to  be  stripped  to  nakedness.  The  State ' 
in  many  ways  is  interested  in  the  debtor's  being  a  self- 
respecting  and  self-sustaining  citizen.  Therefore  the 
debtor  is  not  permitted  to  barter  away  the  State's  interest 
in  him.  And  though,  after  judgment,  he  is  not  compelled 
to  take  a  stay  or  claim  his  exemption,  the  legislature  deemed 
that  the  public  policy  would  be  amply  enforced  by  his  privi- 
l^e  to  do  so.    Other  examples  of  this  kind  might  be  cited. 

The  conclusion  that  the  employer  may  not  put  upon  the 
employe  the  risks  that  arise  from  the  employer's  disregard 
of  specific  statutory  requirements  is  supported  by  the  fol- 
lowing authorities :  Narramore  v.  Cleveland,  etc,  R.  Co., 
96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68;  Durant  v. 
Lexington  Coal  Mining  Co.,  97  Mo.  62,  10  S.  W.  484; 
Greenlee  v.  Southern  R.  Co.,  122  N.  C.  977,  30  S.  E.  115, 
41  L.  R.  A.  399,  65  Am.  St  734;  Baddeley  v.  Earl  Gran- 
viUe  (1887),  L.  R.  19  Q.  B.  D.  423,  17  Eng.  Rul.  Cas. 
212;  Groves  v.  Wimbome  (1898),  L.  R.  2  Q.  B.  D.  402; 
Curran  v.  Grand  Trunk  R.  Co.,  25  Ont  App.  407. 

(2)  As  to  contributory  negligence.  The  complaint  al- 
leges that  appellee  used  due  care  and  caution  to  avoid  in- 
jury. This  is  enough,  unless  the  specific  averments  show 
this  general  allegation  to  be  untrue.  It  sufficiently  appears 
that  appellee  was  an  experienced  miner,  knew  that  appellant 
had  failed  to  provide  supports  as  required  by  statute,  and 
with  this  knowledge  continued  at  his  work  until  injured. 
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Appellant  claims  that  this  constituted  such  negligence  as  to 
preclude  a  recovery.  Counsel  are  confusing  the  doctrines  of 
contributory  negligence  and  assumption  of  risk.  Assump- 
tion of  risk  is  a  matter  of  contract  Contributory  negligence 
is  a  question  of  conduct.  If  appellee  were  to  be 
defeated  by  the  rule  of  assumed  risk,  it  would  be  because 
he  agreed,  long  before  the  accident  happened,  that  he  would 
assume  the  very  risk  from  which  his  injury  arose.  If  ap- 
pellee were  to  be  defeated  by  the  rule  of  contributory  negli- 
gence, it  would  be  because  his  conduct,  at  the  time  of  the 
accident  and  under  all  of  the  attendant  circumstances,  fell 
short  of  ordinary  care.  If  the  one  circumstance  of  the  em- 
ploye's knowledge  of  the  employer's  failure  to  provide  the 
statutory  saf^uards  were  held,  as  a  matter  of  law,  always 
to  overcome  the  other  circimistances  characterizing  the  em- 
ploye's conduct  at  the  time  of  the  accident,  assumption  of 
risk  would  be  successfully  masquerading  in  the  guise  of  con- 
tributory negligence.  If  assumption  of  risk  is  the  issue, 
knowledge  of  defective  conditions  and  acquiescence  therein 
are  fatal.  If  contributory  negligence  is  the  issue,^  knowl- 
edge of  defective  conditions  and  acquiescence  therein 
may  be  fatal,  may  be  not;  depending  upon  whether  a  person 
of  ordinary  prudence,  under  all  the  circumstances,  would 
have  done  what  the  injured  person  did.  If  the  risk  is  so 
great  and  immediately  threatening  that  a  person  of  ordi- 
nary prudence,  under  all  the  circumstances,  would  not  take 
it,  contributory  negligence  is  established.  If  the  risk  is  not 
so  great  and  immediately  threatening  but  that  a  person  of 
ordinary  prudence,  under  all  the  circumstances,  would  take 
it,  contributory  negligence  is  not  established.  Appellee 
alleges  that  there  was  nothing  in  the  appearance  of  the 
mine's  roof  to  indicate  immediate  danger,  that  he  was  un- 
able to  find  any  defect  therein  by  the  usual  tests,  and  that 
he  could  and  would  have  propped  up  the  slate  securely  if 
appellant  had  not  been  derelict  in  supplying  timbers.    The 
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specific  averments  do  not  overcome  the  general  allegation  of 
freedom  from  fault. 

II.  The  answers  to  interrogatories  upon  which  ap- 
pellant claims  judgment  notwithstanding  the  general  verdict 
show  that  appellee  was  an  experienced  miner;  that  slate 
from  the  roof  fell  upon  him  while  he  was  working  at  the 
face  of  the  coal  vein;  that  slate  is  liahle  to  fall  at  any  time 
suddenly  and  without  warning;  that  the  falling  of  slate^ 
if  not  propped,  is  an  inherent  danger  in  coal  mining;  that 
appellee  had  knowledge  of  such  danger ;  that  he  knew  that 
the  roof  of  the  room  in  which  he  was  working  was  composed 
largely  of  slate;  that  he  knew  that  large  quantities  of  slate 
had  been  falling  almost  daily ;  that  it  is  not  impossible  nor 
diflScult  to  tell  whether  slate  is  in  the  roof  of  a  mine  before 
it  suddenly  falls ;  that  appellee  examined  the  slate  that  fell 
on  him  a  few  minutes  before  it  fell  and  believed  it  was  safe; 
that  appellant's  bank  boss  could  not  have  made  any  other 
test  than  appellee  made;  that  the  driver  delivered  props  at 
appellee's  room  on  Saturday  preceding  the  accident  on  Tues- 
day ;  and  that  slate  can  be  safely  propped. 

The  questions  of  assumed  risk  and  of  contributory  n^li- 
gence  are  again  presented  in  argument 

Appellee  did  not  assume  the  risks  arising  from  appellant's 
disregard  of  its  stfiiiEutory  duties.  The  answers  do  not  prove 
that  these  duties  were  performed.  The  props  delivered  on 
Saturday  may  have  all  been  used  as  the  work  progressed  into 
the  vein  of  coal.  The  finding  in  the  general  verdict  that 
appellant  failed  to  perform  its  statutory  duties  stands  unim- 
peached. 

Do  the  answers  override  the  general  verdict  on  the  ques- 
tion of  contributory  negligence?  Large  quantities  of  slate 
fell  almost  daily.  But  the  evidence  may  have  shown  that 
some  days  none  fell ;  that  ordinarily  a  test  would  show  what 
part  of  the  slate  would  fall  and  what  would  hold ;  and  that 
the  chances  were  largely  in  favor  of  safety,  if  tests  were 
made.    Appellee  made  the  best  test  possible,  and  found  the 
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slate  apparently  solid  and  secure.  It  could  have  been  prop- 
ped so  that  it  would  not  have  fallen.  Appellee  may  have  or- 
dered props,  and  may  have  been  expecting  them  to  be  deliv- 
ered at  any  moment.  No  discoverable  danger  was  imme- 
diately threatening.  Under  these  circumstances  he  was  not 
compelled  to  give  up  his  work  on  pain  of  being  held  negli- 
gent 

III.  On  the  evidence  and  instructions  the  same  questions 
again  arise.  The  evidence  amply  sustains  the  verdict,  and 
the  instructions  are  in  harmony  with  the  law  as  hereinabove 
declared. 

Judgment  affirmed. 


Indiana  Railway  Company  v.  Fbibigk. 

[No.  19,468.    FUed  May  27,  1902.] 

Railroads. —PoM^n^^r  Ptd  Qf  at  Wrong  PotrU.^Treipa8$er, — Com- 
plaint.'^Ia  an  action  against  an  electric  railroad  company,  the 
complaint  alleged  that  plaintiff,  being  a  passenger  on  defendant's 
road,  with  the  roate  of  which  he  was  not  familiar,  told  the  con- 
ductor where  he  desired  to  get  off,  and,  relying  upon  the  infor- 
mation receiyed  from  the  conductor,  got  off  at  the  wrong  point; 
that  not  knowing  any  other  way  to  reach  his  destination,  he  started 
on  foot  along  defendant's  right  of  way;  that  while  proceeding 
with  due  care,  he  "stmck  his  foot  against  a  stake  that  defend- 
ant's agents  or  employes  had  carelessly  and  negligently  left  stick- 
ing aboTe  the  gronnd,"  and  was  injured,  and  that  plaintiff's 
injury  was  ' '  wholly  from  the  aforesaid  carelessness. ' '  Hdd,  that, 
since  the  complaint  did  not  ayer  that  plaintiff  was  wrongfoUy  pat 
off  the  car,  it  based  the  action  upon  the  negligent  obstmotion  of 
the  road,  and  was  not  sof^cient  to  withstand  a  demnirer. 

From  St.  Joseph  Circuit  Court ;  L.  Hubhardy  Judge. 

Action  by  John  Feirick  against  Indiana  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  the  Appellate  Court,  under  §1337u 
Burns  1901.    Reversed. 

A.  L.  Bricky  D.  D.  Bates  and  8.  McKibbetiy  for  appellant. 
V.  C.  Hastings  and  F.  Woodardy  for  appellee. 
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Hadley,  J. — Suit  by  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  appel- 
lant. It  is  averred  in  the  complaint  that  the  defendant 
is  a  railroad  corporation^  and  owns  and  operates  a  trolley 
railroad  between  South  Bend,  in  St.  Joseph  county, 
and  Goshen,  in  Elkhart  oounly,  upon  which,  as  a 
common  carrier,  it  transports  passengers  for  hire  to 
and  from  the  cities  and  towns,  and  to  and  from  a 
highway  known  as  the  "County  Line  Road  Crossing^',  and 
other  highway  crossings  along  its  line,  where  passengers 
desired  to  get  on  and  off  its  cars.  The  complaint  then  pro- 
ceeds :  "That  at  about  6 :30  o^clock  in  the  afternoon  of  Feb- 
ruary 24,  1900,  plaintiff  entered  one  of  the  defendant's  cars 
at  the  said  city  of  Gk^shen,  as  a  passenger  from  Qoshen  to  the 
aforesaid  and  described  'County  Line  Road  Crossing^,  and 
told  the  conductor  in  charge  of  said  car  that  his  destination 
was  the  aforesaid  'County  Line  Road  Crossing*,  paid  to  the 
said  conductor  the  amount  demanded  by  him  for  transporta- 
tion to  the  place  where  plaintiff  desired  to  go.  The  plaintiff 
was  a  stranger  along  the  route  of  defendant's  line,  and  de- 
pendent upon  the  knowledge  of  defendant's  agent  or  con- 
ductor in  charge  of  said  car  as  to  the  location  of  said  road 
crossing,  and  told  the  conductor  of  his  desire  to  get  off  at  the 
aforesaid  crossing,  and  the  conductor  agreed  to  tell  plaintiff 
when  the  car  arrived  at  the  place  where  plaintiff  desired  to 
stop ;  plaintiff  depended  upon  the  defendant's  conductor  to 
notify  him  of  the  arrival  of  the  car  at  the  aforesaid  placa 
Some  time  after  the  car  had  passed  through  the  city  of  Elk- 
hart on  its  way  to  plaintiff's  destination,  the  said  conductor 
came  to  plaintiff  and  informed  him  that  the  car  had  arrived 
at  the  place  where  plaintiff  desired  to  stop,  and  plaintiff 
relied  on  the  conductor's  statement^  and  acted  in  accordance 
with  his  invitation,  and  went  to  the  rear  end  of  the  car  and 
stepped  off  onto  the  ground.  The  car  passed  on  to  its  des- 
tination, the  said  city  of  South  Bend.  After  plaintiff  had 
alighted  and  the  car  had  passed  on,  plaintiff  discovered  that 
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he  had  been  put  off  at  the  wrong  road  crossing,  and  at  a 
point  where  he  was  an  entire  stranger  and  entirely  unac- 
quainted. It  was  a  very  cold  night,  and  dark  and  stormy, 
and  plaintiff  did  not  know  where  he  was,  except  that  he  was 
east  of  the  point  where  he  wanted  to  stop,  and  did  not  know 
of  any  other  route  to  the  said  point.  He  proceeded  west 
along  the  line  of  said  street  car  company,  with  all  due  care 
and  caution,  toward  the  said  'County  Line  Road  Crossing', 
and,  while  passing  along  the  said  line  with  all  due  care  and 
prudence,  he  struck  his  foot  against  a  stake  that  defendant's 
agents  or  employes  had  carelessly  and  negligently  left  stick- 
ing above  the  ground  four  or  five  inches,  and  was  thrown  to 
the  ground,  greatly  lacerating,  bruising,  breaking,  and  per- 
manently injuring  plaintiff's  knee.  Plaintiff  further  avers 
that  he  did  not  know  of  any  other  route  to  pursue  after  he 
had  been  put  off  of  the  car,  nor  could  he  have  known  of  any 
other,  under  the  circumstances,  and  that  he  did  not 
know  said  stake  was  placed  where  it  was,  but  that  all  of  said 
injuries,  disabilities,  painB,  and  sufferings. were  caused 
wholly  from  the  aforesaid  carelessness,  wantonness,  and  neg- 
ligence of  defendant.  Plaintiff  further  avers  that,  by  reason 
of  said  negligence,  he  has  been  badly  and  permanently  in- 
jured," etc.  Appellant's  demurrer  to  the  complaint  was 
overruled.  Answer,  the  general  issue.  Trial  by  jury.  Ver- 
dict and  judgment  for  appellee.  The  view  we  have  taken  of 
the  complaint  makes  it  unnecessary  further  to  state  the  con- 
tents of  the  record. 

The  theory  of  the  pleader  is  obscure.  From  the  nature  of 
the  action  it  cannot  be  treated  as  a  suit  for  damages  for  a 
breach  of  contract  of  carriage.  Cincinnati,  etc.,  B.  Co.  v. 
Eaton,  94  Ind.  474,  478,  48  Am.  Eep.  179.  It  must  be  re- 
garded as  an  action  sounding  in  tort,  and  the  debated  ques- 
tion is  whether  the  tortious  act  complained  of  is  appellant's 
dereliction  of  duty  as  a  common  carrier,  in  causing  appellee 
to  leave  its  car  at  the  wrong  place,  or  appellant's  negligent 
obstruction  of  its  railroad,  whereby  appellee  was  injured 
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while  walking  over  it  In  deciding  the  question,  we  must 
construe  the  complaint  by  the  sense  usually  imported  to  ite 
terms,  and  not  by  what  appellee  now  asserts  to  be  his  mean- 
ing. Thus  construing  it^  it  will  be  observed  that  appellee 
makes  no  complaint  about  being  discharged  at  the  wrong 
place,  nor  of  the  manner  of  his  discharge.  He  does  not  aver 
that  the  act  of  the  conductor  which  induced  him  to  leave  the 
car  was  either  negligent  or  wrongful ;  nor  does  he  use  any 
other  epithet  to  characterize  his  discharge  as  being  otherwise 
than  rightful.  Neither  does  he  state,  nor  ask  for  any  dam- 
ages by  reason  thereof.  But  all  the  averments  concerning  his 
taking  passage  on  the  car,  his  place  of  destination,  his  want 
of  knowledge  of  the  route,  the  circumstances  of  his  leaving 
the  car,  are  mere  recitals  of  the  same  class,  as  matter  of  in- 
ducement, to  show  that  he  was  rightfully  on  the  railroad , 
when,  while  proceeding  '  Vith  all  due  care  and  prudence,  he 
struck  his  foot  against  a  stake  that  defendant's  agents  or 
employes  had  carelessly  and  negligently  left  sticking  above 
the  groimd  four  or  five  inches,  and  was  thrown  to  the 
ground,  greatly  lacerating,  bruising  and  permanently 
injuring  the  plaintiff's  knee.''  And  he  specifically  avers 
'%at  aU  of  said  injuries,  disabilities,  pains,  and  sufferings 
were  caused  wholly  from  the  aforesaid  carelessness,  wanton- 
ness, and  n^ligence  of  the  defendant."  He  further  says 
''that  by  reason  of  said  negligence  he  has  been  badly  and 
permanently  injured",  etc.,  and  by  reason  thereof  has  been 
damaged  in  the  sum  of  $2,000. 

Our  attention  is  called  to  the  rule  that  requires  the  char- 
acter of  a  pleading  to  be  determined  from  the  facts  stated, 
and  not  from  the  epithets  employed.  But  this  rule  will  not 
permit  us  to  carry  qualifying  terms  from  one  subject  to 
another  to  meet  the  varying  fortunes  of  a  lawsuit.  Appellee 
had  the  right  to  predicate  his  action  upon  the  delinquency  of 
appellant  in  causing  him  to  leave  the  car  at  the  wrong  place, 
or  upon  the  wrong  of  the  company  in  leaving  its  roadway 
obstructed  in  a  manner  dangerous  to  footmen,  or  upon  both 
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grounds.  But  under  the  most  liberal  rules  of  construction, 
we  cannot  assume  that  he  intended  to  base  his  case  upon 
both,  when  he  fails  to  complain  of  the  one,  and  expressly 
avers  that  the  other  was  wrongful,  and  the  sole  cause  of  the 
injuries  for  which  he  seeks  to  recover.  The  case  cannot, 
therefore,  be  brought  within  the  rule  contended  for, — ^that 
whoever  does  an  illegal  or  wrongful  act  is  answerable  for  all 
the  consequences  that  ensue  in  the  ordinary  and  natural 
course  of  events,  though  those  consequences  be  inmiediately 
and  directly  brought  about  by  other  intervening  agencies. 

Under  the  complaint  as  it  stands,  we  must  assume  that 
the  discharge  of  appellee  from  the  car  was  satisfactory  to 
him  or  justifiable.  If  satisfactory  or  justifiable,  then  the 
company's  duty  to  him  as  a  common  carrier  was  performed 
when  he  left  the  car  safely.  And  as  he  stood  upon  the  cross- 
ing, after  the  departure  of  the  car,  in  the  absence  of  any 
showing  to  the  contrary,  his  relation  to  the  company  was  the 
same  as  that  of  a  stranger.  This  being  so,  when  he  took  up 
his  journey  on  the  company's  private  railroad,  without  in- 
vitation, he  did  so  with  no  greater  rights  than  an  ordinary 
licensee,  taking  upon  himself  all  the  perils  that  were  inci- 
dent thereto.  "The  owner  of  premises,"  says  Mitchell,  J., 
in  Evansville,  etc.,  B.  Co.  v.  Griffin,  100  Ind.  221,  50  Am. 
Rep.  783,  "is  under  no  legal  duty  to  keep  them  free  from 
pitfalls  or  obstructions  for  the  accommodation  of  persons 
who  go  upon  or  over  them  merely  for  their  own  convenience 
or  pleasure,  even  where  this  is  done  with  his  permission.  In 
such  case  the  licensee  goes  there  at  his  own  risk,  and,  as  has 
often  before  been  said,  enjoys  the  license  with  its  concomi- 
tant perils."  To  the  same  effect,  see  Paris  v.  Hoberg,  134 
Ind.  269,  39  Am.  St.  261 ;  Lingenfelter  v,  Baltimore,  etc., 
B.  Co.,  154  Ind.  49 ;  Cannon  v.  Cleveland,  etc.,  B.  Co.,  157 
Ind.  682. 

The  complaint  states  no  cause  of  action. 

Judgment  reversed,  and  cause  remanded,  with  instruo- 
tions  to  sustain  appellant's  demurrer  to  the  complaint. 
Vol.  168—40 
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DOWNHAM   ET  AL.   V.  HoLLOWAT. 
[No.  19,556.    Filed  May  27,  1902.  ] 

Deeds.  ~^y  Person  of  Unsound  Jfimi.— The  deed  of  a  person  of  nn- 
soond  mind  not  under  guardianship  is  not  Toid,  bnt  only  voidable, 
and  Tests  the  title  to  the  real  estate  in  the  grantee  the  same  as  an 
nnimpeachable  deed  until  disafiArmed  by  the  grantor  on  becoming 
sane,  or  by  his  heirs  after  death.  j>,  6^. 

Same. — Voidable  Deed. — Disaffirmance. — ^An  action  to  g^ye  force  to  the 
disaffirmance  of  a  Toidable  deed  does  not  accme  nntil  after  a  dis- 
affirmance,   p.  627. 

Same. — Deed  by  Person  of  Unsound  Mind. — Disaffirmance. — Partition. — 
A  person  of  nnsoond  mind,  not  nnder  guardianship,  conveyed  to 
her  son  a  certain  tract  of  real  estate.  She  continued  of  unsomid 
mind  until  her  death  twenty-two  years  thereafter,  when  the  rest 
of  her  heirs  disaffirmed  the  deed,  and  brought  suit  for  partition 
and  to  quiet  title.  Held,  that  the  action  was  not  barred  by  the 
statute  of  limitations,    pp,  6SS^28. 

From  Hamilton  Circuit  Court ;  E.  A.  Brown^  Special 
Judge. 

Action  by  Chariotta  Downham  and  others  against  Levi 
Holloway  for  partition  of  real  estate  and  to  quiet  title. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Trans- 
ferred from  the  Appellate  Court,  under  §1337u  Bums 
1901.    Reversed. 

I.  W.  Christian^  W.  S.  Christian  and  E.  E.  Cloe,  for  ap- 
pellants. 
jR.  K.  Kane,  T.  E.  Kane  and  T.  J.  Kancy  for  appellee. 

iloNKs,  J. — It  appears  from  the  pleadings  that  on  Sep- 
tember 28,  1876,  Nancy  A.  Holloway,  a  person  of  unsound 
mind,  not  under  guardianship,  conveyed  eighty  acres  of 
real  estate  in  Hamilton  county,  Indiana,  to  appellee,  her 
son,  who  took  and  held  exclusive  and  adverse  possession 
thereof  under  said  deed  continuously  until  the  commence- 
ment of  this  action  on  December  19,  1898.  The  con- 
sideration named  in  said  deed  was  $2,600,  but  no  part 
thereof  has  ever  been  paid.      Said  Nancy  A.  Holloway 
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died  intestate  in  July,  1898.  After  her  death,  and  on 
November  28,  1898,  and  before  the  commeneemeait  of  this 
action,  appellants,  heirs  of  deceased,  disaffirmed  said 
deed  on  the  ground  that  said  Nancy  was  of  unsound 
mind  when  she  executed  the  same,  and  commenced  this  ac- 
tion for  partition  and  to  quiet  their  title  as  such  heirs  to 
their  shares  of  ^  said  real  estate.  The  statute  of  limita- 
tions was  pleaded  in  bar  of  the  action.  If  the  same  began  to 
run  when  the  deed  was  executed,  on  September  28,  1876, 
the  judgment  must  be  affirmed ;  if  not.  it  must  be  reversed. 

The  deed  of  a  person  of  unsound  mind  not  under  guard- 
ianship is  not  void,  but  only  voidable.  Aetna  Life  Ins.  Co. 
V.  Selkrs,  154  Ind.  370,  371,  372,  77  Am.  St.  481,  and  cases 
cited ;  Thrash  v.  StarbucJc,  145  Ind.  673 ;  Ashmead  v.  Rey- 
nolds, 127  Ind.  441,  444.  Such  voidable  deed  vests  the  title 
to  the  real  estate  in  the  grantee  the  same  as  an  unimpeach- 
able deed  until  disaffirmed  by  the  grantor  on  becoming  sane, 
or  by  his  heirs  after  his  death.  Schujf  v.  Ransom,  79  Ind. 
458,  465 ;  Nichol  v.  Thomas,  53  Ind.  42,  53. 

So  long  as  the  grantor  remains  of  unsound  mind,  he  has 
no  power  to  affirm  or  disaffirm  such  deed.  Nichol  v.  Thomas, 
supra,  53 ;  Aetna  Life  Ins.  Co.  v.  Sellers,  154  Ind.  370,  372, 
and  cases  cited. 

It  is  the  act  of  disaffirmance  which  renders  such  voidable 
deed  a  nullity,  and  not  the  proceedings  which  may  be  taken 
to  give  force  to  the  disaffirmance  after  it  has  been  made. 
Ashmead  v.  Reynolds,  127  Ind.  441,  444 ;  Long  v.  Williams, 
74  Ind.  115, 119. 

Until  such  deed  is  disaffirmed,  there  is  no  right  of  action ; 
in  other  words,  the  action  does  not  accrue  until  after  the  dis- 
affirmance. Aetna  Life  Ins.  Co.  v.  Sellers,  154  Ind.  370, 
372,  373,  and  cases  cited ;  Ashmead  v.  Reynolds,  supra;  Fay 
V.  Burditt,  81  Ind.  433,  437,  42  Am.  Eep.  142;  Schuff'v. 
Ransom,  supra,  458,  465 ;  Nichol  v.  Thomus,  53  Ind.  42, 
53 ;  Welch  v.  Bunce,  83  Ind.  382,  385 ;  Richardson  v.  Pate, 
93  Ind.  423,  426-428,  47  Am.  Rep.  374, 
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In  this  case  the  grantor,  Nancy  A.  HoUowaj,  continued 
of  unsound  mind  until  her  death.  She  therefore  had  no 
power  to  disaffirm  said  deed  nor  maintain  any  action  for  said 
real  estate  in  her  lifetime. 

The  statute  of  limitations  will  not  begin  to  run  until  the 
cause  of  action  accrues.  Buswell  on  Limitations  and  Ad- 
verse Posseesion,  pp.  37,  38;  Angell  on  Limitations  (6th 
ed.),  §42;  Wood  on  Limitations  (3rd  ed.),  §117;  King  v. 
Carmichael  136  Ind.  20,  28,  43  Am.  St.  303,  and  cases 
cited.  It  follows  that  the  statute  of  limitations  did  not  he- 
gin  to  run  when  said  deed  was  executed  to  appellee.  The 
case  must,  therefore,  be  reversed. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' demurrer  to  the  fourth  and  ninth  paragraphs  of  ap- 
pellee's answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Stonb  v.  Stone. 

[No.  19,688.    Filed  May  27,  1902.  ] 

Judgment.— ifoeion  to  Modify.-^A  motion  to  modify  a  judgment  mvrt 
be  addressed  to  the  foim  or  snbstanoe,  and  not  to  the  validity,  of 
the  judgment,    p.  6S0. 

DnroROE. — Custody  of  Minor  Children. — Modification  of  Decree, — In  di- 
Yoroe  oases,  the  court  has  continuing  jurisdiction  with  respect  to 
children,  and  may  modify  its  decree  at  any  time  during  the  mi- 
nority of  the  children,  without  a  specific  reservation  in  the  decree 
of  snch  authority.  SuUivan  t.  Learned^  49  Ind.  262,  oyermled. 
pp.  6S9-e3S. 

From  Sullivan  Circuit  Court ;  W.  W.  Moffttt^  Judge. 

Suit  by  Delia  Stone  against  Edgar  B.  Stone  for  divorce. 
From  an  order  refusing  to  modify  the  decree,  defendant 
appeals.  Transferred  from  Appellate  Court,  under  §1337a 
Burns  1901.    Affirmed. 

8.  Chaney  and  A.  G.  McNahhy  for  appellant. 

J.  T.  -Hays,  W.  H.  Hays  and  J.  8.  Bays,  for  appellee. 
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TTadley,  J. — Appellee  was  divorced  from  appellant 
upon  her  petition  for  failure  to  provide  and  cruel  and 
inhuman  treatment^  in  July,  1897.  The  parties  had  two 
female  children,  aged  four  and  seven  years,  and  in  the 
decree  the  court  awarded  to  the  plaintifip  the  care  and 
custody  of  the  younger,  and  to  the  defendant^  the  older, 
with  certain  mutual  rights  of  visitation,  said  custody  to 
continue  until  the  further  order  of  the  court.  On  March 
20,  1900,  appellant  filed  his  petition  for  a  mx>dification 
of  the  order,  alleging  that  the  visiting  of  the  children 
as  provided  in  the  order  was  an  injury  to  their  proper  train- 
ing and  discipline,  made  them  restless  and  dissatisfied,  and 
interfered  with  their  attendance  at  school,  and  that  their  best 
interests  required  a  modification  of  the  order,  awarding  to 
defendant  permanently  and  finally  the  full  and  complete 
custody  and  control  of  the  oldest,  especially,  and  he  asked 
for  an  order  accordingly.  This  petition  appellee  answered 
by  a  general  denial,  and  she  also  filed  a  cross-petition,  aver- 
ring that  appellant  was  not  a  fit  person  to  have  the  custody 
of  the  children,  or  either  of  them ;  that  he  has  no  home  for 
them,  or  either  of  them,  and  is  about  to  remove  from  the 
State,  and  by  his  rough  treatment  has  caused  great  and  per- 
manent injury  to  the  nervous  system  of  Opal,  whose  custody 
he  has  had ;  that  she  (appellee)  has  a  good  and  comfortable 
home  for  both  of  said  children,  is  able  to  support  and  care 
for  them,  and  prays  the  modification  of  said  order  giving  to 
her  the  permanent  and  unconditional  custody  of  both.  After 
hearing  the  evidence,  the  court  found  for  appellee  on  her 
cross-petition,  and  rendered  the  following  judgment :  "It  is 
therefore  ordered,  adjudged,  and  decreed  that  Delia  Stone 
be,  and  she  is  hereby,  given  the  custody,  care,  and  main- 
tenance of  Fleeta  and  Opal  Stone  without  condition.  And  it 
is  further  adjudged  that  the  costs  accrued  in  the  trial  of  this 

cause,  taxed  at dollars,  be  paid  by  the  petitioner, 

Edgar  B.  Stone.''     The  usual  phrase,  "until  the  further 
order  of  the  court*',  was  not  appended.    Whereupon  appel- 
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lant  filed  his  motion  for  a  modification  of  the  order  upon 
these  grounds:  (1)  The  court  had  no  legal  authority  to 
make  a  permanent  order  and  final  judgment  in  said  cause. 
(2^  Said  judgment  deprives  the  defendant  of  the  right  to 
open  said  cause,  and  for  any  reason  question  the  custody  of 
the  children.  (3)  To  modify  said  judgment  so  as  to  give  the 
custody  of  said  children  to  their  mother  "until  the  further 
order  of  the  court."  This  latter  motion  to  modify  was  over- 
ruled, which  action  of  the  court  presents  the  only  question 
involved  in  this  appeal.  The  first  two  specifications  are  ad- 
dressed to  the  validity  of  the  judgment,  and  not  to  its  form 
or  substance,  and  are  not,  therefore,  grounds  for  a  motion  to 
modify.  Chicago,  etc.,  R.  Co.  v.  Eggers,  147  Ind.  299; 
Evans  v.  State,  150  Ind.  651,  655,  and  authorities  cited. 

It  is  contended  by  appellee  that  the  third  groimd  is  not 
sufficiently  specific  to  present  any  question  under  the  de- 
cisions of  this  court  (see  Buss  v.  Rvss,  142  Ind.  471,  473, 
and  cases  cited  above)  ;  but  assuming,  without  deciding,  that 
it  is,  the  motion  was  properly  overruled  for  another  reason. 
The  legal  force  and  effect  of  the  judgment  is  precisely  the 
same  as  if  the  words  "without  condition"  had  been  omitted, 
and  the  words  "further  order  of  this  court"  employed. 
By  substituting  the  words  reserving  jurisdiction  for  those 
complained  of,  the  effect  of  the  order  would  be  to  award 
to  appellee  the  right  to  the  exclusive  custody  and  control 
of  the  children,  and  it  can  not  be  doubted  that  the  court 
had  the  power  to  make  such  an  order,  if  under  the  evi- 
dence the  interest  of  the  children  required  it.  §1058 
Bums  1901 ;  Stonehill  v.  Stonehill,  146  Ind.  445.  If,  as 
alleged,  appellant  was  cruel  and  immoral,  without  a  home 
for  the  child  in  his  care,  and  about  to  take  her  out  of  the 
State  and  jurisdiction  of  the  court,  and,  on  the  other  hand, 
appellee  was  a  suitable  person,  able  and  prepared  to  furnish 
both  a  good  home  and  proper  training,  as  she  claimed  in  her 
petition,  the  duty  of  the  court  to  make  the  order  in  question 
was  plain. 
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We  are  unable  to  allow  the  contention  that  under  §1058 
Bums  1901,  jurisdiction  over  minor  children,  upon  the 
divorcement  of  the  parents,  can  only  be  retained  by  an: 
express  reservation  of  such  jurisdiction  in  the  final  decree, 
and  in  all  subsequent  modifications  of  the  judgment,  by  the 
words  "until  the  further  order  of  the  court",  or  their  equiva- 
lent. Under  the  view  we  have  taken  of  the  law,  the  words 
"until  the  further  order  of  the  court''  add  no  legal  support 
to  the  subsequent  jurisdiction  of  the  court  to  change  the  cus- 
tody of  such  children,  if  their  welfare  demands  it.  Section 
1058  Bums  1901  imposes  upon  the  court,  in  decreeing  a 
divorce,  the  duty  to  make  provision  for  the  guardianship, 
custody,  support,  and  education  of  the  minor  children.  This 
duty  is  incunibent,  irrespective  of  the  issues  or  wishes  of  the 
parents,  and  springs  in  large  measure  from  the  public  inter- 
est in  the  proper  training  and  education  of  the  children.  In 
determining  the  question,  the  law  gives  the  court  a  free  hand 
to  award  the  custody  to  either  parent,  or  deny  it  to  both, 
according  to  their  fitness  and  ability  at  the  time  of  the  de- 
cision. When  called  upon  to  act  in  so  important  a  matter,  it 
is  the  duty  of  the  court  fully  to  inform  itself  as  to  all  matters 
affecting  the  fitness  of  the  parents,  of  its  own  motion  if  need 
be,  and,  when  it  has  reached  its  judgment,  it  will  be  conclu- 
sively presumed  that  all  the  known  facts  touching  the  subject 
were  fully  before  the  court  and  received  just  consideration. 
The  judgment  thus  arrived  at  is  a  final  judgment  upon  the 
facts  as  they  existed  at  the  time,  appealable,  but  otherwise 
unassailable  as  other  judgments.  Dubois  v.  Johnson,  96 
Ind.  6 ;  Joah  v.  Sheets,  99  Ind.  328,  332 ;  Leming  v.  Sale, 
128  Ind.  317 ;  Bishop  Mar.  &  Div.,  1188. 

The  addition  of  the  words  "until  the  further  order  of  the 
court"  does  not  change  the  legal  force  and  effect  of  the  judg- 
ment pronounced.  If  the  facts  have  been  adjudicated,  and 
the  status  of  children  fixed  thereby,  such  adjudication  con- 
cludes both  the  court  and  the  parties  on  the  facts  involved, 
and  is  in  every  sense  final,  and  may  be  appealed  from,  not- 
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-^thstanding  a  reservation  by  the  court  of  the  power  to 
change  it  To  give  the  words  the  force  contended  for  would 
be  to  hold  that  by  such  an  order  the  court  has  only  tempo- 
rarily disposed  of  the  question  and  holds  in  abeyance  the 
final  judgment  for  further  consideration.  This  would  pre- 
vent appeals  and  work  hardships  to  many  litigants.  Further- 
more, a  court  can  not  rid  itself  of  duty  and  jurisdiction  by 
an  announcement  in  a  decree.  Since  the  organization  of  our 
State  government  it  has  been  the  established  policy  of  the 
law  to  regard  the  minor  children  of  divorced  parents  as 
wards  of  the  court  in  the  same  general  way  that  minor  chil- 
dren of  deceased  parents  are  regarded.  The  nurture  and 
proper  training  of  such  children  are  subjects  of  vital  interest 
to  the  State,  as  well  as  to  the  children  themselves,  and  when 
the  family  has  thus  been  broken  up,  and  the  children  taken 
to  other  homes,  and  exposed  to  the  mutual  animosities  and 
jealousies  of  their  parents,  and  their  happiness  and  useful- 
ness as  citizens  endangered,  the  court  granting  the  divorce 
must  be  deemed  to  have  full  and  continuing  jurisdicti(Hi, 
during  the  minority  of  such  children,  to  make  from  time  to 
time  such  orders  and  modifications  thereof,  with  respect  to 
their  care,  custody,  and  control,  as  are  deemed  expedient; 
the  interests  of  society  and  welfare  of  the  children,  in  all 
such  inquiries,  being  the  paramount  and  controlling  consid- 
eration. Bishop  Mar.  &  Div.,  §§1186,  1187,  1188 ;  Neil  v. 
Neil,  38  Ohio  St  558 ;  Dubois  v.  Johnson,  96  Ind.  6 ;  Leir 
hold  V.  Letbold,  ante,  60. 

It  is  said  in  the  Neil  case  that  ^^The  jurisdiction  exercised 
in  divorce  cases  with  respect  to  children  is  continuing,  and 
the  power  to  modify  the  order  in  that  respect  may  be  exer- 
cised, during  the  minority  of  the  children,  whenever  their 
welfare  requires  such  modification.  A  reservation  in  the 
decree  of  authority  so  to  modify  is  not  essential  to  the  exer- 
cise of  such  power.'' 

The  ruling  in  Sullivan  v.  Learned,  49  Ind.  252,  made 
by  a  divided  court, — ^three  to  two>— does  not  accord  with  our 
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view  of  the  spirit  of  our  decisions,  or  witli  our  view  of  the 
legislative  intent,  in  its  failure  to  carry  into  the  statute  of 
1852,  which  is  still  in  force,  the  express  provision  of  former 
statutes  that  courts,  in  decreeing  divorces,  shall  make  such 
decree  for  the  care,  etc.,  of  minor  children  as  seems  most  ex- 
pedient and  beneficial  to  the  children,  "and  from  time  to 
time  thereafter  may  revise  and  alter  such  decree  as  the  ben- 
efit of  the  children  require." 

The  statute  of  1852  expressly  confers  upon  the  court 
granting  the  divorce,  jurisdiction  over  the  nurture,  custody, 
and  training  of  the  minor  children.  This  jurisdiction  ap- 
plies to  the  state  of  minority,  and  may  be  exercised  in  the 
same  case  at  any  time  within  that  period.  The  fact  that  the 
court  has  rendered  judgment  upon  one  state  of  facts,  and  dis- 
posed of  the  children  as  their  best  interests  then  required, 
does  not  impair  the  power  of  the  court  to  decide  upon  an- 
other state  of  facts,  subsequently  arising,  which  affect  their 
welfare.  Bryan  v.  Lyon,  104  Ind.  227,  284,  54  Am.  Rep. 
309.  The  primary  object  of  the  law  in  interfering  with  the 
natural  rights  of  parents  to  the  society  of  their  offspring  is 
to  secure  to  the  latter,  in  their  tender,  impressionable  years, 
those  influences  which  count  for  happiness  and  useful  cit- 
izenship ;  and  it  seems  unreasonable  to  say  that^  with  this 
object  in  view,  the  court,  having  once  fixed  their  status,  and 
correctly  and  beneficially,  under  the  facts  as  they  then  ex- 
isted, shall  have  no  power  subsequently  to  change  the  order 
to  meet  changed  conditions,  though  a  continuance  of  the  old 
is  manifestly  ruinous  to  the  children.  The  death  of  the  cus- 
todian, the  failure  of  health  and  property,  the  change  of  hab- 
its and  character,  removals,  and  all  those  things  which  en- 
ter into  the  fitness  or  unfitness  of  the  custodian,  are  liable 
to  change,  and  without  the  power  of  modification  of  the 
order  with  respect  to  custody,  very  great  injustice  may  be 
done  both  to  parents  and  children. 

We,  therefore,  hold  that  a  reservation  of  power  in  the  dis- 
solution of  marria^  to  modify  the  decree  with  respect  to  the 
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custody  of  minor  children  is  not  essential  to  a  continuance 
of  that  power  during  minorilyy  and,  in  so  far  as  the  ruling 
in  Sullivan  v.  Learned,  supra,  is  in  conflict  with  this  view, 
the  same  is  overruled.    We  find  na  error  in  the  record. 
Judgment  affirmed. 


Roberts  v.  Indianapolis  Street  Railway 
Company. 

[No.  19,6G7.    FUed  TSiaj  27,  1902.  ] 

NEaoQENcnB.— iS'frcrt  RaUroada.-'Injury  of  Conductor. --A.  conductor  of 
a  street  railroad  oompany  cannot  recover  for  injuries  sustained  in 
exerting  or  straining  himself  in  tnming  a  car  on  a  turntable  on 
the  ground  that  the  turntable  was  out  of  repair  and  defendant 
had  promised  to  repair  the  same,  since  plaintiff  was  under  no 
obligations  so  to  exert  himself  in  his  effort  to  turn  the  table,  and 
was  thereby  guilty  of  negligence,    pp,  6S4r-6S7. 

Same.  —  CompUvmt.  —  Contributory  Negligence. — A  complaint  which 
shows  actionable  negligence  on  the  part  of  defendant,  in  an  ac- 
tion for  personal  injuries,  and  also,  under  the  facts  pleaded,  es- 
tablishes a  defense,  is  bad  on  demurrer,    pp.  6S7,  638. 

From  Marion  Superior  Court ;  J.  L.  McMaster^  Judge. 

Action  by  Edward  C.  Roberts  against  the  Indianapolis 
Street  Railway  Company  for  personal  injuries.  From  a 
judgment  for  defendant  on  demurrer  to  complaint,  plain- 
tiff appeals.  Transferred  to  Supreme  Court,  under  §1337u 
Burns  1901.    Affirmed. 

D.  J.  Hefron  and  C.  Harringtortj  for  appellant. 
F.  Winter  and  C.  Winter j  for  appellee. 

JoEDAN,  J. — Action  by  appellant  against  appellee  to  re- 
cover for  personal  injuries.  Demurrer  to  the  complaint 
sustained.  Judgment  on  demurrer,  from  which  this  appeal 
is  prosecuted.  The  following  are  the  facts  alleged  in  the 
complaint:  Appellee  is  a  street  railway  corporation  en- 
gaged in  running  and  operating  electric  cars  in  and  over 
the  streets  of  the  city  of  Indianapolis.  On  and  prior  to 
December  21,  1900,  appellant  was  in  the  employ  of  said 


MAY  TEEM,  1902— Vol.  158.  635 

Roberts  v,  Indianapolis  St.  B.  Co. 

company,  engaged  as  a  conductor  on  one  of  its  lines,  known 
as  the  "Alabama  and  Garfield  Park  line.''  At  the  end  of 
this  line  there  was  located  a  turntable,  used  by  the  company 
for  the  purpose  of  turning  cars  for  their  return  trip.  It  was 
the  duty  of  the  conductors  and  motormen  in  charge  of  each 
car  on  the  aforesaid  line  to  run  the  car  onto  this  turntable 
and  turn  the  car  around,  by  means  of  the  conductor  and  mo- 
torman  taking  positions  opposite  each  other,  and  by  push- 
ing and  pressing  against  the  cars  with  their  backs  and 
shoulders,  turn  the  table  around.  When  the  table  was  in 
proper  repair  and  good  condition,  it  could,  by  this 
method,  with  little  exertion,  be  easily  turned.  After  giving 
a  description  in  respect  to  the  construction  of  the  table, 
the  complaint  then  further  avers  that  on  January  21,  1900, 
the  table  became  out  of  repair,  in  this :  "That  the  rails  of  the 
track  beneath  the  table  became  loose  and  out  of  place,  so 
that  the  wheels  of  the  table,  iit  turning  around,  would  slip 
off  the  rails ;  that  the  timber  and  frame  work  of  said  table  be- 
came worn  and  loose,  so  that  the  platform  of  the  table  was 
caused  to  tip  and  sag,  and  caused  the  outer  edge  thereof,  and 
the  ends  of  the  rails  of  the  track  on  said  table,  to  rub  and 
scrape  against  the  wooden  rim  of  the  pit,  and  bind  and 
hinder  the  turning  of  the  table ;  that,  on  the  afternoon  of  said 
day,  the  table  became  out  of  repair,  as  aforesaid ;  plaintiff, 
being  off  duty,  was  sent  for  by  the  defendant,  and  he  and  an- 
other employe  of  defendant  were  ordered  and  directed  to  as- 
sist the  car  men  in  turning  their  cars  on  the  said  table. 
Plaintiff  and  said  assistant  remained  in  attendance  at  said 
turntable  until  the  cars  quit  running  that  night.  While  this 
plaintiff  was  so  attending  and  assisting  in  the  turning  of 
ears  on  said  table,  the  defendant's  road  officer  came  and  ex- 
amined the  condition  of  die  turntable,  and  ordered  and 
directed  its  repair  without  delay.  Plaintiff  avers  that  the 
defendant  ordered  and  directed  the  repairs  of  said  turntable 
and  promised  to  have  the  same  repaired  without  delay.  On 
January  22,  1900,  the  plaintiff  was  ordered  by  the  de- 
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fendant  to  go  upon  duty,  and  take  charge  of  his  car^  and 
resume  his  run  upon  said  line.  Plaintiff,  reljing  upon 
the  promise  of  the  defendant  that  the  said  turntable  -would 
be  at  once  repaired,  went  upon  duty  as  conductor  in  charge 
of  one  of  the  defendant's  cars  upon  said  line.  Upon  the 
first  three  trips  made  upon  his  run,  the  turntable  was 
still  unrepaired,  and  there  were  no  helpers  to  turn  the 
car,  but  it  ao  happened  that  there  wjere  passengerg  on 
the  car  who  voluntarily  assisted  in  turning  the  sama  On 
his  fourth  trip  there  were  neither  helpers  nor  passengers 
on  the  car,  and  the  turntable  was  still  unrepaired;  but 
the  emergency  of  the  defendant's  busineea  was  such  that 
it  required  that  his  car  should  be  kept  going,  and  still 
relying  upon  the  promise  of  the  defendant  to  repair  said 
turntable,  and  believing  that  it  would  be  repaired  in  a 
short  time,  plaintiff  and  the  motorman  in  charge  of  said  car 
ran  it  upon  the  said  turntable  and  turned  it  around.  That, 
in  turning  said  turntable  and  car,  plaintiff  placed  his  back 
against  the  car,  and  caught  hold  of  the  projection  of  the  car 
over  the  step,  while  the  motorman  did  likewise  by  his  side. 
That  by  reason  of  said  turntable  being  out  of  repair,  as  afore- 
said, considerable  force  and  exertion  was  required  to  push 
the  same  around,  and,  in  pushing  and  exerting  himself  to 
turn  said  table,  because  of  the  extra  force  required  on  ac- 
count of  the  defective  condition  of  said  table^  which  he  exer- 
cised to  a  reasonable  degree,  plaintiff  was  strained  and  se- 
verely injured  internally,  in  this,  to  wit,  that  the  lumbar 
muscles  of  the  lower  part  of  his  spinal  column  were 
strained."  Here  follows  a  specific  account  of  the  injuries 
which  he  received  by  the  over  exertion  in  turning  the  car.  It 
is  then  averred  ^'that  the  said  injuries  so  sustained  by  the 
plaintiff  were  the  result  of  the  negligence  and  carelessness  of 
the  defendant  in  suffering  said  turntable  to  become  defective 
and  out  of  repair  as  aforesaid,  and  in  negligently  suffering 
it  to  remaiu  out  of  repair  an  unrQaaouable  length  of  time, 
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and  in  negligently  failing  to  furnish  help  to  turn  said  table 
when  it  became  necessary  to  turn  it  around."  Damages  in 
the  simi  of  $5^000  are  demanded. 

Conceding  that  appellee  under  the  alleged  facts  was 
guilty  of  negligence  in  failing  to  keep- the  turntable  in  proper 
repair,  nevertheless  the  complaint,  under  its  averments, 
clearly  establishes  that  appellant  in  exerting  or  straining 
himself  in  turning  the  table  was  also  guilty  of  negligence 
which  contributed  as  a  proximate  cause  to  the  injuries  which 
he  sustained;  hence  the  case  is  ruled  by  the  maxim  of 
damnum  absque  injuria,  and  he  cannot  recover  in  this  ac- 
tion. Appellant  was  under  no  obligations  to  appellee  to  over 
exert  or  strain  himself  in  his  effort  to  turn  the  table,  and  cer- 
tainly, under  the  circumstances,  appellee  company  could  not 
anticipate  or  foresee  that  by  reason  of  its  failure  to  repair 
the  table  that  there  was  any  necessity  to  protect  appellant 
against  his  own  voluntary  action  in  subjecting  himself  to  the 
over  exertion  or  strain  which  resulted  in  the  injury  of 
which  he  complains.  He  is  shown  to  have  known  of  the  con- 
dition of  the  table,  and,  from  his  previous  experience  in  the 
operation  thereof,  he  certainly  was  aware  of  the  extra 
effort  or  force  that  was  required  to  operate  the  table. 
He  is  presumed  to  have  known  hi^  own  strength,  and, 
in  fact,  he  himself  was  the  only  one  who  under  the 
circumstances  could  measure  the  extent  to  which  he 
could  safely  exert  himself  in  his  effort  to  turn  the 
table.  As  nothing  appears  to  the  contrary,  we  may  as- 
sume that  he  was  competent  to  act  and  judge  for  him- 
self. The  company  neither  exacted  nor  had  the  right  to  ex- 
act of  him  any  over  exertion  of  his  strength  in  turning  the 
table,  hence  he  assumed  whatever  risk  there  was  due  to  such 
over  exertion  or  strain  to  which  he  voluntarily  subjected 
himself.  If  the  complaint  can  be  said  to  show  actionable 
negligence  on  the  part  of  appellee,  it  also,  under  the  facts, 
establishes  a  defense  in  its  favor,  and  therefore,  under  a 
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well  settled  rule  of  pleading,  is  bad  on  demurrer.    Behrley 
V.  Behrley,  93  Ind.  255 ;  Oold  v.  Pittsburgh,  etc.,  B.  Co., 
153  Ind.  232,  247. 
Judgment  affirmed. 


ViNK,  Treasurer,  v.  Work. 

[No.  19,598.    Filed  May  27,  1902.] 

Taxation.— JSr«nptian.--C%arft£e». — Private  IngtUution.-^The  fact  that 
a  home  for  the  care  and  education  of  orphan  and  homeless  children, 
maintained  by  contributions  from  the  counties  and  townshijw  of 
the  State,  and  by  private  donations,  is  conducted  on  private  ac- 
count, and  the  earnings  applied  to  the  personal  benefit  of  the  in- 
dividual proprietor,  does  not  deprive  the  owner  of  the  right  of 
exemption  of  the  property  from  taxation  as  provided  for  in  ^8412 
Bums  1901. 

From  Marshall  Circuit  Court ;  A.  C.  Caprorij  Judge. 

Suit  by  Julia  E.  Work  against  Charles  C.  Vink,  treas- 
urer of  Marshall  county,  to  enjoin  the  collection  of  taxes 
on  certain  property  claimed  by  plaintiff  as  exempt  from 
taxation.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Appellate  Court,  under  §1337u 
Burns  1901.    Affirmed, 

E.  C.  Martindale  and  S.  N.  Stephens^  for  appellant. 
S.  Parker^  for  appellee, 

DowLiNG,  C.  J. — This  was  a  proceeding  by  the  appellee 
against  the  appellant,  the  treasurer  of  Marshall  county,  to 
enjoin  the  collection  of  certain  taxes  alleged  to  have  been 
assessed  against  the  property  of  the  appellee  without  author- 
ity of  law.  The  complaint  was  in  two  paragraphs.  A  de- 
murrer to  each  was  overruled.  The  court  made  a  special 
finding  of  the  facts,  and  stated  its  conclusions  of  law 
thereon,  to  each  of  which  conclusions  the  appellant 
excepted.  Motion  for  a  new  trial  overruled,  and  judgment 
for  appellee  on  the  conclusions  of  law.  By  his  assignment 
of  errors  the  appellant  questions  the  correctness  of  the 
several  rulings  of  the  court  adverse  to  him. 
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The  facts  set  out  iix  the  first  paragraph  of  the  complaint 
were  these :  The  appellee  was  the  owner  of  a  tract  of  land  in 
Marshall  county,  Indiana,  which  was  particularly  described, 
containiijg  less  than  forty  acres.  She  owned  said  land 
prior  to  April  1,  1899,  and  within  six  months  preceding 
that  date  she  constructed  buildings  thereon,  and  equipped 
the  same  as  and  for  a  home  and  school  for  orphan  and 
indigent  children.  From  and  after  February  17, 1899,  said 
real  estate,  with  all  the  improvements  and  personal  property 
thereon,  constituted  an  institution  for  the  care  and  education 
of  orphan  and  homeless  children,  for  whom  trained  and 
competent  nurses  and  teachers  were  there  provided  by  ap- 
pellee. The  compensation  of  appellee  for  keeping  and  edu- 
cating the  said  children  and  defraying  the  expenses  of  the 
said  institution  waa  obtained  from  municipalities  and  from 
charitable  bodies  or  persons  upon  whom  the  duty  of  main- 
taining the  poor  was  imposed  by  law  or  who  had  voluntarily 
assumed  the  responsibility  of  caring  for  those  admitted  to 
the  said  school.  Appellee  was  the  sole  owner  of  the  said 
property  and  institution,  and  had  the  exclusive  management 
and  control  thereof.  The  said  property  was  assessed  for  tax- 
ation in  Center  township,  in  said  county,  for  the  year  1899, 
upon  a  valuation  of  said  land  at  $450,  upon  the  said  im- 
provements at  $750,  and  upon  said  personal  property  at 
$340.  This  assessment  was  placed  upon  the  tax  duplicates 
of  the  county  by  the  auditor,  and  returned  by  him  to  the  ap- 
pellant, the  treasurer  of  said  county,  who  has  the  same,  and 
threatens  to  collect  the  taxes  so  assessed  against  said  property 
to  the  amount  of  $19.23,  and  who  will  do  so  unless  restrained 
by  the  court.  Appellee  has  paid  all  taxes  lawfully  assessed 
against  her  for  which  she  or  her  property  is  liable.  Prayer 
for  a  perpetual  injunction. 

The  second  paragraph  differs  but  slightly  from  the  first 
It  describes  the  property  as  a  home  and  charitable  institu- 
tion for  orphan,  homeless,  and  indigent  children,  maintained 
there  by  public  and  private  charity.    Exemption  of  the  said 
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property  from  taxation  was'  asserted  by  appellee  upon  the 
ground  that  the  buildings,  real  estate,  and  peroonal  property 
described  in  the  complaint  were  set  apart  for  educational 
and  charitable  purposes  by  her. 

The  Constitution  requires  the  General  Assembly  to  pre- 
scribe such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  personal,  excepting 
such  only  for  municipal,  educational,  literary,  scientific^ 
religious,  or  charitable  purposes,  as  may  be  especially  ex- 
empted by  law.  Constitution,  Art.  10,  §1.  In  pursuance 
of  the  authority  conferred  upon  it  by  this  provision,  the 
General  Assembly  enacted  that:  "The  following  property 
shall  be  exempt  from  taxation :  ♦  ♦  ♦  Fifth.  Every 
building  used  and  set  apart  for  educational,  *  *  *  or 
charitable  purposes  by  any  *  *  *  individual  *  ♦  *, 
and  the  tract  of  land  on  which  such  building  is  situated ; 
also  the  lands  purchased  with  the  bona  fide  intention  of  erect- 
ing buildings  for  such  use  thereon,  not  exceeding  forty 
acres;  also  the  personal  property,  endowment  funds  and 
interest  thereon,  belonging  to  any  institution,  *  *  ♦ 
and  connected  with,  used  or  set  apart  for  any  of  the  purposes 
aforesaid.''  Acts  1891,  p.  199,  §8412  Bums  1901.  The 
complaint  alleges  that  the  property,  real  and  personal, 
described  therein,  has  been  set  apart  and  is  used  exclusively 
by  its  owner  for  educational  and  charitable  purposes. 

The  training  of  the  orphan,  indigent,  and  afflicted  inmates 
of  the  institution  in  the  arts  of  agriculture  and  housekeeping 
and  in  manual  labor  is  as  truly  educational  in  its  nature,  and 
important  in  its  objects,  as  is  the  cultivation  of  their  minds 
by  literary  and  scientific  studies.  The  fact  that  the  school  or 
home  is  maintained  by  contributions  from  the  counties  and 
townships  of  the  State  and  by  private  donations  does  not 
render  it  any  the  less  a  charitable  institution  than  if  it  was 
supported  entirely  by  the  bounty  of  the  appellee.  Neither 
does  the  circumstance  that  the  maintenance  of  the  school  or 
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home  is  a  private  enterprise,  and  that  compensation  is  made 
to  the  appellee  for  keeping,  caring  for,  teaching,  and  main- 
taining the  indigent  and  homeless  orphans  who  are  placed 
in  her  charge,  deprive  the  appellee  of  the  right  to  exemption 
from  taxation  as  provided  for  in  §8412  Burns  1901.  It 
will  be  observed  that  the  act  applies  to  individuals  as  well  as 
to  private  and  public  corporations,  and  that  the  only  con- 
ditions are  that  the  property  shall  be  used  and  set  apart  for 
educational  or  charitable  purposes. 

It  was  held  in  City  of  Indianapolis  v.  Sturdevant,  24  Ind. 
391,  394,  that  the  fact  that  the  institution  was  conducted 
on  private  account,  and  the  earnings  applied  to  the  personal 
benefit  of  the  individual  proprietor,  did  not  deprive  property 
erected  for  the  use  of  any  literary  or  scientific  institution 
of  the  benefit  of  the  exemption  secured  to  such  property  by 
the  statute.  The  reasoning  in  the  earlier  cases  of  Orr  v. 
Baker,  4  Ind.  86,  and  Common  Council  v.  McLean,  8  Ind. 
328,  was  declared  inapplicable  to  the  facts  shown  by  the 
complaint  in  the  Sturdevant  case,  or,  if  supposed  to  be  per- 
tinent, it  was  disapproved.  In  Travelers  Ins.  Co.  v.  Kent, 
151  Ind.  349,  355,  the  Sturdevant  case  is  distinguished  and 
approved.  See,  also,  MassachtLsetis  Soc.  v.  City  of  Boston, 
142  Mass.  24,  6  N.  E.  840 ;  Appeal  Tax  Ct.  v.  Academy,  50 
Md.  437,  442;  Bartlet  v.  King,  12  Mass.  *537,  7  Am.  Dec. 
99;  Going  v.  Emery,  16  Pick.  (Mass.)  107,  26  Am.  Dec. 
645 ;  Association  v.  Mayor,  etc.,  104  N.  Y.  581,  12  N.  E. 
279;  Western  Dispensary  v.  Mayor,  etc.,  4  N.  Y.  Supp. 
647 ;  Infant  Asylum  v.  Supervisors,  31  Hun  116. 

Nor  do  we  think  the  complaint  subject  to  the  objection 
that  the  home  or  school  is  an  enterprise  of  a  temporary  char- 
acter. On  the  contrary,  the  averments  in  regard  to  the  real 
estate,  the  nature  and  arrangement  of  the  buildings,  and  the 
purposes  of  the  institution  indicate  that  it  is  intended  to  be 
a  permanent  establishment. 
Vol.  158—41 
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Each  paragraph  of  the  complaint  stated  facts  suflEcieat  to 
show  that  the  property  of  the  appellee  was  exempt  from  tax- 
ation. 

The  views  of  the  law  already  expressed  are  decisive  of  the 
questions  presented  upon  the  exceptions  to  the  conclusions 
of  law  on  the  special  finding  and  the  motion  for  a  new  trial. 
The  facts  found  authorized  the  conclusions,  and  the  evi- 
dence sustained  the  finding. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Pease,  Administrator,  v.  Christman. 

[No.  19,834.    Filed  May  27,  1902.] 

Ii58"^2       Executors  and  Administrators^— Fun^YiZ  Expemes  of  Decedent, — 
|l6S  S91  Tombstone, — The  reasonable  and  necessary  cost  of  a  tombstone  or 

monument  placed  at  the  grave  of  a  deceased  i>erson  may  be  classed 
as  a  part  of  the  funeral  expenses,  and  paid  for  by  the  adminis- 
trator out  of  the  funds  of  the  estate. 

Prom  LaPorte  Circuit  Court ;  J.  C.  Sickter,  Judge. 

Action  by  Emma  Christman  against  S.  M.  Pease,  ad- 
ministrator of  the  estate  of  John  Christman,  deceased. 
Prom  a  judgment  for  plaintiflf,  defendant  appeals.  Trans- 
ferred to  Supreme  Court,  under  §1337u  Burns  1901.  Af- 
firmed. 

F,  JR.  Liddell^  for  appellant. 

J.  O'Brien  and  B.  B.  Oglesbecj  for  appellee.  . 

Jordan,  J. — Appellee  in  the  lower  court  sought  to  be 
reimbursed  out  of  the  estate  of  her  deceased  husband,  to  the 
amount  of  $152,  for  money  laid  out  and  expended  by  her  in 
the  purchase  of  a  suitable  monument  erected  over  his  grave. 
The  case  was  tried  upon  an  agreed  statement  of  facts,  under 
which  the  court  was  requested  to  decide  whether  a  claim  for 
a  monument  was  a  valid  and  just  one  against  the  estate  of 
the  decedent.  The  court,  in  consideration  of  the  agreed 
statement  of  facts,  allowed  the  claim  in  favor  of  appellee  to 
the  amount  of  $152.60,  and,  over  appellant's  motion  for 
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a  neiw  trial,  adjudged  that  the  same  be  paid  out  of  the  as- 
sets of  the  estate  of  John  Christmau,  deceased.  From  this 
judgment  the  administrator  appeals,  and  assigns  as  error, 
'(1)  that  the  complaint  does  not  state  facts  sufficient,  (2) 
that  the  court  erred  in  overruling  his  motion  for  a  new 
trial 

Counsel  for  appellant  insists  that  under  the  facts  the  de- 
cision of  the  court  in  allowing  the  claim  can  not  be  sus- 
tained. The  agreed  statement  of  the  parties  discloses  the  fol- 
lowing facts:  John  Christman  died  intestate  in  LaPorte 
county,  Indiana,  on  November  2,  1896,  leaving  as  his  heirs 
at  law  appellee,  his  widow,  and  five  children,  each  over  the 
age  of  twenty-one  years,  consisting  of  three  sons  and  two 
married  daughters.  "So  administration  was  had  upon  his  es- 
tate until  November  17,  1898,  on  which  date  appellant  was 
appointed  and  qualified  as  the  administrator  thereof.  After 
the  death  of  said  Christman,  and  before  the  appointment 
of  the  said  administrator,  his  widow,  Emma  Christman,  ap- 
pellee herein,  with  the  knowledge  and  consent  of  the  three 
sons,  purchased  and  procured  from  a  certain  dealer  a  mon- 
ument, at  the  price  of  $152,  for  her  deceased  husband, 
and  procured  the  same  to  be  erected  at  his  grave.  The 
price  of  the  monument  was  charged  to  her  by  the 
dealer  of  whom  it  was  obtained,  and  subsequently  was 
paid  for  by  her.  After  the  appointment  of  appellant 
as  the  administrator  of  her  husband's  estate,  she  filed  her 
claim  against  the  same  to  be  reimbursed  therefrom  for  the 
money  so  expended  and  paid  by  her.  The  statement  of  facts 
further  discloses  that  at  the  time  the  monument  was  or^ 
dered  there  was  "either  an  express  or  implied  promise"  by 
the  three  sons  to  contribute  to  the  payment  thereof,  but,  so 
far  as  the  two  married  daughters  were  concerned  there  was 
no  agreement  on  their  part  to  contribute  to  its  payment 
Coimsel  for  appellant  contends  that  under  the  facts  the  hold- 
ing of  this  court  in  the  appeal  of  Lerch  v.  Emmett,  44  Ind» 
331,  must  rule.    In  that  case  suit  was  brought  by  the  ap^ 
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Each  paragraph  of  the  complaint  stated  facts  suflfeient  to 
show  that  the  property  of  the  appellee  was  exempt  from  tax- 
ation. 

The  views  of  the  law  already  expressed  are  decisive  of  the 
questions  presented  upon  the  exceptions  to  the  conclusions 
of  law  on  the  special  finding  and  the  motion  for  a  new  trial. 
The  facts  found  authorized  the  conclusions,  and  the  evi- 
dence sustained  the  finding. 

There  is  no  error  in  the  record.    Judgment  affirmed. 


Pease,  Administrator,  v.  Christman. 

[No.  19,834.    Tiled  May  27,  1902.] 

ij5g-^2       BXEOUTORS  AND  ADMiNiSTRATORa^ —l^^un^roZ  Expenses  of  Decedents— 
|l63  6»i  Tombstone, — The  reasonable  and  necessary  cost  of  a  tombstone  or 

monument  placed  at  the  grave  of  a  deceased  person  may  be  classed 
as  a  part  of  the  foneral  expenses,  and  paid  for  by  the  adminis- 
trator out  of  the  fonds  of  the  estate. 

From  LaPorte  Circuit  Court ;  J.  C.  Rickt&r^  Judge. 

Action  by  Emma  Christman  against  8.  M.  Pease,  ad- 
ministrator of  the  estate  of  John  Christman,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred to  Supreme  Court,  under  §1337u  Burns  1901.  Af- 
firmed. 

F,  a,  Liddell,  for  appellant. 

J.  (yBrien  and  R.  B.  Oglesbee^  for  appellee.   . 

Jordan,  J. — Appellee  in  the  lower  court  sought  to  be 
reimbursed  out  of  the  estate  of  her  decea^  husband,  to  the 
amount  of  $152,  for  money  laid  out  and  expended  by  her  in 
the  purchase  of  a  suitable  monument  erected  over  his  grave. 
The  case  was  tried  upon  an  agreed  statement  of  facts,  under 
which  the  court  was  requested  to  decide  whether  a  claim  for 
a  monument  was  a  valid  and  just  one  against  the  estate  of 
the  decedent.  The  court,  in  consideration  of  the  agreed 
statement  of  facts,  allowed  the  claim  in  favor  of  appellee  to 
the  amount  of  $152.60,  and,  over  appellant's  motion  for 


MAY  TERM,  1902— Vol.  158.  643 

Pease  v,  Ohristman. 

a  new  trial,  adjudged  that  the  same  be  paid  out  of  the  as- 
sets of  the  estate  of  John  Christman,  deceased.  From  this 
judgment  the  administrator  appeals,  and  assigns  as  error, 
'(1)  that  the  complaint  does  not  state  facts  sujBS.cient,  (2) 
that  the  court  erred  in  overruling  his  motion  for  a  new 
trial. 

Counsel  for  appellant  insists  that  under  the  facts  the  de- 
cision of  the  court  in  allowing  the  claim  can  not  be  sus- 
tained. The  agreed  statement  of  the  parties  discloses  the  fol- 
lowing facts:  John  Christman  died  intestate  in  LaPorte 
county,  Indiana,  on  November  2,  1896,  leaving  as  his  heirs 
at  law  appellee,  his  widow,  and  five  children,  each  over  the 
age  of  twenty-one  years,  consisting  of  three  sons  and  two 
married  daughters.  No  administration  was  had  upon  his  es- 
tate until  November  17,  1898,  on  which  date  appellant  was 
appointed  and  qualified  as  the  administrator  thereof.  After 
the  death  of  said  Christman,  and  before  the  appointment 
of  the  said  administrator,  his  widow,  Emma  Christman,  ap- 
pellee herein,  with  the  knowledge  and  consent  of  the  three 
sons,  purchased  and  procured  from  a  certain  dealer  a  mon- 
ument, at  the  price  of  $152,  for  her  deceased  husband, 
and  procured  the  same  to  be  erected  at  his  grave.  The 
price  of  the  monument  was  charged  to  her  by  the 
dealer  of  whom  it  was  obtained,  and  subsequently  was 
paid  for  by  her.  After  the  appointment  of  appellant 
as  the  administrator  of  her  husband's  estate,  she  filed  her 
claim  against  the  same  to  be  reimbursed  therefrom  for  the 
money  so  expended  and  paid  by  her.  The  statement  of  facts 
further  discloses  that  at  the  time  the  monument  was  or- 
dered there  was  "either  an  express  or  implied  promise"  by 
the  three  sons  to  contribute  to  the  payment  thereof,  but,  so 
far  as  the  two  married  daughters  were  concerned  there  was 
no  agreement  on  their  part  to  contribute  to  its  payment. 
Counsel  for  appellant  contends  that  under  the  facts  the  hold- 
ing of  this  court  in  the  appeal  of  Lerch  v.  Envmett,  44  Ind» 
331,  must  rule.    In  that  case  suit  was  brought  by  the  ap- 
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pellees  against  the  estate  of  the  deceased  at  whose  grave  they 
had  erected  a  monuinent  for  the  price  of  $175  upon  the  o^ 
der  of  the  mother  of  the  decedent,  in  settlement  of  which  she 
had  executed  her  own  note  for  the  price  thereof.  The  facts 
in  that  case  are  not  fully  disclosed  hy  the  opinion,  but  an  ex- 
amination of  the  record  reveals  that  the  assets  of  the  estate 
amounted  to  about  $700,  and  that  there  were  claims  against 
the  same,  and  the  order  or  contract  for  the  monument  in  dis- 
pute was  made  after  the  appointment  of  the  administrator, 
and  without  his  consent  This  court  held,  under  the  facts, 
that  a  recovery  against  the  estate  could  not  be  sustained. 
That  case,  under  the  circumstances,  is  easily  distinguishable 
from  the  one  at  bar,  and  therefore  is  not  controlling. 

The  statement  of  facts  herein  involved  is  silent  in  respect 
to  the  following:  (1)  The  value  of  the  estate  left  by  the 
deceased ;  (2)  whether  the  estate  is  solvent  or  insolvent ;  and 
(3)  whether  the  monument  in  question  was  suitable  to  the 
condition  in  life  of  the  deceased,  and  the  price  thereof  rea- 
sonable. Hence  as  to  these  features,  under  the  circumstances, 
we  must  presume  in  favor  of  the  action  of  the  lower  court  in 
allowing  the  claim.  The  objections  made  to  the  allowance 
thereof  are  not  based  on  the  ground  that  the  monument  was 
too  expensive,  or  that  it  was  not  suitable  to  the  station  in  life 
of  the  decedent,  but  are  made  wholly  upon  the  groimd  that 
under  the  facts  the  claim  can  not  be  legally  allowed  against 
the  estate.  Counsel  for  appellee,  however,  contend  that  the 
claim  in  question  must  be  regarded  as  funeral  expenses,  and, 
as  she  ordered  and  paid  for  the  monument  before  the  ap- 
pointment of  the  administrator,  she  is  entitled  to  be  reim- 
bursed by  payment  out  of  the  assets  of  the  estate,  or  in  other 
words,  that  the  doctrine  of  subrogation  should  be  applied  and 
enforced.  If  the  claim  in  dispute  were  in  the  first  instance 
valid  and  just,  and  one  that  could  have  been  legally  con- 
tracted by  the  administrator,  and  paid  for  by  him  out  of  the 
assets,  certainly,  then,  there  can  be  no  reasonable  objections 
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urged  why  appellee  may  not  be  subrogated  to  the  rights  of 
the  dealer  or  party  who  furnished  the  monument.  This 
is  the  doctrine  recognized  and  asserted  in  Brown  v.  Forst, 
95  Ind.  248,  and  Neptune  v.  Tyler,  15  Ind.  App.  132.  In 
the  case  first  cited  the  widow  of  the  decedent  had  paid  cer- 
tain valid  claims  existing  against  the  estate  of  her  deceased 
husband,  and  in  the  other  case  she  advanced  money  for  that 
purpose.  In  Brown  v.  Forst,  supra,  this  court  said:  "Her 
right  to  recover  against  the  estate  in  such  case  rests  in  the 
doctrine  of  subrogation,  and  derives  no  force  from  any  con- 
tract with  the  executor  or  administrator."  At  conmion  law 
the  necessary  funeral  expenses  of  a  deceased  person  were  re- 
quired to  be  paid  out  of  the  assets  of  his  estate,  in  prefer- 
ence to  all  other  claims.  11  Viner's  Abr.,  432.  The  stat- 
ute of  this  State  relating  to  the  estates  of  decedents  pre- 
scribes that  the  debts  and  liabilities  of  a  solvent  estate  shall 
be  preferred  and  paid  in  the  following  order :  (1)  Expenses 
of  administration ;  (2)  the  expenses  of  the  funeral  of  the  de- 
ceased, etc.  §2534  Bums  1901,  §2378  Horner  1901.  By 
this  statute  it  is  certainly  made  the  duty  of  an  executor  or 
administrator  of  a  solvent  estate  to  pay  the  reasonable  and 
necessary  funeral  expenses  of  his  decedent  out  of  the  assets 
of  the  estate  in  the  order  and  priority  prescribed.  The  queeh 
tion  then  is,  can  the  reasonable  and  necessary  cost  of  a 
tombstone  or  monument  placed  at  the  grave  of  a  deceased 
person  be  classed  and  considered  as  a  part  of  his  funeral  ex- 
penses? That  this  question  should  be  answered  in  the  af- 
firmative is  settled,  and  properly  so,  by  many  decisions  of  the 
highest  courts  of  sister  states.  Ferrin  v.  Myrich,  41  N.  Y. 
315 ;  Fairman's  Appeal,  30  Conn.  205 ;  Bendall  v.  Bendall, 
24  Ala.  295,  60  Am.  Dec.  469 ;  Van  Emon  v.  Superior 
CouH,  76  Cal.  589,  18  Pac.  877,  9  Am.  St.  258;  Grapo  v. 
Armstrong,  61  Iowa  697,  17  N.  W.  41 ;  Movlton  v.  Smith, 
16  R.  I.  126,  12  Atl.  891,  27  Am.  St  728;  WehVs  Estate 
165  Pa.  St  330,  30  Atl.  827,  44  Am.  St  666,  and  cases 
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cited;  Lutz  v.  Gates,  62  Iowa  513,  17  N.  W.  747;  Pistor- 
ius'  Appeal  53  Mich.  350,  19  N.  W.  31 ;  GHggs  v.  VeghU^ 
47  N.  J.  Eq.  179,  19  Atl.  867;  Bell  v.  Briggs,  63  N.  H. 
592,  4  Atl.  702 ;  2  Woemer  Am.  Law  of  Administration. 
§358. 

In  the  appeal  in  WehVs  Estate,  supra,  the  court  said: 
"In  any  event  the  act  of  burial  includes  all  the  usual  ind- 
dents  of  decent  burial,  of  which  one,  at  leasts  is  the  erection 
of  a  suitable  tombstone."  It  certainly  can  not  be  asserted 
that  the  mere  fact  that  a  tombstone  or  monument  to  roaik 
the  last  resting  place  of  the  deceased  was  erected  at  the  grave 
after  the  burial  wiU  result  in  making  it  any  less  an 
item  incident  to  such  burial.  Of  course,  where  the  estate  of 
the  deceased  is  insolvent,  a  stricter  rule  prevails  in  the  al- 
lowance of  funeral  expenses  than  is  enforced  where  the  es- 
tate is  solvent.  The  rights  of  creditors  of  insolvent  estates 
are  of  more  regard  than  those  of  the  next  of  kin  of  the 
deceased,  and  the  rule  in  such  cases  is  to  allow  no  more  to  de- 
fray funeral  expenses  than  is  necessary  and  reasonable  under 
all  of  the  circumstances.  In  the  determination  of  that  ques- 
tion, however,  the  rank  or  condition  in  life  of  the  deceased 
is  a  factor  to  be  taken  into  consideration  by  the  court  The 
rule  that,  in  the  eye  of  the  law,  one  must  be  just  before  he 
is  generous  applies  with  equal  force  to  his  estate  after  his 
demise,  or,  in  other  words,  as  asserted  by  some  of  the  author- 
ities, "Dead  debtors  must  not  feast  to  make  their  living  cred- 
itors fast,"  In  the  absence  of  any  statutory  restriction  to  the 
contrary,  the  amount  to  be  allowed  against  the  estate  of  a 
decedent  for  the  cost  of  a  tombstone  or  monument  or  other 
funeral  expenses  is,  as  a  general  rule,  a  matter  to  be  left  un- 
der aU  of  the  circumstances  in  each  particular  case,  to  the 
sound  discretion  of  the  probate  court,  the  abuse  of  which 
discretion  will  be  subject  to  review  on  appeal  to  a  higher 
court.  The  question  in  respect  to  the  necessity  for  the 
amount  expended  or  incurred,  and  the  reasonableness 
of  the  price  charged  for  the  articles  or  thing  furnished 
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is  one  which  is  always  open  to  the  inquiry  of  the 
probate  court  In  the  appeal  of  Oalvin  v.  Britton,  151 
Ind.  1,  11,  we  affirmed  the  rule  that  the  circuit  courts 
of  this  State,  in  the  exercise  of  their  probate  jurisdic- 
tion, had  the  right  to  determine  equitable  questions  as  well 
as  legal  ones,  when  properly  presented,  and  to  award  all 
necessary  relief,  whether  legal  or  equitable.  Under  the  facts 
in  the  case  at  bar,  the  lower  court  had  the  power,  and  was 
fully  justified  in  subrogating  appellee  to  the  rights  of  the 
party  to  whom  she  paid  or  advanced  the  money  for  the  mon- 
ument in  dispute,  and  the  allowance  of  her  claim  against  the 
estate  of  appellant's  decedent  was  right 

While  the  complaint  in  this  case  is  somewhat  brief  in  its 
averments,  still  it  must  be  held  sufficient  to  withstand  appel- 
lant's challenge  under  his  assignments  of  errors.  Inhere  is 
no  error,  and  the  judgment  is  therefore  affirmed. 


Masters,  Executob,  v.  Jones  et  al. 

[No.  19,842.    Filed  May  27,  1902.] 

Executors  and  Administrators.— Ctoim  Against  Decedent's  Estate.^— 
Care  of  Decedent  by  Member  of  Family, — Adult  daughters  who  took 
care  of  their  father  while  he  was  insane,  at  the  instance  of  his 
guardian,  are  not  precluded  from  recoyering  from  his  estate  com- 
pensation for  such  services  by  reason  of  the  fact  that  prior  to  his 
insanity  they  resided  with  him  as  members  of  his  family,  pp, 
648^51. 

Sajue. — Qvardian  of  Insane  Person. — Care  of  Ward, — The  guardian  of 
an  insane  i)erson  may  by  direction  of  the  court,  or  subject  to  the 
subsequent  approval  of  the  court,  employ  a  suitable  person  to 
care  for  his  ward  and  furnish  him  with  necessaries  at  the  expense 
of  the  ward's  estate,    pp,  650,  661, 

Sabce. — Claims  Against  Decedent's  Estate. — Ouardian  of  Insane  Person, 
— One  who  renders  services  for  an  insane  person,  under  guardian- 
ship, at  the  instance  of  the  guardian,  may,  at  the  death  of  the 
ward,  enforce  his  claim  against  the  estate  of  the  deceased  in  the 
hands  of  his  executor  or  administrator,    p,  66S, 

Same. — Claims  Against  Decedent's  Estate, — Pleading  and  Proof, — Vari- 
ance.— The  rule  that  where  the  complaint  is  based  upon  an  implied 
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contract  a  recovery  cannot  be  had  on  an  express  contract  does  not 
apply  to  a  mere  statement  of  a  claim  filed  against  a  deoedent's 
estate,    pp,  669,  66S. 

From  Clinton  Circuit  Court ;  J.  V.  Ktntj  Judge. 

Claims  by  Mary  E.  H.  Jones  and  sisters  against  the  es- 
tate of  Daniel  G.  Jones,  deceased.  From  a  judgment  al- 
lowing the  claims,  Thomas  W.  Masters,  executor,  appeals. 
Transferred  to  Supreme  Court,  under  §1337u  Bums  1901, 
Affi/mied. 

J.  C:  Rogers  and  W.  R.  Moore j  for  appellant. 
0.  U.  Brumbaugh  and  J.  Combsj  for  appellees. 

JoBDAN,  J. — ^Appellees  each  in  the  lower  court  filed  a 
separate  claim  against  the  estate  of  Daniel  G.  Jones  for 
services  rendered  by  the  said  claimants  in  and  about  the 
nursing  of  the  said  deceased,  and  for  doing  his  washing,  and 
for  caring  for  him  generally  from  the  first  day  of  April, 
1894,  to  October  3,  1899.  The  executor,  under  the 
will,  interposed  a  defense  to  each  of  these  claims,  and 
they  were  consolidated,  and  tried  together  before  a  jury, 
and  a  verdict  returned  in  favor  of  each  of  the  claimants,  and 
over  the  motion  of  appellant  for  a  new  trial  the  court  r«i- 
dered  judgment  on  the  verdict  against  the  estate  of  the  de- 
ceased for  the  amount  assessed  by  the  jury.  Appellant,  as 
the  executor,  appeals,  and  contends  that  under  the  facts  no 
liability  against  the  estate  of  the  testator  is  shown  to  exist  in 
favor  of  either  of  the  appellees  upon  the  claims  in  dispute. 
The  questions  discussed  by  the  parties  to  this  appeal  mainly 
arise  out  of  the  facts  established  by  the  evidence  on  the  trial 
in  the  lower  court  The  following  appear  t^>  be  the  material 
facts :  Appellees  are  each  over  the  age  of  twenty-five  years, 
and  are  the  unmarried  daughters  of  Daniel  G.  Jones,  appel- 
lant's decedent.  The  latter  formerly  resided  on  a  farm 
owned  by  him  situated  in  Clinton  county,  Indiana.  Some 
time  in  the  year  1890  he  moved  from  his  farm  to  the  town  of 
Bossville  in  said  county.    He  was  a  widower,  and  his  three 
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unmarried  daughters,  prior  to  his  becoming  insane,  resided 
with  him  as  members  of  his  family,  doing  the  necessary 
housework.  Some  time  prior  to  April,  1894,  said  Jones  be- 
came insane,  and  on  April  10,  1894,  in  a  proper  proceeding, 
he  was,  by,the  Clinton  Circuit  Court,  adjudged  to  be  a  per- 
son of  unsound  mind,  incapable  of  managing  his  estate,  and 
George  Smith  was  by  the  court  appointed  the  guardian  of  his 
person  and  estate.  Immediately  after  his  qualification  as  such 
guardian,  he  took  charge  of  the  affairs  of  his  ward,  and,  it 
being  necessaiy  for  him  as  such  guardian  to  procure  some 
one  to  care  for  and  attend  to  his  ward,  he,  about  April  15, 
1894,  had  a  conversation  with  appellees,  who  were  living  at 
the  time  at  the  home  of  their  father,  in  regard  to  employing 
a  nurse  to  care  for  and  attend  to  the  wants  of  their  father. 
Appellees  informed  the  guardian  that  they  could  care  for 
and  nurse  their  father  cheaper  than  any  one  else.  There- 
upon the  guardian  directed  them  to  nurse  and  take  care  of 
him,  and  to  do  the  best  they  could  in  caring  for  him,  as  his 
estate  was  amply  able  to  pay  them  for  their  services ;  and 
further  directed  them  to  keep  an  account  of  their  time,  and 
file  their  claims  against  the  estate ;  and  thereupon  appellees 
agreed  to  nurse  and  take  care  of  their  father,  and  this,  the 
evidence  discloses,  they  did  from  that  time  until  his  death  on 
October  3, 1899,  with  the  exception  of  the  time  he  was  in  the 
insane  asylum,  as  hereinafter  mentioned.  On  June  12, 
1894,  he  was  sent  to  an  asylum  for  treatment,  where  he  re- 
mained until  July  4,  1895,  when  he  was  returned  to  his 
home  an  incurable  lunatic,  and  appellees,  under  the  arrange- 
ment with  the  guardian,  resumed  the  nursing  and  caring  for 
him.  After  the  death  of  his  ward  the  guardian  made  his 
final  settlement  with  the  court,  leaving  the  claims  of  ap- 
pellees for  their  services  unsettled,  and  unpaid.  The  facts 
show  that,  during  the  time  appellees  were  engaged  in  per- 
forming the  services  in  question,  their  father  at  times  was 
violent  in  his  actions,  filthy  in  his  habits  by  reason  of  his 
unfortunate  condition,  and  required  constant  care  and  atten- 


650  SUPREME  COURT  OF  INDIANA, 

Masters  v.  Jones. 

tion.  He  frequently  became  violent  at  night,  and  hallooed 
loud  enough  to  be  heard  some  distance  away.  He  was  ob- 
scene and  profane  in  the  use  of  language,  and  it  was  neces- 
sary, at  least  a  portion  of  the  time,  to  keep  him  confined  in 
a  room. 

Counsel  for  aj^pellaht  insist  that  under  these  facts  this 
case  must  be  ruled  by  the  familiar  doctrine  recognized  and 
asserted  by  numerous  decisions  of  this  court  to  the  effect 
that,  where  persons  related  to  each  other  by  blood  or  mar- 
riage live  together  as  members  of  a  common  family,  there 
is  no  obligation  to  pay  for  services  rendered  on  one  hand, 
or  for  board,  etc.,  furnished  on  the  other  in  the  absence  of 
an  express  promise,  unless  the  circumstances  surrounding 
the  case  are  of  such  a  character  or  nature  as  to  create,  in  the 
eye  of  tlie  law,  an  implied  promise.  But  the  case  at  bar, 
under  the  circumstances,  does  not  fall  within  the  prohibition 
of  this  rule.  It  is  true  that  these  claimants  are  shown  to  be 
the  adult  daughters  of  the  decedent,  and  prior  to  his  insanity 
they  resided  with  him  as  members  of  his  family,  and  wore 
living  at  the  home  of  their  father  at  the  time  they  were  em- 
ployed by  the  guardian.  It  is,  however,  further  disclosed 
that,  after  the  appointment  of  the  guardian  for  their  father, 
and  after  it  became  necessary  that  he  should  procure  some 
suitable  person  to  attend  to  and  care  for  his  insane  ward, 
they,  at  his  special  instance  and  request,  performed  the  serv- 
ices in  controversy  under  the  arrangement  or  stipulation  to 
the  effect  that  they  were  to  be  paid  for  the  same  out  of  the 
ward's  estate.  It  is  evident  that  under  the  law  the  guard- 
ian, either  at  the  direction  of  the  circuit  court  in  the  first 
instance,  or,  if  not  so  directed,  then  subject  to  the  subsequent 
approval  of  the  court,  was  authorized  to  employ  some  suit- 
able person  or  persons  to  take  the  necessary  and  proper  care 
of  his  insane  ward,  and  to  furnish  him  with  other  necessaries 
at  the  expense  of  his  estate.  The  reasonable  charges  to  be  al- 
lowed against  the  estate  were,  of  course,  imder  all  of  the 
circumstances,  a  question  to  be  finally  determined  by  the 
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court  In  respect  to  the  compensation  to  be  allowed  a  person, 
either  per  day,  week,  or  year,  as  the  case  may  be,  for  services 
rendered  in  nursing  and  taking  care  of  an  insane  ward,  the 
court,  on  the  application  of  a  guardian,  may  fix  or  determine 
the  same  in  advance;  but^  where  such  compensation  is  not 
previously  fixed  or  determined  by  the  court,  the  amount  to 
be  allowed  in  payment  for  such  services  will  nevertheless  be 
subject  to  the  approval  and  judgment  of  the  court  Where 
a  guardian,  under  the  statute,  has  been  appointed  for  an  in- 
sane person,  such  person  is  in  a  l^al  sense  the  ward  of  the 
court  by  which  the  appointment  is  made,  and,  together 
with  his  estate,  is  under  the  care  and  protection  of  such 
court,  and  the  guardian  serves  in  the  discharge  of  his  duties 
as  the  agency  of  the  court.  Redden  v.  Baker,  86  Ind.  191. 
In  Miller  v.  Hart,  135  Ind.  201,  the  claimants  sought  to 
subject  the  estate  of  an  insane  ward  to  the  payment  of  a 
claim  for  services  rendered  in  taking  care  of  such  ward,  and 
in  furnishing  him  with  necessaries  at  the  special  instance 
and  request  of  his  guardian.  It  was  held  in  that  appeal  that 
his  estate  in  the  hands  of  the  guardian  was  liable.  The  court 
in  that  case,  referring  to  some  of  the  duties  of  the  guardian 
under  the  law,  said :  "But  the  guardian's  first  duty  was  to 
take  proper  care  of  his  ward,  and  furnish  him  a  suitable 
home,  food,  clothing  and  other  necessaries ;  and  the  value  of 
such  supplies  is  a  proper  charge  against  the  ward's  estate." 
This  decision  may  certainly,  under  the  facts,  be  considered 
as  a  ruling  precedent  in  the  case  at  bar.  The  facts  in  the 
case  now  under  consideration  disclose  that  the  guardian  di- 
rected, or  at  least  requested,  appellees  to  render  the  neces- 
sary services  which  they  did  in  taking  care  of  his  ward  with 
the  understanding  or  arrangement  with  them  that  they  were 
to  look  to  his  estate  for  compensation.  To  hold,  under  the 
circumstances,  that  they  are  not  entitled  to  compensation  be- 
cause of  the  fact  tfiat  they,  as  his  daughters,  previous  to  his 
afiliction,  lived  with  him  as  members  of  his  family,  would 
be  a  travesty  upon  both  the  law  and  justice. 
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Appellant's  further  contention  is  that  the  claims  in  ques- 
tion should  have  been  collected  either  from  the  guardian  or 
the  ward's  estate  while  the  latter  was  under  guardianship ; 
hence  it  is  urged  that  for  this  reason  alone  the  estate  in  the 
hands  of  appellant  as  executor  under  the  will  is  not  liable. 
The  death  of  the  ward  eo  instanie  terminated  the  guardian- 
ship, and  it  then  became  the  duty  of  the  guardian  fully  to 
account  for  and  turn  over  to  the  proper  person  the  estate  of 
his  ward  remaining  in  his  hands.  §2722  Bums  1901; 
Stumph  V.  Pfeiffer,  58  Ind.  472. 

As  the  death  of  the  ward,  under  the  provisions  of  the 
statute,  ipso  facto  terminates  the  guardianship,  no  suf- 
ficient reason  therefore  can  be  assigned  why  any  unadjusted 
or  unsettled  claim,  either  legal  or  equitable,  created  against 
his  estate  while  under  guardianship,  may  not  be  settled  and 
allowed  out  of  his  estate  in  the  hands  of  his  executor  or  ad- 
ministrator in  the  due  course  of  the  administration  thereof. 
The  ward  in  this  case  it  appears  died  testate.  At  his 
death,  therefore,  all  of  his  estate  remaining  in  the  hands  of 
his  guardian  passed  to  his  executor  for  settlement  and  dis- 
tribution according  to  the  provisions  of  the  will,  subject  to 
all  legitimate  claims  or  liabilities  existing  against  it  at  the 
date  of  his  death.  The  mere  fact  that  the  claims  of  appellees 
were  not  settled  and  allowed  by  the  probate  court  before  the 
guardianship  was  terminated  by  the  death  of  the  ward  cer- 
tainly can  not  serve  to  deprive  the  claimants  from  enforcing 
them,  if  legitimate,  against  the  estate  of  the  deceased  in  the 
hands  of  his  executor  or  administrator.  That  these  claims, 
under  the  circumstances,  may  be  so  enforced  is  fully  sus- 
tained by  the  authorities.  Garter  v.  Beckwith,  128  N.  Y. 
312,  28  N.  E.  582,  and  cases  there  cited ;  Van  Horn  v. 
Eami,  39  N.  J.  L.  207. 

It  is  insisted  that  the  written  statement  of  appellees' 
claims  proceeds  on  the  theory  that  they  arise  out  of  an  im- 
plied contract,  while  the  evidence,  as  asserted,  discloses  an 
express  contract  with  the  guardian  for  the  services  rendered. 
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Therefore  it  is  contended  that  appellees,  if  entitled  to  re- 
cover, must  do  so  upon  the  theory  outlined  by  their  com- 
plaint. There  is  no  merit  in  this  contention,  for  the  reason 
that  the  theory  rule  for  which  appellant  contends  has  no 
application  to  the  mere  statement  of  a  claim  filed  against 
a  decedent's  estate. 

We  have  fully  examined  and  considered  all  of  the  ques- 
tions discussed  by  counsel  for  appellant,  but  find  no  error 
in  the  rulings  or  proceedings  of  the  trial  courts 

Judgment  affirmed. 


Kenney,  Receiveb,  v.  Bevilheimer  et  al. 

[No.  19,848.    Filed  May  27,  1902.1 

Pleading. — Conditions  Precedent, — The  rules  of  code  pleading  pennit 
a  party  to  show  i>erformance  of  oonditionjs  precedent  by  speoifio 
averments  as  well  as  by  a  general  allegation,    p,  65S, 

Sale.— Breach  of  Warranty, -^Amioer,— In  an  action  on  a  note  given 
for  machinery,  an  answer  setting  up  a  warranty  is  not  bad  be- 
cause it  shows  tliat  defendant  continued  to  use  the  machine  after 
time  given  for  trial,  where  it  is  expressly  averred  that  such  use 
was  authorized  by  the  sellers,    p.  656, 

Same. — Breach  of  Warranty. — Anstver. — ^In  an  action  on  a  note  for 
machinery,  an  averment  in  an  answer  setting  up  a  breach  of  war- 
ranty, that  on  account  of  the  defects  the  machine  was  not  worth 
more  than  9400,  which  amount  had  been  paid  on  account  of  its  pur- 
chase, is  a  sufficient  averment  as  to  the  damages  sustained,    p,  666, 

Same.— Conirad  of  Sale, — Conditions.— Fresumptions.'-'lsi  a  contract  for 
the  sale  of  machinery,  the  stipulations  that  the  makers  of  the 
notes  to  be  given  in  payment  would  give  a  mortgage  on  delivery, 
and  pay  the  freight  to  the  place  of  delivery,  must  be  presumed  to 
have  been  waived  by  the  sellers,  or  complied  with  by  the  makers 
of  the  notes,    p.  656. 

Same. — Conditional  Sale. — Retention  of  Property  by  Piarchaser. — ^There> 
tention  of  a  machine  purchased  with  warranty  after  it  was  found 
to  be  defective  and  after  attempted  repairs  by  the  seller  will  not 
bind  the  purchaser,  where  the  purchaser  acted  upon  the  request  of 
the  seller's  agent,  who  promised  that  it  should  be  made  to  work. 
pp.  657,  658. 

From  Hamilton  Circuit  Court;  J".  F.  Nealy  Judge. 

Action  by  Edward  T.  Eenney,  receiver  of  C.  Aultman 
&  Company,  against  Spencer  G.  BevlUieimer  and  others 
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on  a  promiasory  note.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Transferred  from  the  Appel- 
late Court,  under  §1387u  Burns  1901.    Affirmed. 

G.  Shirts  and  W.  B.  Fertiff,  for  appellant. 
U.  F.  Dailyj  for  appellees. 

DowuNG,  C.  J. — Action  upon  a  promissory  noto  exe- 
cuted by  appellees,  Spenoer.G.  and  Thomas  M.  Bevilheimer 
and  Sylvester  Kirk.  The  other  appellee,  Kendall,  was 
charged  with  liability  for  its  payment  upon  an  alleged 
agreement  between  him  and  the  Bevilheimers.  The  con- 
sideration of  the  note,  as  shown  by  its  face,  was  the  sale 
by  C.  Aultman  &  Co.  of  a  '^separator  and  stacker^  to 
the  makers.  A  receiver  for  C.  Aultman  &  Co.  waa  ap- 
pointed, and  was  authorized  to  bring  suit  Answer  by 
the  appellees,  excepting  Kendall,  in  three  paragraphs; 
the  first  of  which  'was  a  denial;  the  second  a  plea  of 
payment;  and  the  third  a  special  defense  of  a  warranty,  a 
breach,  and  resulting  damage.  Kirk  and  Kendall  filed  sep- 
arate answers,  but  no  question  is  made  upon  them.  De- 
murrer of  appellant  to  third  paragraph  of  answer  of  the 
makers  of  the  note  overruled.  Reply  in  denial.  Trial  by 
jury.  General  verdict  for  appellees,  with  answers  to  ques- 
tions of  fact.  Motions  by  appellant  for  judgment  in  his  fa- 
vor on  the  answers  to  such  questions.  Motions  overruled, 
and  judgment  for  appellees  on  the  verdict  Errors  are 
assigned  upon  the  ruling  on  the  demurrer  to  the  third  para- 
graph of  the  answer  and  on  the  refusal  of  the  court  to  render 
judgment  for  the  appellant  on  the  answers  of  the  juiy. 

The  defense  set  up  in  the  third  paragraph  of  the  answer 
was  founded  upon  a  written  warranty  that  the  "separator 
and  stacker"  for  which  the  note  was  given  was  made  of  good 
materials;  that  it  was  well  constructed;  and  that^  with 
proper  use  and  management,  it  would  do  as  good  vwrJc  as 
any  other  machine  of  the  same  size  and  rated  capacity, 
made  for  the  same  purpose.     The  warranty  is  properly 
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pleaded,  a  breach  of  each  of  its  covenants  is  averred,  and  the 
damages  resulting  from  the  breach  are  suflSciently  stated. 

Appellant  contends,  however,  that  the  pleading  is  bad  be- 
cause of  the  omission  of  a  general  allegation  of  performance 
by  the  appellees  of  the  conditions  of  the  contract  on  their 
part.  Where  an  action  or  defense  rests  upon  a  contract  con- 
taining mutual  obligations,  the  general  rule  is  that  the  party 
asserting  a  right  under  the  contract  must  allege  that  he  per- 
formed, was  ready  to  perform,  or  was  excused  from  per- 
forming the  conditions  imposed  on  him.  At  common  law 
the  party  was  required  to  show  precisely  what  acts  he  had 
done  in  the  performance  of  such  conditions.  The  code  au- 
thorizes a  general  all^ation  that  the  party  has  performed 
all  the  conditions  on  his  part.  §373  Burns  1901.  But  the 
rules  of  code  pleading  permit  a  party  to  show  performance 
of  conditions  precedent  by  specific  averments  as  well  as  by 
a  general  allegation.  That  was  done  in  this  case.  That  part 
of  the  agreement  between  the  parties  which  is  designated 
in  the  instrument  as  the  warranty  expressly  states  what  acts 
or  omissions  of  the  vendees  shall  defeat  its  obligations.  Fail- 
ure of  the  vendees  to  pay  for  the  machinery  according  to 
the  contract ;  neglect  to  give  notice  of  the  defects  or  ineffi- 
ciency of  machine ;  refusal  to  render  assistance  to  the  ven- 
dors or  their  agents  in  their  efforts  to  repair  the  machine  or 
to  make  it  work ;  retaining  the  machine  after  six  days  from 
its  first  trial  and  use  without  notice  of  defects  or  dissatisfac- 
tion; and  abuse  of  the  machine  committed  or  suffered  by 
vendees,  operated  to  release  the  vendors  from  their  war- 
ranty. The  third  paragraph  of  the  answer  specifically  avers 
performance  by  the  makers  of  the  note  of  every  material 
condition  of  the  agreement  on  their  part,  or  sets  out  a 
sufficient  excuse  for  their  failure  to  comply  with  such  con- 
ditions. Wherever  it  alleges  that  the  makers  of  the  note 
acted  upon  an  agreement  with  the  agent  or  agents  of  the  ven- 
dors, it  also  states  that  such  agreements  were  afterwards 
brought  to  the  notice  of  the  vendors,  and  were  ratified  by 
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them.  While  the  answer  does  not  in  terms  aver  that  the 
notices  to  the  vendors  were  given,  and  that  the  agents  sent 
by  them  to  work  upon  the  machine  were  sent  before  the  ap- 
pointment of  a  receiver,  we  think  it  fairly  inferable  that 
such  was  the  fact 

Nor  is  the  answer  defective  because  it  shows  that  the  pur- 
chasers continued  to  use  the  machine  after  the  six  days 
allowed  for  trial.  Such  continued  use  is  expressly  alleged 
to  have  been  authorized  by  the  vendors  through  their  rati- 
fication of  the  agreements  of  their  agents.  The  averment  as 
to  the  amount  of  damages  sustained  by  the  makers  of  the 
note,  by  reason  of  the  defective  character  of  the  machine  and 
the  breach  of  the  warranty,  although  not  precise,  is  suf- 
ficient. It  is  charged  that^  on  account  of  its  defects,  the 
machine  was  not  worth  more  than  the  $400  which  had  heea 
paid  on  account  of  its  purchase  by  the  makers  of  the  note. 

The  stipulations  that  the  makers  of  the  note  would,  at  the 
time  and  place  of  delivery  of  the  machine,  give,  as  security 
for  the  payment  of  the  notes  executed  for  the  purchase 
money,  a  first  mortgage  on  the  machine  sold  to  them,  and 
that  they  would  pay  the  freight  from  the  factory  to  the  place 
of  delivery,  must  be  presumed  to  have  been  waived  by  the 
vendors,  or  complied  with  by  the  makers  of  the  note.  It 
appears  from  the  pleadings  that  the  machine  was  delivered 
without  objection ;  that  the  notes  called  for  by  the  contract 
were  executed  by  the  purchasers  of  the  machine;  that  all 
of  these  notes,  excepting  the  last,  were  duly  paid  as  they 
became  due ;  and  that  the  machine  remained  in  the  posses- 
sion of  the  makers  of  the  notes  as  their  property  from  the 
date  of  its  delivery  until  the  bringing  of  the  suit*  The 
time  at  which  the  mortgage  was  to  have  been  executed  and 
the  freight  paid  long  since  passed.  This  suit  was  brought  to 
collect  the  last  note.  Nothing  was  said  in  the  complaint  in 
regard  to  a  mortgage,  and  the  appellant  asserted  a  claim  to 
nothing  more  than  the  amount  of  the  note,  interest,  and 
attorney's  fees.    The  subsequent  conduct  of  the  vendors  and 
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of  their  receiver  is  inconsistent  with  the  supposition  that  a 
breach  of  the  condition  as  to  the  execution  of  a  jnortgage  and 
the  payment  of  freight  on  the  machine  occurred. 

The  averments  of  the  third  paragraph  sufficiently  show  a 
contract  of  warranty,  performance  of  a  part  of  the  condi- 
tions bv  the  makers  of  the  note,  a  legal  excuse  for  their  fail- 
ure to  perform  the  remaining  conditions,  a  breach  of  the 
warranty  by  C.  Aultman  &  Co.,  and  damages  to  the  ap- 
pellees to  the  amount  of  the  note  sued  on  resulting  from 
such  breach.  The  court  did  not  err  in  overruling  the  de- 
murrer to  this  paragraph. 

Appellant  contends  that  he  was  entitled  to  judgment  on 
'  the  answers  of  the  jury  to  the  questions  of  fact  addressed 
to  them  for  the  following  reasons :  (1)  Because  appellees 
continued  to  operate  the  machine  after  the  vendors*  agent 
had  made  repairs  on  it,  without  notice  of  the  subsequent 
failure  of  the  machine  to  do  good  work,  as  required  by  the 
terms  of  the  warranty.  (2)  Appellees  waived  the  war- 
ranty by  the  sale  of  the  Bevilheimers*  interest  in  the  ma- 
chine to  Kendall.  (3,  4)  Appellees  failed  to  give  notice 
of  the  failure  of  the  machine  to  work  after  new  attachments 
and  appliances  had  been  added  to  it  by  the  vendors.  (5) 
Ten  days  after  the  machine  was  first  tested  and  used,  ap- 
pellees wrote  to  the  vendors  that  the  ^Tboys'*  pronounced  it 
good.  (6)  The  terms  of  the  warranty  were  not  Complied 
with  by  appellees. 

While  the  findings  show  that  the  appellees  did  retain  the 
machine  after  it  was  found  to  be  defective  and  unfit  to  do 
good  work,  and  after  the  vendors  had  attempted  to  repair  or 
perfect  it^  they  also  disclose  the  fact  that  in  keeping  the 
machine  in  their  possession  the  appellees  acted  upon  the  re- 
quest of  the  vendors'  agents,  who  promised  that  it  should  be 
made  to  work,  and  that  the  act  and  promise  of  the  agents 
were  reported  to  and  confirmed  by  the  vendors. 

The  sale  of  the  interest  of  the  Bevilheimers  in  the  ma- 
chine was  not  a  waiver  of  the  warranty,  nor  did  it  affect 
Vol.  158—42 
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the  liability  of  the  vendors  under  their  contract.  The  let- 
ter written  by  the  appellees  before  the  discovery  of  the 
defects  of  the  machine  did  not  deprive  them  of  the  bene- 
fit of  the  warranty,  if  it  was  afterwards  found  that  the 
machine  was  imperfect.  The  answers  of  the  jury  show  that 
the  appellees  performed  some  of  the  conditions  of  tl^  war- 
ranty on  their  part,  and  that  performance  of  the  remain- 
der was  waived  by  the  agents  of  the  vendors,  whose  act 
and  promise  in  this  respect  were  afterwards  ratified  by 
their  principal. 

We  find  no  error.    Judgment  aflfirmed.  ^ 
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166      411  '  ' 

' '  [No.  15,842.    Filed  Noronber  17,  1892.] 

Landlobd  and  TBKANT.—Xtc^nse.—ZMWtf.— a  written  instroment  in 
the  form  of  a  receipt  for  money  paid,  executed  by  the  owner  in 
fee  of  the  land,  giving  to  the  person  named  therein  the  ezclnsiYe 
right  to  all  sand  and  gravel  on  certain  described  premises  for  one 
year,  and  excluding  all  other  parties  from  said  premises,  amoonts 
to  a  lease,  and  not  a  mere  lioense,  and  is  valid  as  against  a  sub- 
sequent grantee  without  notice. 

From  Marion  Circuit  Court;  George  W.  GhrubbSj  Special 
Judge. 

Suit  by  James  B.  Heywood,  trustee,  for  himself  and 
others  against  Leander  A.  Fulmer  and  others  to  enjoin 
defendants  from  removing  sand  and  gravel  from  certain 
described  premises.  From  a  judgment  for  defendants, 
piaintifi  appeals.    Affirmed. 

U.  J.  Hammond  and  E.  S.  G.  Rogers j  for  appellant. 
C.  S.  Denny  and  W.  F.  Elliott^  for  appellees. 

McBbibe,  C.  J. — ^A  construction  of  the  following  writing 
will  determine  every  question  presented  by  the  record  in 
this  case:  "Indianapolis,  Ind.,  April  21,  1890.  Received 
of  Fulmer,  Cooper  &  Co.  $175,  in  payment  of  sand  bar  on 
Fall  creek,  between  Central  avenue  and  Meridian  street^  and 
adjoining  the  land  of  F.  W.  Morrison  on  the  south  and  W. 


MAY  TERM,  1902— Vol.  158.  659 

Hejrwood  v,  Falmer. 

O.  Patterson  on  the  north  side  of  said  creek,  for  the  year 
1890 ;  this  is  ior  the  exclusive  right  to  all  gravel  and  sand 
for  the  year  above  named,  and  excluding  all  other  parties 
from  said  premises.    (Signed)  W.  O.  Patterson." 

When  the  writing  was  executed,  W.  O.  Patterson,  by 
whom  it  was  executed,  was  owner  in  fee  of  the  land  on  whiefai 
the  sand  bar  referred  to  was  located.  On  the  28th  day  of 
May  following,  he,  with  his  wife,  conveyed  the  land  by  war- 
ranty deed,  to  the  appellant  as  trustee  for  himself  (Hey- 
wood)  and  two  other  parties. 

This  suit  was  brought  to  enjoin  the  appellees  from  enter- 
ing upon  the  premises  and  hauling  away  sand  and  gravel 
from  the  sand  bar  in  question.  It  is  averred  in  the  com- 
plaint that  the  appellees  claim  the  right  so  to  do  by  virtue 
of  the  foregoing  writing.  It  is  also  allied  in  substance 
that  neither  the  appellant  or  either  of  those  united  in 
interest  with  him  had  any  knowledge  of  the  existence  of 
the  writing  in  question  at  or  before  the  execution  of  the 
deed  to  them,  or  any  knowledge  or  notice  that  they  had  or 
claimed  any  such  right  to  or  interest  in  the  land.  The 
presentation  of  the  question  by  both  sides  is  able.  The 
argument  of  counsel  for  the  appellant  is  especially  skilful 
and  forceful.  In  deciding  the  case*we  will  confine  ourselves 
to  the  sole  question  discussed  by  the  appellant. 

The  determination  of  this  question  depends  upon  whether 
the  writing  above  quoted  is  a  lease,  as  the  appellee  contends, 
or  is  a  mere  license,  under  which,  as  against  Patterson,  and 
others  having  notice  of  its  existence,  the  appellees  might 
enter  upon  the  premises  during  the  time  limited  and  remove 
an  indeterminate  quantity  of  sand  and  gravel,  but  which 
gives  no  interest  in  the  land  itself,  which  is,  we  think,  a  fair 
statement  of  the  appellant's  contention. 

Among  many  definitions  of  a  lease  found  in  the  books  are 
ihe  following:  "A  lease  is  a  contract  by  which  one  person 
devests  himself  of,  and  another  takes  the  possession  of  lands 
or  chattels  for  a  term,  whether  long  or  short."    Wood's  Land- 
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lord  and  Tenant  (2d  ed.),  §203.  "A  lease  at  the  common 
law  is  a  grant  or  assurance  of  a  present  or  future  interest, 
for  life,  for  years,  or  at  will,  in  lands  or  other  property  of  a 
demisable  nature,  a  reversion  being  left  in  the  party  from 
whom  the  grant  or  assurance  proceeds."  Piatt  on  Leases,  9. 
''A  lease  is  a  species  of  contract  for  the  possession  and  profits 
of  lands  and  tenements,  either  for  life  or  a  certain  term  of 
years,  or  during  the  pleasure  of  the  parties/*  12  Am.  & 
Eng.  Ency.  of  Law,  976.  "No  particular  form  of  expres- 
sion or  technical  words  are  necessary  to  constitute  a  lease, 
but  whatever  expressions  explain  the  intention  of  the  parties 
to  be,  that  one  shall  devest  himself  of  the  possession  of  his 
property,  and  the  other  shall  take  it  for  a  certain  space  of 
time,  are  sufficient^  and  will  amount  to  a  lease  for  years,  as 
effectually  as  if  the  most  proper  and  permanent  form  of 
words  had  been  made  use  of  for  that  purpose."  12  Am.  <fe 
Eng.  Ency.  of  Law,  977.  "No  precise  form  of  words  is  nec- 
essary to  make  a  lease.  Any  written  instrument  expressing 
the  agreement  of  the  parties,  signed  by  one  and  accepted  and 
acted  upon  by  the  other,  will  be  obligatory  upon  both." 
Alcorn  v.  Morgan,  77  Ind.  184.  In  the  case  last  cited  from 
which  we  quote  the  forgoing,  the  written  instrument  which 
the  court  then  held  to  be'  a  written  lease  was  in  form  a  re- 
ceipt, but  contained  independent  stipulations,  sufficient  in 
the  opinion  of  the  court  to  make  it  also  a  contract. 

A  lease  may  not  only  confer  upon  the  lessee  the  right  to 
the  occupancy  of  the  leased  premises,  either  generally  for  the 
time  limited,  or  for  some  specific  purpose,  or  in  some  specific 
manner,  or  the  right  to  occupy  and  cultivate  and  to  remove 
the  products  of  cultivation,  but  it  may  confer  upon  him  th^ 
power  to  occupy  and  remove  a  portion  of  that  which  consti- 
tutes the  land  itself.  Familiar  and  common  examples  of 
such  leases  are  those  authorizing  the  lessee  to  quarry  and  re- 
move stone,  to  open  mines  and  remove  ores,  minerals,  min- 
eral coal,  etc,  or  to  sink  wells  for  procuring  and  removing 
petroleum  and  natural  gas.  The  power  to  execute  leases  for 
such  purposes,  and  the  fact  that  the  instrument  by  whidi 
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such  interest  in  land  is  granted  may  be  in  all  essential  partic- 
ulars a  lease  will  not  be  questioned.  Knight  v.  Indiana  Coal 
Co.,  47  Ind.  105, 17  Am.  Eep.  692. 

Manifestly  there  can  be  no  valid  reason  why  a  lease  may 
not  confer  upon  the  lessee  the  right  to  remove  a  portion  of 
the  soil,  or  of  sand  and  gravel  found  upon  the  surface  of  the 
land  leased  as  well  as  to  remove  stone,  or  iron  ore,  or  mineral 
coal,  found  either  upon  the  surface  or  beneath  it. 

In  our  opinion  the  writing  in  question  contains  all  of  the 
essential  elements  of  a  valid  lease.  Like  the  writing  referred 
to  in  Alcorn  v.  Morgan,  supra,  it  is  in  form  a  receipt.  Like 
that  writing,  also,  it  contains  additional,  independent  stipu- 
lations sufficient  to  make  it  a  contract  Apply  to  it  the 
definitions  of  a  lease  above  quoted,  it  will  be  found  that  by 
its  terms  the  lessor  devests  himself  of,  and  confers  upon  the 
lessee  the  possession  of  the  land  for  a  definite  period.  The 
language  used, — "this  is  for  the  exclusive  right  to  all  gravel 
and  sand  for  the  year  above  named,  and  excluding  all  other 
parties  from  said  premises,"  is  sufficient  to  exclude  even  the 
lessor  himself  from  the  premises  during  the  year  1890,  and 
to  give  to  the  lessee  during  that  time  the  exclusive  right  to 
enter. 

Nor  can  it  be  said  that  the  right  to  remove  gravel  and  sand 
is  the  right  to  remove  an  uncertain  and  indeterminate  quan- 
tity. The  court  has  no  means  of  knowing  what  quantity  of 
gravel  and  sand  may  be  on  the  premises.  But,  during  the 
year  1890  the  lessees  have  the  exclusive  right  to  all  that  may 
be  thereon.  If  possible  for  them  to  remove  all  of  it  within 
the  time  limited  they  have  the  right  to  do  so.  If  any  re- 
niained  at  the  expiration  of  the  term  it  would  without  doubt 
revert  to  the  lessor;  but  during  the  existence  of  the  term 
the  right  to  all  is  absolute. 

Our  construction  of  the  writing  leads  to  an  affi:rmance  of 
the  judgment. 

Judgment  affirmed  with  cost 

Elliott^  J.,  took  no  part  in  the  consideration  or  decision  of 
this  case. 
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McCoy  v.  The  Kokomo  Railway  and  Light 
Company. 

[S  W  [No.  19,857.    Filed  May  27,  1902.] 

Ifi66  m  '^•'^^'^^ — Verdict.^Special  Findings.— To  enable  a  party  BnooeBsfolly 
{167  45a  to  interpose  the  special  findings  of  the  jury  npon  partioolar  qnes- 
If  167  54^  tions  of  fact  as  a  reason  for  judgment  in  hia  favor,  notwitbstand- 
fi68  ^l  ^  '^  general  yerdict  against  him,  he  must,  at  least,  have  special 
!  168   448     findings  that  stand  in  snch  clear  antagonism  to  the  general  Terdiot 
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that  the  two  can  not  coexist,  p.  66S. 
171  tibi|  Samb. — Judgment  on  Special  Findings. — ^A  judgment  can  not  be  ren- 
dered on  answers  to  interrogatories,  in  opposition  to  a  general 
yerdict,  unless  the  findings  are  sofficient,  when  strictly  construed, 
to  warrant  a  judgment  within  the  issues  in  favor  of  the  moving 
party,    p.  665. 

0AMB. — Oontradictory  Findings. — Oontradiotory  answers  to  interroga- 
tories cancel  or  neutralize  each  other,  but  in  no  way  impair  the 
general  verdict,    p.  665. 

Btrbbt  Raiuroads. — OolUrion.— Special  Findings. — Oontrihutory  Negli- 
gence.— ^In  an  action  for  damages  caused  by  a  collision  with  a  street- 
car, a  finding  that  plaintiff  at  the  time  of  the  injury  was  volun- 
tarily attempting  to  drive  across  defendant's  track,  does  not  war- 
rant the  conclusion  that  plaintiff  voluntarily  encountered  the 
danger,    pp.  665-667. 

SiMB. — Collision.'^Special  Findings. — No  Finding  as  to* Speed  of  Car, 
— Contribulory  Negligence.— In  an  action  for  damages  caused  by  a 
collision  with  a  street-car  at  a  highway  crossing,  si>ecial  findings 
of  the  jury  showed:  That  plaintifFp  having  the  average  capacity 
to  see  and  hear,  and  knowing  that  the  cars  frequently  ran  on  a 
certain  track,  and  that  his  horse  was  afraid  of  the  oars,  attempted 
to  drive  across  the  track  without  stopping,  though  his  view  was 
obstructed;  that  he  looked  and  listened,  but  did  not  see  the  car 
till  his  horse  was  going  on  the  track.  There  was  no  finding  as  to 
the  speed  of  the  car.  Held,  that  the  special  findings  do  not  show 
contributory  negligence  so  as  to  authorize  a  judgment  for  defend- 
ant notwithstanding  a  general  verdict  for  plaintiff,    pp.  665-667. 

From  Howard  Superior  Court ;  JT.  Brownhty  Jadge. 

Action  by  Thomas  O.  McCoy  against  the  £okomo 
Railway  and  Light  Company.  Prom  a  judgment  for  de- 
fendant,  plaintiff  appeals.  Transferred  from  Appellate 
Court,  under  §1337u  Burns  1901.    Beverted. 
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J.  a  Blacklidge,  C.  C.  Shirley  and  C.  Wolfy  for  appel- 
lant. 
L.  J.  Kirkpairick  and  J.  F.  Marrism^  for  appellee. 

GiLLETT,  J. — The  appellant  by  his  complaint  charged  the 
appellee  with  negligently  causing  its  street-car  to  collide 
with  a  buggy  in  which  he  was  driving,  thereby  injuring  him. 
On  an  issue  formed  by  the  filing  of  a  general  denial  to  the 
complaint  the  cause  was  submitted  to  a  jury  for  trial.  The 
jury  returned  a  verdict  for  appellant,  and  also  made  answer 
to  fifty-nine  interrogatories  that  the  court,  on  the  motion  of 
appellee,  caused  to  be  submitted  to  such  jury.  The  court  sus- 
tained a  motion  of  appellee  for  judgment  in  its  favor  on  the 
answers  to  interrogatories,  and  rendered  judgment  accord- 
ingly. The  appellant,  in  the  manner  required  by  law,  has 
presented  the  question  as  to  the  propriety  of  the  above  rul- 
ings for  our  determination.  It  is  contended  by  appellee's 
counsel,  in  support  of  the  action  of  the  trial  court,  that  the 
answers  to  interrogatories  affirmatively  show  that  appellant 
was  guilty  of  contributory  negligence,  and  that  it  is  also 
thereby  shown  that  appellee  was  not  guilty  of  negligence 
as  charged. 

In  passing  on  a  motion  for  judgment  notwithstanding 
the  verdict,  it  should  be  borne  in  mind  that  the  verdict  neces- 
sarily covers  the  whole  issue,  and  that  it  solves  every  ma- 
terial fact  against  the  party  against  whom  it  is  rendered. 
To  enable  the  latter  successfully  to  interpose  the  special 
findings  of  the  jury  upon  particular  questions  of  fact,  as  a 
reason  for  judgment  in  his  favor,  he  must,  at  least,  have 
special  findings  that  stand  in  such  clear  antagonism  to  the 
general  verdict  that  the  two  can  not  coexist.  Amidon  v. 
Oaff,  24  Ind.  128 ;  Ridgeway  v.  Dearinger,  42  Ind.  157 ; 
McCallister  v.  Mount,  73  Ind.  559 ;  Cook  v.  Howe,  77  Ind. 
442 ;  Pittsburgh,  etc.,  R.  Co.  v.  MaHin,  82  Ind.  476;  Bald- 
win V.  Shuter,  82  Ind.  560;  Pennsylvania  Co.  v.  Smith,  98 
Ind.  42 ;  Indianapolis,  etc.,  R.  Co.  v.  Lewis,  119  Ind.  218 ; 
Oraham  v.  Payne,  122  Ind.  403 ;  Ohio,  etc.,  R.  Co.  v.  Trow- 
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hridgCj  126  Ind.  391;  Keeley  Brewing  Co.  v.  Pamin,  13 
Ind.  App.  588.  In  some  of  the  cases  cited  it  was  declared 
that  the  motion  can  not  be  sustained  unless  the  special  an- 
swers constitute  an  insurmountable  barrier  to  a  recovery 
by  the  opposite  party,  while  in  other  of  said  cases  it  was 
said  that  the  answers  will  not  control  the  verdict,  if  the  ver- 
dict and  the  answers  can  be  reconciled  on  the  basis  of  any 
reasonable  hypothesis.  The  court  ought  not  to  assume  an 
attitude  of  unreason  in  ruling  on  such  a  motion,  because 
that  would  be  to  abridge  the  operation  of  the  interrogatory 
statute.  To  the  end,  however,  that,  unless  clearly  entitled 
to  it,  a  party  may  not  obtain  a  judgment  to  whom  the  jury 
evidently  did  not  intend  that  a  judgment  should  be  awarded, 
and,  because  of  the  presumption  against  the  jury  having 
been  inconsistent  in  its  findings,  it  is  required  that  every 
reasonable  intendment  shall  be  indulged  in  favor  of  the  gen- 
eral verdict,  and  that,  on  the  other  hand,  the  court  shall 
strictly,'  and  without  favorable  intendment,  construe  the  an- 
swers to  interrogatories  against  the  moving  party.  Pitts- 
burgh, etc,  R.  Co.  V.  Martin,  supra;  Grand  Rapids,  etc., 
R.  Co.  V.  McAnnally,  98  Ind.  412 ;  Keeley  Brewing  Co.  v. 
Pamin,  supra,  and  cases  there  cited.  It  is  not  permitted 
that  the  court,  in  ruling  on  a  motion  for  judgment  based  on 
the  answers  to  interrogatories,  should  r^ard  the  evidence 
that  was  introduced  upon  the  trial.  Biggins  v.  Kendall,  73 
Ind.  522;  Stevens  v.  City  of  Logansport,  76  Ind.  498; 
Pittsburgh,  etc.,  R.  Co.  v.  Martin,  supra;  Pennsylvania  Co. 
V.  Smith,  supra;  Cox  v.  Ratcliffe,  105  Ind.  374 ;  British- 
American,  etc.,  Co.  v.  Wilson,  132  Ind.  278.  The  motion 
should  be  refused  where  the  antagonism  between  the  verdict 
and  the  answers  to  interrogatories  is  not  such,  on  the  face 
of  the  record,  as  to  be  beyond  the  possibility  of  being  re- 
moved by  any  evidence  legitimately  admissible  under  the 
issues.  Indianapolis,  etc.,  R.  Co.  v.  Lewis,  supra;  Louis- 
ville, etc.,  R.  Co.  V.  Creek,  180  Ind.  139,  14  L.  R.  A.  733 ; 
Shoner  v.  Pennsylvania  Co.,  130  Ind.  170 ;  Shuck  v.  St<Ue, 
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ex  rehj  136  Ind.  63,  71.  If  the  answers  to  interrogatories 
are  inconsistent  as  between  each  other,  they  operate  to  cancel 
or  neutralize  each  other,  and  do  not  impair  the  general  ver- 
dict. Grand  Rapids,  etc.,  R.  Co.  v.  McAnnally,  supra; 
Redelsheimer  v.  Miller,  107  Ind.  485 ;  Rice  v.  Manford, 
110  Ind.  596 ;  8h\ich  v.  State,  ex  rel.,  supra.  As  the  motion 
that  was  made  was  for  judgment  upon  the  answers  notwith- 
standing the  verdict^  it  was  required,  in  order  to  justify  the 
sustaining  of  the  motion,  that  the  answers,  in  and  of  them- 
selves, should  be  sufficient,  when  strictly  construed,  to  war- 
rant, in  view  of  the  issues,  a  judgment  in  favor  of  the  mov- 
ing party.  BeUefontaine  R.  Co.  v.  Hunter,  33  Ind.  335, 
5  Am.  Eep.  201;  Campbell  v.  Dutch,  36  Ind.  504;  Rice  v. 
City  of  EvansviUe,  108  Ind.  7,  58  Am.  Eep.  22 ;  Shuck  v. 
State,  ex  rel.,  supra. 

It  would  needlessly  prolong  this  opinion  to  exhibit  the 
interrogatories  and  their  respective  answers.  They  •are  si- 
lent upon  the  question  as  to  how  fast  the  car  was  running. 
They  show  that  the  collision  occurred  in  the  nighttime, 
at  the  intersection  of  Washington  and  Jefferson  streets  in 
the  city  of  Kokomo ;  that  the  appellant  was  crossing  appel- 
lee^s  track,  that  was  situate  on  Washington  street,  in  pro- 
ceeding east,  along  Jefferson  street,  in  a  carriage,  when  a 
street-car  of  appellee,  approaching  from  the  south,  collided 
with  his  conveyance ;  that  he  was  familiar  with  the  fact  that 
cars  frequently  ran  on  said  track;  that,  as  he  was  aware,  his 
horse  was  afraid  of  street-cars;  that  the  view  to  the  south 
on  Washington  street,  as  a  traveler  approached  it  on  Jef- 
ferson street  fropa  the  west,  was  obstructed  by  a  building 
abutting  upon  the  southwest  comer  of  the  street  intersec- 
tion ;  that  at  the  west  line  of  said  intersection  there  was  a 
view  to  the  south  of  fifty  feet ;  that  there  was  an  arc  light 
that  was  burning  almost  over  the  place  where  the  collision 
occurred;  that  the  car  had  an  electric  headlight  that  was 
burning  brightly ;  that  the  motorman  sounded  the  gong  at 
a  point  160  feet  south  of  the  place  of  collision ;  that,  upon 
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preceiving  appellant's  situation,  the  motorman  reversed  the 
current  but  did  not  apply  the  brake;  that  appellant  had  the 
average  capacity  to  see  and  hear ;  that  he  did  not  stop  in  ap- 
proaching the  track;  that  he  looked  to  the  south  and  lis- 
tened as  he  passed  over  the  west  line  of  the  street  intersec- 
tion ;  that  the  car  in  approaching  made  the  usual  noise;  that 
there  was  a  row  of  trees  next  to  the  curb  line  on  the  west 
side  of  Washington  street,  that,  it  inf erentially  appears,  also 
obstructed  the  view  to  the  south,  until  a  person  in  a  car- 
riage, coming  from  the  west  on  Jefferson  street^  reached 
said  curb  line  of  Washington  street;  that  said  curb  line  was 
fifteen  and  one-h9.1f  feet  west  of  the  west  rail  of  appellee's 
track ;  that  appellant  saw  or  heard  the  car  an  instant  before 
the  collision ;  that  his  attention  was  attracted  thereto  about 
the  same  time  that  his  horse  gave  a  sudden  lunge,  and  that 
at  that  time  the  fore-feet  of  the  horse  were  upon  the  track. 
Interrogatory  number  forty-seven  is  as  follows:  "Could 
plaintiff,  if  he  had  looked,  have  seen  the  car  approaching, 
with  an  electric  headlight,  at  any  time  after  passing  the 
west  line  of  Washington  street  until  he  reached  the  track  V^ 
The  jury  answered  "No/'  This  answer,  it  must  be  admitted, 
seems  to  contradict  the  general  trend  of  the  interrogatories ; 
but,  as  shown  above,  where  the  answers  to  interrogatories 
war  with  each  other,  they  simply  work  destruction  among 
themselves  and  do  not  impair  the  general  verdict.  There  are 
other  uncertainties,  if  not  contradictions,  in  the  answers  to 
interrogatories  that  we  will  not  dwell  upon.  Moreover,  there 
is,  in  some  particulars,  a  very  inadequate  representation 
made  by  the  special  findings  as  to  the  condi^ons  surrounding 
appellant  immediately  prior  to  the  collision.  This  has  been 
attempted  to  be  covered  by  interrogatory  number  three^  an- 
swered by  the  jury  in  the  affirmative.  That  interrogatory 
reads  as  follows :  'Was  plaintiff  at  the  time  of  such  collision 
voluntarily  attempting  to  drive  across  defendant's  railway 
track  at  the  intersection  of  said  streets  ?"  The  finding  men- 
tioned does  not  warrant  the  conclusion  that  appellant  volun- 
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tarily  encountered  the  danger,  (See  Consolidated  Stone  Co. 
V.  Summit,  152  Ind.  297,  302.)  For  aught  that  appears,  his 
horse  may  have  become  frightened,  and  he  may  have  been 
compelled  to  guide  it  across  the  track  as  the  seeming  safest 
course,  under  such  circumstances  of  sudden  opposing  dan- 
gers as  did  not  afford  the  opportunity  for  any  careful  weigh- 
ing of  the  probabilities  attending  the  pursuit  of  either 
course.  The  answers  to  interrogatories  did  not  aflSrmatively 
show  that  appellant  was  guilty  of  contributory  negligence. 

The  findings  being  silent  relative  to  the  truth  of  the  aver- 
ments as  to  the  high  and  dangerous  rate  of  speed  at  which 
said  car  approached  the  street  intersection,  it  was  the  duty 
of  the  trial  court  to  indulge  the  presumption,  as  it  was 
not  permitted. to  consider,  for  the  purposes  of  the  motion, 
the  evidence  actually  introduced,  that  the  averments  as  to 
speed  were  sustained  by  the  evidence,  and  upon  that  hypoth- 
esis appellee  stands  clearly  convicted  by  the  verdict  of  n^li- 
gence.  It  was  error  to  sustain  appellee's  motion  for  judg- 
ment in  its  favor  upon  the  answers  to  interrogatories. 

In  apprehension  of  this  conclusion,  counsel  for  appellee 
have  argued  the  question  as  to  what  ought  to  be  the  mandate 
of  this  court  in  the  event  of  a  reversal,  and  this  has  led  coun- 
sel for  appellant,  in  their  reply  brief,  to  argue  the  same  ques- 
tion. By  express  provision  of  statute,  this  court  is  au- 
thorized, in  reversing  a  judgment^  to  order  a  new  trial,  when 
the  justice  of  the  case  requires  it  (§672  Bums  1901,  §660 
Homer  1901) ;  and  this  court  has  often  exercised  such  au- 
thority. Matchett  v.  Cincinnati,  etc.,  R.  Co.,  132  Ind.  334, 
and  cases  there  cited;  Mitchell  v.  Brawley,  140  Ind.  216; 
and  cases  cited  in  Stewart  v.  Patrick,  5  Ind.  App.  50.  It  ia 
our  conclusion  that  this  should  be  the  result  in  this  case. 

The  judgment  is  reversed,  with  an  instruction  to  the  trial 
court  to  grant  appellee  a  new  trial. 
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jS^JSI!     Berby  t;.  Chicago,  Indianapolis  and  Louis- 
i©  SS  YiLLE  Railway  Company. 

[No.  19,862.    Filed  May  27,  19Q2.  ] 

Appeal  and  Ebrob. — 7ra7Mcrtj><.—Pr0ci^.— Appellant  directed  the 
clerk  by  precipe  to  prei>are  a  tranficript  of  certain  papArs  and  en* 
tries,  not  inclnding  the  original  bill  of  exceptions  containing  the 
evidence,  and  the  general  certificate  of  the  clerk  did  not  refer  to 
such  original  bill,  nor  did  the  transcript  show  a  filing  thereof. 
Held,  that  the  evidence  was  not  in  the  record,  though  wliat  pur- 
ported to  be  the  original  bill  of  exceptions  containing  the  evidence 
was  embodied  in  the  transcript. 

From  Clark  Circuit  Court ;  J.  K.  Marshy  Judge. 

Action  by  James  H.  Berry  against  the  Chicago,  Indi- 
anapolis &  Louisville  Railway  Company  for  damages. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court,  under  §1887u  Bums  1901. 
Affirmed, 

H.  W.  PhippSy  for  appellant. 

K  C.  Fieldf  W.  S.  Kinnan  and  M.  Z.  Stannardy  for  ap- 
pellee. 

Moi^s,  J. — The  only  questions  argued  Jby  appellant  de- 
pend for  their  determination  upon  the  evidence,  which,  ap- 
pellee insists,  can  not  be  considered  because  not  in  the  record. 

Appellant  filed  a  precipe  as  provided  in  §661  Bums  1901, 
§649  E.  S.  1881,  and  Homer  1901,  and  designated  what 
papers  and  entries  the  clerk  should  copy  into  the  transcript 
and  certify  to  this  court.  Said  precipe  did  not  request  the 
clerk  to  certify  the  original  bill  of  exceptions  containing  the 
evidence.  The  general  certificate  of  the  clerk  to  the  tran- 
script in  no  way  embraces,  identifies,  or  refers  to  said  origi- 
nal bill  of  exceptions,  nor  is  there  any  entry  among  the  pro- 
ceedings contained  in  the  transcript  showing  that  said  bill  of 
exceptions  was  ever  filed  with  the  clerk  of  the  trial  court,  or 
in  open  court^  after  it  was  signed  by  the  judge,  as  required 
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by  §638a  Bums  1901  (Acts  1897,  p.  244).  Immediately 
following  what  purports  to  be  an  original  bill  of  exceptions 
is  a  special  certificate  that  said  bill  was  filed  May  1,  1900, 
but  the  seal  of  the  court  is  not  aflSxed  to  said  certificate. 

It  has  been  uniformly  held  by  this  court,  upon  substan- 
tially the  same  facts  as  those  above  stated,  that  the  original 
bill  of  exceptions  containing  the  evidence  was  not  in  the 
record,  and  could  not  be  considered.  Chestnut  v.  Southern, 
etc.j  B.  Co.,  157  Ind.  509 ;  Marcy,  etc.,  Co.  v.  Flint,  etc., 
Co.,  ante,  173 ;  Johnson  v.  Johnson,  156  Ind.  592,  593,  594, 
and  cases  cited;  Carpenter  v.  Schaefer,  154  Ind.  694. 

As  there  is  nothing  in  the  record  showing  that  any  ruling 
of  the  trial  court  was  erroneous,  the  judgment  is  affirmed. 


160 

lieo    __. 

Indiana,  Decatub  and  Westebn  Railway      JS?  .^i 
Company  v.  Ditto.  |jg  |g 

[No.  19,866.    Filed  May  27,  19Q2.]  |ri^  ^ 

Oabsisbs.— Freight  Tram.'-IjjecHon  of  Would-be  Pcusenger.^One  who 
had  taken  passage  on  a  freight  train,  was  told  by  the  con- 
ductor, after  the  train  had  gone  about  three  miles,  that  he 
could  not  be  carried,  and  if  he  did  not  get  off  he  would  be  put 
off.  He  started  to  leave  the  train,  and,  the  conductor  following 
him  to  the  platform  of  the  car,  threatened  to  throw  him  from  the 
car  if  he  did  not  alight.  Held,  that  the  action  and  conduct  of  the 
conductor  amounted  to  a  forcible  ejection,    pp.  &70-€>72. 

Same. — Ejection  of  One  Not  EntOled  to  Pcamge. — If  a  person  not  entitled 
to  be  carried  as  a  passenger  is  injured  by  being  ejected  while  the 
car  is  in  motion,  the  railroad  company  is  liable  for  such  injury. 
p.  &12. 

Appral. — Record. — Rule8  of  Court. — ^The  party  asserting  that  a  rul- 
ing of  the  trial  court  is  erroneous  must  cite  the  page  and  line  of 
the  record  containing  such  ruling,    p.  €7^. 

Same. — Rules  of  Supreme  Court. — Names  of  Witnesses. — Index  to  Record. 
—^^uZence.— Assignments  of  error  that  the  Terdict  is  contrary  to 
law,  and  not  sustained  by  sufficient  evidence,  will  not  be  consid- 
ered on  appeal,  where  the  rules  of  the  Supreme  Ck>urt  requiring 
the  names  of  witnesses  and  the  character  of  the  examination  to 
be  placed  on  the  margin  of  the  record,  and  a  recital  of  the  evi- 
dence in  narrative  form,  have  not  been  complied  with.    p.  67S. 
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From  Vermillion  Circuit  Court ;  A.  F.  WkUtj  Judge. 

Action  by  Robert  R.  Ditto  against  the  Indiana,  Decatur 
k  Western  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Transferred  from  Appellate 
Court,  under  §1837u  Bums  1901.    Affirmed. 

F.  F.  James  and  J2.  Z>.  Marshall^  for  appellant. 
H.  H.  Conley  and  P.  Cordey^  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  appellee  while  riding  upon  a  freight 
train  on  appellant's  railroad.  A  trial  resulted  in  a  verdict  in 
favor  of  appellee,  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  thereon  against  appellant.  The  assign- 
ment of  errors  calls  in  question  the  action  of  the  court  in 
overruling  appellant's  demurrer  to  the  complaint,  in  sustain- 
ing appellee's  demurrer  to  the  second  and  third  paragraphs 
of  appellant's  answer,  and  in  overruling  appellant's  motion 
for  a  new  trial. 

It  is  insisted  by  appellant  that  the  complaint  is  not  suffi- 
cient, because  it  is  not  alleged  that  said  freight  train  was  one 
which,  under  the  rules  and  regulations  of  the  company,  car- 
ried passengers  between  the  stations  named  on  appellee's 
tidtet  Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind.  13, 17 ;  White 
V.  Evansville,  etc.,  R.  Co.,  133  Ind.  480,  486,  487 ;  Indian- 
apolis, etc.,  R.  Co.  V.  Kennedy,  77  Ind.  507,  510;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightcap,  7  Ind.  App.  249 ;  Chicago, 
etc.,  R.  Co.  V.  Field,  7  Ind.  App.  172,  52  Am.  St.  444. 

Appellee,  however,  contends  that  it  is  not  material 
whether  or  not  be  was  in  fact  a  passenger,  or  whether  said 
freight  train  carried  passengers,  for  the  reason  that  the  cwn- 
plaint  charges  an  injury  for  which  appellant  was  liable  even 
if  said  train,  under  the  rules  of  the  company,  did  not  carry 
passengers.  Citing  Chicago,  etc.,  R.  Co.  v.  BiUs,  supra; 
Citizens  St.  R.  Co.  v.  Willoeby,  134  Ind.  563,  565,  566; 
Lake  Erie,  etc.,  R.  Co.  v.  Matthews,  13  Ind.  App.  355. 
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The  complaint  is  not  a  model  of  good  pleading,  and  it 
is  somewhat  diflScult  to  determine  the  theory  upon  which 
it  was  drawn.  We  think,  however,  after  a  careful  examina- 
tion of  its  all^ations,  that  it  charged  an  injury  for  which 
appellant  was  liable,  although  said  train  did  not  carry  pas- 
sengers. It  appears  from  the  complaint  that  appellee  had  a 
ticket  which  entitled  him  to  be  carried  on  appellant's  rail- 
road from  Hume  to  Dana;  that  he  was  informed  by  ap- 
pellant's ticket  agent  that  a  certain  freight  train  would  stop 
at  Dana,  and  that  it  carried  passengers  to  that  point  when  it 
was  required  to'  stop  for  other  purposes,  and  directed  him 
where  to  board  said  freight  train;  that  appellee  entered  the 
caboose  of  said  freight  train,  and,  after  the  same  had  gone 
about  three  miles,  the  conductor  in  charge  of  said  train 
refused  to  take  his  ticket,  and  ordered  him  to  get  off  the 
train  at  once,  using  the  most  vile  and  insulting  language, 
and  applying  to  appellee  the  most  opprobrious  and  insulting 
epithets.  The  conductor  continued  his  abusive  language, 
demanding  that  appellee  get  off  the  train.  Appellee  pro- 
tested, and  declared  he  could  not  get  off  when  the  train  was 
running  at  that  rate  of  speed.  The  conductor  had  the  train 
"slowed  down,"  but  declared  it  would  not  stop,  and  that 
appellee  must  get  off,  or  he  would  throw  him  off;  that  ap- 
pellee, to  avoid  being  assaulted  and  thrown  from  the  train, 
went  on  to  the  steps  of  the  caboose,  and  the  conductor  fol- 
lowed him  out  and  stood  over  him  and  ordered  him  to  get 
off,  or  he  would  throw  him  off;  that  to  save  himself  from 
assault  and  injury,  appellee  attempted  to  get  off  the  train 
while  it  was  moving,  and  was  injured.  It  was  so  dark  when 
appellee  attempted  to  get  off  the  train  that  he  could  not  see. 

It  is  true  that  it  is  not  alleged  that  the  conductor  touched 
appellee,  but  it  is  clear  that  appellee  was  compelled,  by  the 
order  and  demonstrations  of  the  conductor,  to  attempt  to  get 
off  the  train  while  it  was  moving,  when  it  was  so  dark  appel- 
lee could  not  see,  the  conductor  refusing  to  stop  the  train, 
and  that  appellee  was  injured  thereby.     Appellee  did  not 


672  SUPREME  COURT  OF  INDIANA, 

Indiana,  etc.,  B.  Go.  v.  Ditto. 

attempt  to  get  oflF  merely  because  the  conductor  ordered  him 
to  do  so,  but  the  acts  and  conduct  of  the  conductor  in  follow- 
ing him  out  of  the  caboose  and  standing  over  him  while  he 
was  on  the  step  and  threatening  to  throw  him  ofiF  unless  he 
got  off  while  the  train  was  moving,  were  equivalent,  under 
the  circumstances,  to  actual  force. 

If  a  person  not  entitled  to  be  carried  as  a  passaiger  is  in- 
jured by  being  ejected  while  the  car  is  in  motion,  or  in  a 
dangerous  and  improper  place,  where  he  is  exposed  to  un- 
necessary peril,  the  railroad  company  is  liable  for  such  in- 
jury.   4  Elliott  on  Railroads,  2576. 

The  second  and  third  paragraphs  of  answer  allege  facts 
showing  that  said  freight  train  did  not  carry  passengers, 
except  on  a  permit  issued  by  the  superintendent  of  said 
railroad.  As  the  complaint  charges  an  injury  for  which 
appellant  was  liable,  even  if  said  train  did  not  carry  passen- 
gers, it  is  clear  that  the  facts  alleged  in  said  paragraphs  were 
not  a  defense  to  such  action. 

A  number  of  causes  assigned  for  a  new  trial  call  in  ques- 
tion rulings  of  the  court  in  the  admission  and  exclusion  of 
evidence.  Appellant  has  not  called  our  attention  to  the  page 
and  line  of  the  record  showing  the  rulings  of  the  court  in 
admitting  and  excluding  such  evidence. 

Clause  five  of  rule  twenty-two  of  this  court  requires  that 
a  party  asserting  that  a  ruling  of  the  trial  court  is  erroneous 
must  refer  to  the  page  and  line  of  the  transcript  where  the 
same  may  be  found.  It  has  been  uniformly  held  that  this 
court  will  not  search  the  record  for  errors,  and  unless  such 
rule  is  complied  with  they  will  not  be  considered.  Board,  etc., 
V,  Oibson,  ante,  471 ;  Memphis,  etc.,  Co.  v.  Pikey,  142  Ind. 
804,  317 ;  Harlan  v.  State,  134  Ind.  339,  342 ;  LouisviOe, 
etc.,  B.  Co.  V.  Donnegan,  111  Ind.  179,  190 ;  Brurmer  v. 
Brennan,  49  Ind.  98,  101 ;  State  v.  Winstandley,  161  Ind. 
496,  601,  602,  and  authorities  cited. 

It  is  insisted  that  the  verdict  is  contrary  to  law,  and  not 
sustained  by  sufficient  evidence.     These  causes  for  b  n«pr 
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trial,  as  well  as  the  other  causes  assigned,  depend  for  their 
determination  on  the  evidence,  and  will  not  be  considered, 
on  account  of  the  failure  of  appellant  to  comply  with  that 
part  of  rule  three  which  requires  that  "the  name  of  each 
witness,  and  whether  the  examination  is  direct,  cross  or  re- 
direct, shall  be  stated  on  the  margin  of  each  page.  *  *  * 
And  shall  prepare  an  index  referring  to  the  initial  page  of 
the  direct,  cross  and  reexamination  of  each  witness  *  *  * 
such  index  to  form  the  first  page  of  the  transcript" ;  and  that 
part  of  clause  five  of  rule  twenty-two  which  provides  that 
"If  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
or  finding,  in  fact  or  law,  is  assigned,  the  statement  shall 
contain  a  condensed  recital  of  the  evidence  in  narrative  form 
so  as  to  present  the  substance  clearly  and  concisely." 
Judgment  affirmed. 


Whittenberger  et  al.  v.  Bower  et  al. 

[No.  19»720.   Filed  March  21, 1902.    Rehearing  denied  May  27, 1902.  ] 

WnJA — ConteH. — Complaint.  —  JurMietion. — Presumptum,  — ^Where  a 
oomplainty  in  an  action  to  contest  a  will,  is  filed  in  a  cironit 
court  of  any  oonnty  of  this  State,  and  the  court  i»roceeds  to  hear 
and  determine  the  cause,  it  will  be  presmned,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  court  fonnd  either  that  the 
testator  died  in  the  oonnty  in  which  the  snit  was  brought,  or  that 
some  part  of  his  estate  was  situated  therein,  whether  the  com- 
plaint contains  such  averments  or  not. 

From  Huntington  Circuit  Court ;  C.  W.  Watkinsy  Spe- 
cial Judge. 

Action  by  William  Bower  and  others  against  Cynthia 
Ann  Whittenberger  and  others.  From  a  judgment  in 
favor  of  plaintiffs,  defendants  appeal.    Affirmed. 

0.  W.  Whitdoekj  S.  E.  Cook  and  J.  Rowley y  for  appel- 
lants. 

A.  MetzleTf  H.  Bemethay  Branyan  ^  Feightnery  M.  L. 
Esrick  and  0.  F.  Montgomeryy  for  appellees. 
Vol.  158—48 
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DawLiNG,  J. — Thifl  is  an  action  by  the  appellees  to  con- 
test the  validity  of  the  will  of  one  Josiah  Bower,  deceased, 
on  the  ground  that  the  supposed  testator  was  of  unsound 
mind.  The  suit  was  brought  in  Fulton  county,  and  the  venue 
was  changed  to  Huntington  county.  A  demurrer  to  the  com- 
plaint was  overruled,  and  the  appellants  filed  an  answer  in 
denial.  A  trial  by  jury  resulted  in  a  verdict  in  favor  of  the 
appellees,  and  judgment  was  rendered  thereon.  A  motion 
to  tax  the  costs  of  the  contest  against  the  defendants  below, 
other  than  the  person  named  as  the  executor  of  the  will,  was 
sustained,  and  this  motion,  with  the  order  of  the  court  there- 
on, are  brought  into  the  record  by  a  bill  of  exceptions. 
Errors  are  assigned  upon  the  ruling  on  the  demurrer  to  the 
complaint,  and  on  the  motion  to  tax  the  costs. 

The  objection  taken  to  the  complaint  is  that  it  does  not 
affirmatively  show  that  the  testator  died  in  Fulton  county, 
where  the  suit  was  brought,  nor  that  he  left  any  estate  in 
said  county.  Because  of  the  failure  of  the  complaint  to  show 
one  or  the  other  of  these  facts,  the  appellants  contend  that 
the  court  had  not  jurisdiction  of  the  subject  of  the  action. 
This  proposition  can  not  be  sustained.  It  is  settled  by  nu- 
merous decisions  in  this  State  that,  as  the  circuit  court  is  a 
court  of  general  jurisdiction,  its  authority  to  proceed  in  a 
case  need  not  affirmatively  appear  in  the  complaint.  Board, 
etc,,  V.  Tichenor,  129  Ind.  562,  565,  and  cases  cited,  and 
Noerr  v.  Schmidt,  151  Ind.  579.  It  is  said  in  EvansvUle, 
etc.,  Co.  V.  Winsor,  148  Ind.  682,  that  "when  the  jurisdic- 
tion of  such  a  court  depends  upon  the  finding  of  certain 
facts,  the  exercise  of  jurisdiction  implies  the  finding  of  such 
facts."    See,  also,  cases  cited. 

It  is  true  that  the  statute  declares  that  the  complaint  in 
an  action  to  contest  the  validity  of  a  will  must  be  filed  in  the 
circuit  court  of  the  county  where  the  testator  died,  or  where 
some  part  of  his  estate  is  situated.  §2766  Bums  1901, 
§2596  R.  S.  1881,  and  Horner  *1901.  But  where  a  com- 
plaint is  filed  in  a  circuit  court  in  any  county  of  this  State, 
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and  the  court  proceeds  to  hear  and  determine  the  cause,  it 
will  he  presumed,  in  the  absence  of  anything  showing  the 
contrary,  that  the  court  found  either  that  the  testator  died 
in  the  county  in  which  the  suit  was  brought,  or  that  some 
part  of  his  estate  was  situated  therein.  The  complaint  was 
sufficient  without  the  averments  that  the  testator  died  in 
Fulton  county,  or  that  he  left  any  part  of  his  estate  there. 
Kinnaman  v.  Kinnaman,  71  Ind,  417 ;  Lee  v,  Templeton, 
73  Ind.  316. 

The  taxation  of  the  costs  of  a  contest  of  a  will  is  largely 
in  the  discretion  of  the  court.  The  provision  of  the  statute 
is  that,  ''if  such  cause  be  decided  against  the  defendants 
therein,  the  court  may  make  such  orders  as  to  the  payment  of 
the  costs  thereof  as  it  may  deem  just.''  §2773  Bums  1901 ; 
Stevens  v.  Stevens,  127  Ind.  560.  The  will  is  not  before  us, 
nor  the  evidence  in  the  cause,  and  we  can  not  say  that  there 
was  any  abuse  of  discretion  by  the  court  in  directing  that 
the  costs  be  paid  by  the  defendants  other  than  the  person 
named  in  the  will  as  the  executor. 

We  find  no  error.    Judgment  affirmed. 


BiNEHARDT  £T  AL.   V.   BeIFERS. 
[Ko.  19,846.    Filed  Jnne  8,  1902.] 

MoBTOAOB. — Erroneous  DeBcripUon. — Reformation^-^An  esnoneaua  de- 
scription of  real  estate  in  a  mortg^^  that  is  fall  and  consistently 
complete  within  itself,  and  clearly  and  ooiiectly  identifies  another 
body  of  land,  will  not  be  reformed  to  embrace  an  entirely  different 
tract,  to  the  prejudice  of  a  subsequent  mortgagee  who  accepted 
his  mortgage  in  ignorance  of  the  mistake  and  in  bona  fide  reliance 
upon  the  appearance  of  the  public  record,    pp.  676,  677. 

EUmb.  — Innoeera  Mortgagee.  —  QuUcUxm  Deed.  —A  mortgage  having 
been  executed  and  recorded  with  an  erroneous  description,  the 
mortgagor  conveyed  by  quitclaim  deed  to  a  grantee,  who  "mort- 
gaged and  warranted"  the  land  to  a  second  mortgagee.  Held, 
that  the  fact  that  the  grantee  took  by  quitclaim  deed  did  not  af- 
fect his  mortgagee's  character  of  innocent  purchaser,  so  as  to  give 
the  first  mortgage  priority,    pp.  677,  678. 

Prom  Tippecanoe  Superior  Court ;  W.  D.  Wallace^  Judge. 
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Suit  by  Nicholas  S.  Reifera  against  Charles  F.  Rine- 
hardt  and  others  to  foreclose  a  mortgage.  From  a  decree 
for  plaintiff,  defendants  appeal.  Transferred  from  Ap- 
pellate Court,  under  §1887u  Bums  1901.    Affirmed. 

W.  H.  Bryan,  J.  M.  LaRue  and  W.  C.  MUehdl,  for  ap- 
pellants. 
J.  F.  McHugh  and  A.  0.  Bthmj  for  appellee. 

Hadlsy,  J. — ^William  D.  Mann,  being  the  owner  of  lots 
thirteen  and  fourteen  in  University  Park,  second  addition  to 
West  Lafayette,  on  April  10,  1896,  mortgaged  the  same  ta 
appellants,  as  trustees  of  Tippecanoe  lodge,  I.  O.  O.  F. 
(hereinafter  called  the  lodge),  to  secure  a  debt  of  $400.  By 
mutual  mistake  the  premises  were  erroneously  described  as 
lots  thirteen  and  fourteen  in  University  Park  addition  to 
West  Lafayette.  The  defective  mortgage  was  timely 
recorded.  On  June  20,  1897,  Mann  conveyed  the  prem- 
ises by  quitclaim  deed,  in  which  the  lots  were  correctly 
described,  to  Patrick  Carr,  who,  on  December  3,  1897, 
mortgaged  the  same  to  appellee  to  secure  the  pay- 
ment of  $200.  When  appellee  accepted  said  mortgage 
he  had  no  notice  or  knowledge  of  the  mistake  or  of  the 
existence  of  the  mortgage  to  the  lodge,  and  at  the  time  be- 
lieved the  lots  free  and  unencumbered.  Appellee,  upon 
Carres  default, brought  foreclosure  against  Carr,  the  lodge, 
and  others,  alleging  that  the  lodge  claimed  some  adverse  in- 
terest which  was  unfounded.  The  lodge  filed  a  cross-com- 
plaint against  appellee,  setting  up  its  mortgage  from  Mann, 
the  mutual  mistake  in  description,  and  prayed  that  said 
mortgage  be  reformed  and  declared  to  be  senior  and  para- 
mouift  to  the  lien  of  appellee's  mortgage.  Upon  proper  issues 
there  was  a  finding  and  judgment  for  appellee. 

The  sole  contention  presented  by  the  record  is  whether 
the  lodge  or  appellee  is  entitled  to  the  paramount  lien.  It 
is  undoubtedly  the  law  that  an  erroneous  description  of  real 
estate  in  a  mortgage,  that  is  full  and  consistently  complete 
within  itself,  and  clearly  and  correctly  identifies  another 
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body  of  land,  will  not  be  reformed  to  embrace  an  entirely 
different  tract,  to  the  prejudice  of  a  subsequent  mortgagee, 
who  accepted  his  mortgage  in  ignorance  of  the  mistake,  and 
in  bona  fide  reliance  upon  the  appearance  of  the  public 
record.    Pence  v.  Armstrong,  95  Ind.  191. 

Here  the  description  in  the  lodgers  mortgage  is  '%ts  thir- 
teen and  fourteen  in  University  Park  addition  to  West 
Lafayette/'  We  must  assume,  because  the  cross-complain- 
ants do  not  aver  to  the  contrary,  nor  does  it  otherwise  appear, 
that  there  was  on  the  public  records  of  Tippecanoe  county  an 
addition  known  as  University  Park  addition  to  West  Lafay- 
ette, and  that  it  contained  lots  numbered  thirteen  and  four- 
teen. While  appellee  was  bound  to  take  notice  of  the  record 
of  both  additions,  as  well  as  of  the  mortgage  record,  he  was 
not  required  to  take  notice  that  a  mortgage  which  fully  and 
accurately  described  lots  thirteen  and  fourteen  in  Univer- 
sity Park  addition  was  really  meant  and  intended  to  describe 
lots  thirteen  and  fourteen  in  the  second  addition. 

But  it  is  contended  by  appellants  that  appellee  is  not  en- 
titled to  protection  as  an  innocent  purchaser,  because  his 
mortgagor  held  title  by  quitclaim  deed  only.  To  this  we  can 
not  assent  It  has  been  held  that  a  grantee  in  a  deed  of  gen- 
eral warranty,  who  acts  in  good  faith,  and  without  notice, 
and  whose  grantor  held  title  by  quitclaim,  may  be  an  inno- 
cent purchaser  within  the  meaning  of  the  law.  Meikel  v. 
Borders,  129  Ind.  529. 

This,  and  other  like  cases,  rest  upon  the  theory  that,  how- 
ever it  may  be  as  to  the  much  mooted  question  whether  a 
grantee  by  his  acceptance  of  a  quitclaim  deed  is  put  upon 
his  inquiry  as  to  the  title  by  the  very  form  of  the  deed ;  yet> 
when  he  conveys  the  same  title  by  warranty,  for  like  reason, 
the  form  of  the  latter  deed  furnishes  sufficient  assurance  to 
justify  confidence  that  upon  inquiry  the  title  had  been  found 
good  and  unencumbered.  A  mortgage  with  warranty  is  enti- 
tled to  as  much  faith  and  confidence  as  a  warranty  deed. 
Carr's  mortgage  to  appellee  is  in  the  usual  form,  the  grantr 
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ing  words  being  "mortgage  and  warrant."  With  respect  to 
such  mortgages,  §3349  Bums  1901,  provides  that  a  mort- 
gage of  land  worded  as  follows :  "A.  B.  mortgages  and  war- 
rants to  C.  D.,  etc.,  to  secure  the  payment,"  etc.,  "shall  be 
deemed  and  held  to  be  a  good  and  sufficient  mortgage  to  the 
grantee,  his  heirs,  assigns,  executors  and  administrators, 
with  warranty  from  the  grantor  and  his  l^al  representa- 
tives, of  perfect  title  in  the  grantor  and  against  all  prefvious 
encumbrances." 

It  follows  that  the  trial  court  rightly  ruled  that  appellee, 
having  accepted  his  mortgage  in  good  faith,  and  without 
notice  of  the  mistake  in  appellant's  mortgage,  was  an  inno- 
cent purchaser  or  mortgagee,  and  entitled^  as  against  ap- 
pellants, to  the  prior  lien. 

Judgment  affirmed. 


Malott,  Beceiyeb,  v.  State,  ex  bel.  Board 
OP  Commissioners  of  Ci.ay  County. 

[No.  19,880.    FUed  Jime  8»  1902.] 

Reoeivers.— ifafu2amitf.~Oc>mp2atn<.^An  application  for  a  wtit  of 
mandamus  against  the  reoeiver  of  a  railroad  company  is  not  suf- 
ficient, where  it  is  not  averred  that  leave  of  court  to  bring  the 
suit  was  obtained,  or  that  the  receiver  was  appointed  by  a  United 
States  Oonrt.    p.  679. 

Appkaju,— Rules,— Reply  Brief.^New  Point. — ^Under  Supreme  Court 
role  twenty-two,  an  alleged  error  raised  for  the  first  time  in  a 
reply  brief  will  not  be  considered,    pp.  679,  680. 

From  Clay  Circuit  Court;  P.  0.  CoUiver^  Judge. 

Application  for  mandamus  by  State  on  the  relation  of 
the  board  of  county  commissioners,  against  Volney  T. 
Malott,  as  receiver.  Prom  a  judgment  for  relator,  re- 
spondent appeals.    Reversed. 

J.  G.  WiUiamSj  D.  P.  Williams  and  G.  A.  Knight,  for 
appellant. 
A.  W.  Knight  J  for  appellee. 
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Monks,  J. — Tliis  proceeding  was  brotight  to  compel  ap- 
pellant, by  writ  of  mandamus,  to  restore  a  certain  highway, 
under  clause  five  of  §5153  Bums  1901,  §3903  R.  S.  1881, 
and  Homer  1901.  No  altemative  writ  was  issued,  but  ap- 
pellant demurred  to  the  application  for  the  writ  for  want  of 
facts,  and  the  same  was  overruled,  and,  appellant  refusing  to 
plead  over,  judgment  was  rendered  in  favor  of  appellee. 
The  overruling  of  appellant's  said  demurrer  is  assigned  for 
error. 

It  is  insisted  by  appellant  that  the  application  for  the  writ 
was  insufficient,  because  it  did  not  show  that  appellant  was 
receiver  by  appointment  of  a  court  of  the  United  States,  or 
that  leave  had  been  obtained  to  sue  appellant  as  receiver 
from  the  court  appointing  him.  There  is  no  allegation  in 
the  application  for  the  writ  of  mandamus  showing  by  what 
court  appellant  was  appointed  receiver  of  said  railroad  com- 
pany, or  that  leave  had  been  obtained  from  such  court  to 
bring  this  proceeding.  It  has  been  uniformly  held  by  this 
court  that,  as  a  general  rule,  a  receiver  can  not  be  sued  with- 
out leave  of  the  court  making  the  appointment  is  obtained, 
and  such  fact  must  be  alleged  by  the  party  bringing  the 
action  against  the  receiver.  Malott  v.  Shimer,  153  Ind. 
35,  37,  74  Am.  St  278 ;  Wayne  Pihe  Co.  v.  State,  ex  rel., 
134  Ind.  672,  and  cases  cited ;  Keen  v.  BrecJcenridge,  96  Ind. 
69,  71,  73 ;  High  on  Receivers,  §254. 

Where,  however,  the  receiver  is  appointed  by  a  court  of 
the  United  States,  said  rule  has  been  materially  modified 
by  an  act  of  congress.      Malott  v.   Shimer,  supra,  and 

cases  cited;  MalStt  v.  Hawkins,  159  Ind.  ;  Texas, 

etc.,  R.  Co.  V.  Johnson,  151  U.  S.  81,  101, 14  Sup.  Ct  250, 
38  L.  Ed.  81 ;  Oableman  v.  Peoria,  etc.,  Co.,  179  U.  S.  335, 
338,  21  Sup.  Ct  171,  45  L.  Ed.  220.  It  follows  that  tbe 
court  erred  in  overruling  said  demurrer. 

Another  objection  to'  the  sufficiency  of  said  application 
is  urged  by  appellant  in  his  reply  brief,  but  under  rale 
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twenty-two  of  this  court,  in  fore©  since  November  26,  1900, 
the  same  can  not  be  considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 


The  State,  ex  rel.  Hart,  Auditor,  v.  The 

Commercial  Insurance  Company, 

OF  New  Albany. 

[No.  19,762.    Filed  Jme  4,  1902.] 

Insuranob.— £zaimfia<»on  by  AudUor  of  SiaU,— Statutes.— TUU. — Om- 
stitutional  Zaw.— Section  8  of  the  act  of  1899  (Acts  1899»,p.  220), 
anthorizing  the  Auditor  of  State  to  examine  erery  detail  of  the 
hnsiness  of  any  special  charter  company  transacting  insaxanoe 
hnsinees  in  this  State  is  Yoid  for  the  reason  that  the  sahject-mat- 
ter  thereof  is  not  properly  emhraoed  in  the  title  of  the  act  witiiin 
the  meaning  of  §19,  article  4,  of  the  Oonstitation.    pp,  €8if-€85. 

SA^E.—Examination  by  AxidUor  of  State,— Siatutes.-^Tiile. — ^The  pnm- 
sion  of  §4925  Boms  1901  giying  the  Auditor  of  State  authority  to 
examine  "every  detail  of  the  husiness  of  any  company  transact- 
ing hnsiness  of  insurance  in  this  State/*  etc.,  applies  to  foreign 
insurance  comx>anies  only,  since  said  section  is  amendatory  or 
sapplemental  to  the  act  of  1886  (Acts  1886,  s.  s.,  p.  106),  legalating 
foreign  insnranoe  oomx>anies  doing  hnsiness  in  this  State,  pp, 
686,  686, 

Mandamus. — Writ  Including  Improper  Rduf,^iL  writ  of  mandate 
commanding  an  insurance  company  to  file  annual  leixjrts  in  the 
office  of  Auditor  of  State,  and  suhmit  to  an  examination  hy  the 
Auditor  of  State,  the  latter  requirement  heing  without  authority 
of  law,  was  properly  quashed  as  a  whole,    pp,  686,  687, 

Prom  Marion  Superior  Court;  Vinson  Carter y  Judge. 

Mandamus  by  State  on  the  relation  of  William  H.  Hart, 
Auditor  of  State,  against  the  Commercial  Insurance  Com- 
pany to  compel  the  latter  to  file  annual  reports  and  sub- 
mit to  examination.  From  a  judgment  denying  the  writ, 
relator  appeals.    Affirmed. 

W.  L.  Taylor y  Attorney-General,  MerriU  Moans  and  C 
C.  Radleyy  for  appellant. 
C.  F.  Coffiuy  0.  B.  Jameson  and  F.  A.  Joss^  for  appellee. 
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JoBDAN,  J. — The  relator,  as  Auditor  of  State,  instituted 
this  action  to  obtain  a  writ  of  mandate  against  appellee  to 
compel  it  to  file  in  his  office  annual  reports,  and  further  to 
permit  him,  as  such  auditor,  to  have  access  to  all  of  its  books 
and  papers,  for  the  purpose  of  examining  every  detail  of  its 
business  in  the  interest  of  its  policy  holders.    The  petition 
for  the  writ  discloses  that  appellee,  "The  Commercial  In- 
surance Company  of  New  Albany,  Indiana,^'  was  originally 
incorporated  under  a  special  act  of  the  legislature,  entitled, 
"An  act  to  incorporate  the  New  Albany  Insurance  Com- 
pany", approved  February  2,  1832,  Acts  1832,  p.  160; 
that  the  name  of  this  company  was  subsequently  changed, 
by  a  proceeding  in  court,  to  "The  Commercial  Insurance 
Company  of  New  Albany,  Indiana ;"  that  said  company  is 
engaged  in  doing  a  fire  insurance  business  in  this  State,  and 
since  March  2,  1899,  has  wholly  failed  and  refused  to  file 
annual  reports  in  the  office  of  the  Auditor  of  State,  and  has 
failed  and  refused  to  permit  the  relator,  as  such  auditor,  to 
examine  its  books,  papers,  etc.,  all  in  violation  of  the  pro- 
visions of  an  act  of  the  legislature  approved  March  2,  1899. 
An  alternative  writ  was  issued  reciting  the  facts  alleged  in 
the  petition,  and  thereby  appellee  was  commanded  to  file  in 
the  office  of  the  relator,  "the  duly  verified  statement  required 
by  law,'^  and  to  grant  relator  access  to  all  its  books  and  pa- 
pers "for  the  purpose  of  an  examination  into  every  detail  of 
the  company's  business,"  etc.    Appellee  successfully  de- 
murred to  the  alternative  writ,  and  the  court  rendered  its 
final  judgment  denying  a  peremptory  writ  of  mandate. 
These  rulings  of  the  court  are  assigned  as  errors.  The  relator 
bases  his  demand  for  the  right  which  he  claims  in  this  action 
upon  an  act  of  the  legislature  approved  March  2, 1899  (Acts 
1899,  p.  220),  entitled,  "An  act  to  require  insurance  com- 
panies organized  by  special  act  of  the  General  Assembly  of 
the  State  of  Indiana  to  file  annual  reports  with  the  Auditor 
of  State,  and  declaring  an  emergency."  The  first  section  of 
this  act  is  as  follows :    "Be  it  enacted  by  the  General  Assem- 
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bly  of  the  State  of  Indiana,  that  every  company  created  by 
special  act  of  the  General  Assembly  of  the  State  of  Indiana, 
for  the  purpose  of  transacting  the  business  of  insurance, 
shall  on  or  before  the  third  Monday  of  January  of  each  year, 
furnish  the  said  auditor  with  a  statement,  verified  by  the 
oaths  of  the  president  and  secretary  of  said  company,  and 
signed  by  a  majority  of  the  directors  of  such  company;  which 
statement  shall  show :"  (Here  follow  the  several  specifica- 
tions of  what  the  required  statement  shall  exhibit.)  Section 
2  provides  the  amount  which  the  Auditor  of  State  shall 
charge  and  collect  for  the  State  of  Indiana,  for  an  examina- 
tion of  the  charter,  and  for  the  examination  of  the  statement 
and  investigation  of  evidence  of  the  investment  of  the  assets 
of  such  company,  in  accordance  with  the  provisions  of  the 
respective  charters,  and  further  provides  that  the  provisions 
of  the  act  shall  not  apply  to  "Farmers  Mutual  Fire  Insur- 
ance Associations  organized  under  special  act  since  the  year 
1852  and  doing  business  strictly  under  the  assessment  plan." 
Section  3  reads  as  follows:  "The  Auditor  of  State  shall 
examine,  or  cause  to  be  examined,  by  some  competent  and 
disinterested  person  every  detail  of  the  business  of  any 
special  charter  company  transacting  business  of  insurance 
in  this  State  whenever,  in  his  judgment,  such  examination 
is  required  for  the  interest  of  the  policy  holders  of  such  com- 
pany ;  and,  for  the  purpose  of  such  examination,  has  power, 
either  in  person  or  by  one  or  more  competent  and  disinter- 
ested examiners  by  him  commissioned  in  writing."  Section 
4  declares  an  emergency  for  the  taking  effect  of  the  act. 

The  principal  proposition  involved  in  this  appeal  relates 
to  the  question  as  to  whether  §3  is  properly  embraced  in  the 
act  under  its  title.  The  Attorney-General,  in  behalf  of  ap- 
pellant, affirms  that  the  title  of  the  act  in  question  is  suffi- 
cient to  authorize  the  provisions  enacted  by  §3,  under  the 
requirements  of  article  4,  §19  of  the  Staters  Constitution, 
which  provides :  "Every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  which  subject 
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shall  be  expressed  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the  title^ 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

This  contention,  counsel  for  appellee  deny,  and  with  much 
force  contend  that  the  relator  is  not  authorized  under  the 
act  to  subject  the  books  and  papers  of  appellee  and  every 
detail  of  its  business  to  an  examination  by  him  in  the  interest 
of  its  policy  holders,  and  in  support  of  this  contention  it  is 
claimed  that  §3,  under  which  the  relator  asserts  his  right  to 
make  an  examination,  is  not  properly  a  part  of  the  statute^ 
for  the  reason  that  it  has  been  incorporated  therein  in  vio- 
lation of  the  provisions  of  the  above  section  of  the  Constitu- 
tion. Counsel  for  appellant  further  contend  that  the  relator 
is  justified  in  his  demand  for  an  examination  of  the  books 
and  papers  and  business  of  appellee  under  an  act  of  the 
l^islature  of  1865,  which  relates  to  foreign  insurance  com- 
panies, by  virtue  of  the  amendments  of  the  original  act  as 
made  in  1877. 

It  is  evident  that  the  matter  embraced  in  §3  is  not  the 
subject  of  the  act  as  expressed  and  disclosed  by  its  tide.  A 
reading  of  the  title  fully  reveals  that  the  subject  of  the  legis- 
lation is  to  require  'insurance  companies  organized  by  spe- 
cial act  to  file  annual  reports  with  ihe  Auditor  of  State." 
The  question  then  arises,  is  the  matter  embraced  in  §3  prop- 
erly connected  with  the  subject  expressed  within  the  meaning 
of  the  above  section  of  the  Constitution  ?  If  the  act  had  been 
entitled  as  one  either  relating  to  or  concerning  insurance 
companies  organized. by  special  act,  etc.,  quite  a  difiFerent 
question  would  be  presented,  for  such  a  title  would  in  a  sense 
be  general  and  comprehensive  in  its  character,  and  the  legis- 
lation thereunder  would  not  be  specially  limited  or  confined 
to  the  subject  of  requiring  the  designated  companies  to  file 
annual  reports  with  the  Auditor  of  State.  When  the  subject 
of  the  act  in  question,  as  disclosed  by  the  title,  is  considered, 
there  certainly  is  no  obvious  connection  between  such  sub- 
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ject  and  the  matter  or  provisions  embraced  in  §3,  which  at- 
tempts to  confer  the  power  or  right  upon  the  Auditor  of 
State  to  examine  the  books  and  papers  of  insurance  com- 
panies mentioned  whenever,  in  his  judgment,  such  examina- 
tion is  required  for  the  interests  of  the  policy  holders.  Coun- 
sel for  appellant,  however,  say :  "The  only  purpose  of  re- 
quiring reports  to  be  made  to  the  Auditor  of  State  was  that 
they  might  be  exan;iined.  A  report  would.be  of  no  service 
which  could  not  be  investigated ;  nor  would  a  report  aflFord 
any  protection  to  the  public  unless,  with  the  right  to  examine 
it,  there  was  coupled  the  right  to  verify  its  statements  by 
access  to  the  books  and  papers  of  the  company  making  the 
report."  But  it  is  not  the  right  to  examine  the  books  and 
papers  and  all  details  of  appellee's  business,  in  order  to 
verify  its  annual  report  after  the  same  has  been  placed  on 
file  in  the  auditor's  office,  that  the  relator  demands.  In 
fact,  it  is  shown  that  no  report  has  been  filed  by  appellee 
company,  and  the  relator  under  his  petition  does  not  pro- 
fess to  limit  or  confine  his  demand  to  an  examination  of  the 
company  for  the  purpose  of  verifying  its  annual  report,  but 
the  right  exacted,  under  the  facts  alleged  in  the  petition,  is 
that  of  being  permitted  to  make  an  examination  of  appellee's 
books,  papers,  and  business  "whenever  in  his  judgment  such 
an  examination  is  required  for  the  interests  of  the  policy 
holders  of  the  company."  While  this  court  has  been  liberal 
in  the  past  in  construing  §19,  of  article  4,  of  the  Constitu- 
tion, nevertheless,  it  has  frequently  held  that  when  the  title 
of  an  act  is  so  special  or  limited* as  to  include  one  par- 
ticular only  of  some  general  subject  over  which  l^islation 
may  be  had,  then,  and  under  such  circumstances,  the  body 
of  the  act  must  be  limited  or  confined  to  the  particular  or 
special  subject  expressed  in  the  title,  and  to  matters  prop- 
erly connected  therewith,  and  the  act  can  not  deal  with 
other  particulars  of  such  general  subject.  It  is  too  evident 
for  argument  that  the  title  of  the  act  involved  points  alone 
to  l^islation  in  respect  to  the  filing  of  annual  reports  by  the 
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companies  specified  or  mentioned^  and  falls  clearly  within 
the  rule  asserted  in  State  v.  Bowers,  14  Ind.  195 ;  Grubbs 
V.  State,  24  Ind.  295 ;  Bright  v.  McCulhugh,  27  Ind.  223 ; 
State  V.  Young,  47  Ind.  150;  Henderson  v.  London,  etc., 
Ins.  Co.,  135  Ind.  23,  20  L.  K.  A.  827,  41  Am,  St  410, 

Apply  the  test  prescribed  by  this  court  in  State  v.  Young, 
supra,  which  was  approved  in  Henderson  v.  London,  etc., 
Ins.  Co.,  supra,  and  which  may  be  accepted  as  a  fair  test  in 
this  case,  and  eliminate  from  the  act  in  controversy  all  of  its 
provisions  except  §3,  and  it  will  become  obvious  that  the 
latter  section  can  not  be  upheld  under  the  title  upon  the 
ground  that  it  embraces  matters  properly  connected  with  the 
particular  and  limited  subject  expressed  in  the  title.  It  has 
been  frequently  aflSrmed  by  the  decisions  of  this  courts  and 
also  by  other  authorities,  that  one  of  the  essential  objects  of 
§19,  article  4,  in  requiring  the  subject  of  an  act  to  be  ex- 
pressed in  its  title,  was  to  apprise  the  legislature  and  the 
public  in  general  in  regard  to  the  proposed  legislation.  It 
must  be  evident  that  the  title  herein  involved  would  not 
serve  to  admonish  any  one  that  the  purpose  or  subject  of 
the  proposed  act  was  one  which  in  any  manner  related  to 
or  was  connected  with  the  general  examination  at  the  pleas- 
ure of  the  Auditor  of  State,  of  the  books,  papers,  and  busi- 
ness of  the  companies  mentioned  in  the  title.  Without 
further  comment  for  the  reasons  herein  given,  we  are  com- 
pelled to  adjudge  that  the  title  of  the  act  of  1899  is  not  broad 
enough  to  embrace  §3,  and,  therefore,  said  section  is  void,  for 
the  reason  that  it  does  not  embrace  matters  properly  con- 
nected with  the  subject  of  legislation  within  the  meaning 
and  requirement  of  the  provision  of  the  Constitution  in 
question. 

The  contention  that  relator's  demand  to  be  allowed  to 
make  an  examination  of  the  books  and  papers  of  the  com- 
pany at  his  pleasure  is  authorized  by  virtue  of  §2  of  an  act  of 
1877,  amendatory  of  an  act  approved  December  21,  1865 
(See,  Acts  1865,  s.  s.  p.  105 ;  Acts  1877,  p.  65.),  can  not  be 


686  SUPREME  COURT  OF  INDIANA, 

State,  ex  reZ.,  v.  Ckmuneicial  Ins.  Co. 

sustained.  The  act  of  December  21,  1865,  is  entitled,  ''An 
act  regulating  foreign  insurance  companies,  doing  a  business 
in  this  State:  Prescribing  the  duties  of  the  agents  thereof, 
and  of  the  Auditor  of  State  in  connection  therewith,  and  pro- 
viding penalties  for  the  violation  of  this  act'*  The  amend- 
atory act  of  1877  is  entitled,  "An  act  to  amend  section  one 
of  an  act  entitled  ^An  act  regulating  foreign  insurance  com- 
panies doing  business  in  this  State,  prescribing  the  duties  of 
the  agents  thereof,  and  of  the  Auditor  of  State  in  connec- 
tion therewith,  and  prescribing  penalties  for  the  violation 
of  the  provisions  of  this  act',  approved  December  21,  1865, 
and  adding  supplemental  sections  thereto/'  Section  2  of 
this  act  is  supplemental  to  that  of  1865,  as  the  power  of 
examination  thereby  invested  in  the  Auditor  of  State  was 
not  authorized  under  the  provisions  of  said  original  act  It 
is  beyond  controversy  that  the  amendatory  act  of  1877  could 
not  legitimately  incorporate  into,  or  make  matters  a  part  of, 
the  original  act  of  1865  by  amendment,  or  by  supplemental 
section,  except  only  such  matters  as  might  have  been  em- 
braced, under  its  title,  in  the  original  act  of  1865.  iStete 
V.  Bowers,  14  Ind.  195. 

It  must  follow  therefore  that  supplemental  §2,  being 
§4926  Bums  1901,  which  provides  that  "the  Auditor  of 
State  shall  examine  or  cause  to  be  examined  by  some  com- 
petent and  disinterested  person,  very  detail  of  the  business 
of  any  company  transacting  business  of  insurance  in  this 
State,  etc.",  must  be  held  to  apply  to  foreign  insurance 
companies  only,  and  not  to  domestic  companies  organized 
imder  the  laws  of  this  State,  and  lends  no  support  to  the 
right  asserted  by  relator  to  examine  the  books  and  papers  of 
appellea 

The  right  of  the  relator  to  coerce  appellee  by  mandate 
to  file  in  his  office  the  annual  reports  required  by  the 
act  of  1899  can  not  be  successfully  controverted,  but  the 
alternative  writ  in  this  case  was  too  broad.  It  not  only  com- 
manded appellee  to  file  annual  reports,  but  also  required  it 
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to  allow  the  relator  to  make  the  examination  in  question^ 
which,  as  we  hold,  he  was  not  entitled  to  do. 

The  writ,  therefore,  under  these  circumstances,  was  prop- 
erly quashed  as  a  whole.  Trant  v.  State,  140  Ind.  414; 
Applegate  v.  State,  ex  reh,  ante,  119. 

Judgment  affirmed. 

Bowling,  J.,  did  not  participate  in  the  decision  of  this 
case. 


Wheeler  v.  T^he  State, 

[No.  19,775.    Filed  May  14,  19Q2.    Rehearing  denied  June  4,  1902.] 

OouBTS. —uldjoumed  Term.— Special  Judge.—Holding  Court  in  Two 
Counties  in  Circuit  at  Same  Time. — ^Where  bnsineBS  of  the  court  re- 
mains Tindisposed  of  at  the  close  of  the  term,  an  adjoomed  term 
at  which  a  special  judge  jxresides  may  be  held  and  lawfully  con- 
tinued after  the  commencement  of  a  legolar  term  in  another 
county  of  the  same  cirooit.    pp.  691-693. 

TBiAJj.'-Motion  for  New  Trial.— ArgumerU  of  MoHon. — ^The  fixing  of 
the  time  and  limit  of  the  arg^nment  on  a  motion  for  a  new  trial 
is  a  matter  within  the  discretion  of  the  trial  court,    p.  69S. 

Obdcinal  Law.— Coram  Nohie.—'So  error  was  committed  in  refusing 
to  award  a  writ  of  coram  nobis  in  a  criminal  caus0  on  the  ground 
that  defendant  was  constrained  by  threats  and  fears  to  forego 
rights  which  the  law  secured  to  1dm  in  his  defense,  where  it  is 
shown  that  defendant  was  arraigned  and  pleaded  not  guilty; 
asked  and  was  granted  a  continuance;  demanded  and  obtained  a 
special  Yenire  for  jurors;  challenged  the  fitness  of  the  regular 
judge  to  preside  upon  his  trial  and  secured  the  appointment  of  a 
si>ecial  judge;  and  at  no  time  was  there  any  attempt  by  any  one 
to  interfere  with  the  regular  and  orderly  proceedings  of  the  court. 
pp.  694^-696. 

Samb. — Coram  Nobis. — ^A  i>etition  for  a  writ  of  coram  nobis  in  a  crimi- 
nal cause  was  properly  denied  where  it  is  not  charged  therein  that 
the  jury  was  not  comi)oeed  of  impartial  and  disinterested  triers, 
or  that  they  were  imjiroperly  influenced  by  their  alleged  sur- 
roundings, or  that  their  yerdict  was  not  responsive  to,  and  sus- 
tained by,  the  evidence,    p.  696. 

Same. — Coram  Nobis. — ^The  jiroce^ding  in  the  nature  of  a  writ  of 
coram  nobis  will  not  be  granted  in  a  criminal  cause  after  trial  and 
conviction,  except  where  it  clearly  appears  that  the  petitioner  had 
a  valid  defense,  but  which,  without  negligence  on  his  part,  was 
not  made  because  of  duress,  fraud,  or  excusable  mistake,  or  that 
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he  was  preyented  from  asserting  and  enjoying  sosne  legal  xight 
through  duress  or  fraud  or  ezousable  mistake,    p.  696, 

Obiminal  Law. — Cbntmuonce.— In  a  prosecution  for  murder  defendant 
asked  for  a  oontinuanoe  for  the  reason  that  because  of  his  mental 
condition,  impaired  health,  and  the  effects  of  a  self-inflicted  wound, 
he  failed  to  realize  the  gravity  of  the  situation  in  which  he  stood, 
and  did  not  employ  counsel  until  about  two  weeks  before  the  time 
the  cause  was  set  for  trial;  that  the  attorney  appointed  by  the 
court  to  defend  him  was  young  and  inexi)erienced  in  criminal 
causes;  that  the  attorney  employed  by  him  was  so  engaged  in 
other  professional  business  that  he  had  no  time  to  consult  with 
defendant,  and  was  weak  and  sick  and  threatened  with  nenrons 
prostration.  Held,  that  no  abuse  of  discretion  was  shown  in  the 
denial  of  a  continuance,    pp.  696-698. 

QAME.—ArmignmerU.—'Wheire  defendant  in  a  criminal  prosecution 
was  arraigned  and  pleaded  not  guilty,  the  subsequent  withdrawal 
of  the  plea  for  the  purpose  of  making  a  motion  to  quash  the  in- 
dictment did  not  render  it  necessary  to  arraign  the  defendant  a 
second  time,    p,  698. 

Same. — Emdence. — ^Where  in  the  trial  of  one  charged  with  the  murder 
of  his  son-in-law  it  appeared  that  defendant  and  his  wife  had 
sexmiated,  and  the  wife  and  a  daughter,  to  whom  defendant  had 
sent  some  articles  of  food,  were  making  their  home  with  such  son- 
in-law,  the  testimony  of  a  witness  relative  to  a  statement  made 
by  defendant  to  the  effect  that  he  had  furnished  "grub"  for  his 
children,  and  that  there  were  persons  laying  around  eating  it  up, 
and  that  some  "sons-of -bitches  that  walked  the  road  that  he  could 
hardly  stand,"  and  slapped  his  hand  on  his  pocket  and  said  he 
"had  the  tools  there  to  stop  it  with,"  was  competent  as  tending 
to  show  the  state  of  defendant's  feelings  toward  his  son-in-law. 
p.  698. 

QAMZ.^Emdence.'-'Defense  of  In9cmUy,--Expert  Testimony.'-'A  questicm 
and  answer  on  the  issue  of  insanity  in  a  criminal  cause:  "You 
may  state  as  to  whether  or  not  the  scientific  idea  of  insanity 
draws  the  line  closer  than  the  legal  idea  of  insanity,"  to  which 
the  witness  answered:  "That  is  possibly  the  case,  I  would  not 
say—well,  the  courts  and  doctors  don't  agree  as  to  the  definition 
of  insanity,"  were  harmless,    p.  699. 

Qamb.— Evidence.— Defense  of  InsanUy.— Expert  Testimony. —Thb  testi- 
mony of  a  medical  witness,  in  answer  to  a  hypothetical  question 
based  ux>on  a  declaration  made  by  defendant  in  the  form,  of  a 
threat,  that  the  language  used  indicated  a  feeling  of  ill  will 
grounded  upon  an  actual  condition  of  things,  and  not  a  mere  il- 
lusion, and  an  intelligent  purpose  to  injure  the  persons  described 
in  the  question  was  proper,  since  statements  made,  whether  written 
or  spoken,  may  afford  some  basis  for  an  opinion  concerning  the 
sanity  or  insanity  of  the  person  at  the  time  it  was  used.    p.  699. 
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OBiMiNAii  JjA.w.—Evidenoe.'-'IkfeTiMe  of  Inacavity.^Expert  TetUmony,^ 
For  the  purpose  of  ^fuoertainiiig  the  peculiar  and  extreme  yiews  of 
a  medical  witness  on  the  snbject  of  insanity,  a  question  eliciting 
the  opinion  of  the  witness  regarding  the  sanity  of  a  notorious  assas- 
sin at  the  time  he  took  the  life  of  a  public  ofi&oer  was  within  the 
legitimate  bounds  of  cross-ezamination.    p.  699. 

SAME.^-Emdence.--Defen8e  of  Imcmiiy.^-NonrExperl  WUneto. — Oross-BX" 
aimnotion. --^The  refusal  of  the  court  to  permit  defendant,  in  a 
criminal  prosecution,  to  ask  a  non-expert  witness,  who  had  testi- 
fled  as  to  the  sanity  of  defendant,  for  a  definition  of  the  word 
«<mind,"  was  not  error,    p.  699, 

&AXE.'—Evidence,'~tkfeMe  of  InBomiy. ^Expert  WUnets. — Confidential 
Bdatiom.—PJiysician  and  Patient. — The  testimony  of  a  medical  wit- 
ness as  to  the  sanity  of  defendant  was  not  rendered  incompetent 
by  reason  of  the  fact  that  the  witness  was  the  defendant's  phy- 
sician, where  the  facts  upon  which  the  opinion  was  based  were  not 
obtained  through  his  professional  relations  to  defendant,    p.  699. 

Same.— Jfo^ve.—Jru^ruetitm.— An  instruction  in  a  prosecution  for 
murder  to  the  effect  that  proof  of  a  motive  to  commit  the  crime 
is  not  indispensable  nor  essential  to  a  oonviction,  and  that  the 
jury  would  be  justified  in  inferring  a  motive  from  the  commission 
of  the  crime  itself,  if  the  commission  of  the  crime  by  defendant 
is  proved  beyond  a  reasonable  doubt,  as  required  by  law,  states 
the  law  correctly,  and  is  not  an  invasion  of  the  province  of  the 
jury.    p.  700. 

BiM^.^Defense  of  ln9ainiUy.'--In8truciiom.'^Rea8onahle  Doubt.—'Where 
in  a  prosecution  for  murder  the  court  instructed  the  jury  that  a 
motive  might  be  inferred  if  the  commission  of  the  crime  by  de- 
fendant was  proved  beyond  a  reasonable  doubt,  and  that  defend- 
ant was  sane  at  the  time,  it  was  not  necessary  to  repeat  the 
statement  made  in  other  instructions  on  the  question  of  reasonable 
doubt  as  to  the  sanity  of  the  defendant,    p.  700. 

SAXB.'-'Murder.'^EmdenDe.^'IkfeMe  o//n8an%.— Defendant  was  jeal- 
ous of  his  wife,  without  cause,  and,  after  repeated  sei>arations, 
he  became  so  abusive  that  she  obtained  a  divorce  and  went  to  live 
with  their  son-in-law.  Defendant  accused  the  son-in-law  and  his 
wife  of  sexmiating  him  and  his  wife.  He  frocured  a  revolver  from 
a  neighbor,  and,  the  next  day,  went  to  the  home  of  the  son-in- 
law  and  inquired  of  his  divorced  wife  where  his  son-in-law  was, 
and,  upon  being  informed  that  he  was  in  the  field  at  work,  asked 
if  he  was  alone.  He  was  told  that  he  was  alone,  and  started  to- 
ward the  field.  He  came  back  in  a  short  time  and  told  his 
daughter  that  her  husband  told  him  to  have  her  bring  him  a  jug 
of  water.  He  told  his  other  daughter  t6  go  to  the  garden  and  dig 
some  potatoes.    As  soon  as  the  daughters  were  gone  he  made  a 
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Tiolent  attack  on  Job  wife.  The  ■oreaois  of  the  womaii  attracted 
the  daughter  from  the  garden,  and  she  saw  the  aon-in-law  ap- 
proa6hing»  Gtying  to  hiB  wife,  "Oh,  Omal  I  don't  believe  I  can 
live  till  I  get  to  the  honae."  Defendant  eeixed  an  az  and  Btarted 
toward  his  son-in-law,  who  cried,  ''Don't  kill  me,  please  don't 
kill  me."  Defendant  struck  him  with  the  ax,  knocking  Ipm 
down,  and  then  struck  him  another  blow,  almost  severing  his 
head  from  his  body.  When  the  body  was  examined  tiuee  gun- 
shot wounds  were  f  cnnd  in  addition  to  those  made  with  the  ax. 
Defendant  told  his  brother-in-law  what  he  had  done,  and  attempted 
to  commit  snidde.  His  only  defense  was  insanity,  which  was 
Tery  meager,  it  behig  shown  that  he  had  liTed,^orked,  acted  and 
talked  as  a  sane  man  for  more  than  thirty  yearn  immediately  pre- 
ceding the  homicide.  Hdd,  that  the  evidence  was  safSoient  to 
support  a  verdict  convicting  defendant  of  murder  in  the  first 
degree,    pp.  708-706, 

From  Warrick  Circuit  Court;  J^.  ff.  HaJtfidd^  fipecial 
Judge. 

Willis  B.  Wheeler  was  conTicted  of  murder,  and  he 
appeals.    Affimud. 

T.  W.  Lindsey  and  Itoseoe  Kiper^  for  appellant. 
W.  L.  Taylor^  Attorney-General,  Merrill  Moores  and  C. 
C.  Hadley^  for  State. 

DowuNG,  J. — September  7,  1901,  the  appellant  killed 
Elias  Bums,  his  son-in-law,  at  the  coimty  of  Warrick,  in 
this  State.  He  was  arrested  immediately  after  the  homi- 
cide, and  four  days  later  an  indictment  for  murder  in  the 
first  degree  was  returned  against  him.  September  13, 1901, 
he  was  arraigned,  and  entered  a  plea  of  not  guilty.  The 
cause  was  then  set  down  for  trial  on  September  27th.  On 
September  24th  he  made  an  application  for  a  continuance, 
ihe  motion  was  sustained,  and  the  trial  was  postponed  until 
October  4,  1901,  at  which  time  it  was  ordered  that  an  ad- 
journed term  of  the  court  be  held.  At  the  request  of  the 
appellant  a  special  venire  for  forty  jurors  was  issued.  Octo- 
ber 4th  the  appellant^  upon  affidavit^  demanded  a  change  of 
judge;  his  motion  was  granted,  and  Mr.  Frank  H.  Hatfield, 
a  member  of  the  Warrick  county  bar,  was  appointed  a  spe- 
cial judge  to  try  the  cause.    The  appellant  thereupcm  filed 
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a  plea  of  insanityy  to  which  a  reply  in  denial  was  filed  by 
the  State.  A  motion  for  a  continuance  was  made  by  appel- 
lanty  and  was  overruled.  Appellant  again  asked  that  the 
trial  be  delayed,  and  filed  additional  reasons  for  its  postpone- 
ment. The  application  was  denied.  The  cause  was  then 
submitted  to  a  jury  for  trial,  and  on  October  15,  1901,  a 
verdict  of  guilty  of  murder  in  the  first  degree,  with  the 
death  penalty,  was  returned.    The  defendant  appeals. 

The  errors  assigned  and  not  expressly  waived  by  appel- 
lant are  as  follows :  '^The  court  erred  in  overruling  appel- 
lant's objections  to  going  to  trial.  The  court  erred  in  over- 
ruling appellant's  motion  to  extend  the  time  for  arguing 
the  motion  for  a  new  trial.  The  court  erred  in  overruling 
appellant's  motion  for  a  writ  of  coram  nobis.  The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial." 

1.  The  grounds  upon  which  appellant  objected  to  the 
trial  of  his  cause  at  the  adjourned  term  of  the  Warrick  Cir- 
cuit Court  were  that  said  Warrick  county  was  one  of  the 
counties  embraced  in  the  second  judicial  circuity  the  other 
counties  being  Spencer  and  Perry;  that  before  the  trial 
could  be  finished  at  such  adjourned  term,  the  regular  term 
of  the  Spencer  Circuit  Court  would  begin;  and  that  the 
judge  of  the  Warrick  Circuit  Court  had  no  authority  at  an 
adjourned  term  to  appoint  a  special  judge  to  hold  court  for 
him. 

As  the  business  of  the  Warrick  Circuit  Court  remained 
undisposed  of  at  the  close  of  its  September  term,  1901,  the 
judge  was  expressly  authorized  by  statute  to  adjourn  the 
court  to  any  other  time  in  vacation,  and  at  such  adjourned 
term  to  procSfed  with  the  business  of  the  court  as  a  part  of 
the  regular  term  of  said  court  at  which  the  adjournment  was 
ordered.  §1443  Bums  1901.  Trials  by  other  judges  at 
such  adjourned  terms,  where  changes  of  venue  have  been 
taken  from  the  regular  judge,  are  provided  for  in  the  same 
section.  Where  an  adjourned  term  is  held  in  one  county  of 
a  circuit  composed  of  more  .than  one  counly,  it  might,  and 
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probably  would,  sometiinee  occur  that  a  trial  would  extend 
beyond  the  day  fixed  by  law  for  the  beginning  of  the  term 
in  another  county  of  the  same  circuit  Even  in  the  absence 
of  a  statute  regulating  the  proceedings  under  such  circum- 
stances, we  do  not  think  that  the  adjourned  term  would  be 
abruptly  terminated  by  the  fact  that  the  time  fixed  by  law 
for  the  commencement  of  the  regular  term  in  such  other 
county  had  arrived.  If  this  result  followed,  the  court  might 
be  compelled  to  discharge  a  jury  in  a  criminal  cause  on 
trial  at  sudi  interrupted  adjourned  term  without  the  consent 
of  the  defendant,  and,  upon  a  second  trial,  possibly  he  might 
avail  himself  of  the  defense  of  once  in  jeopardy.  It  can  not 
be  supposed  that  the  legislature  intended  the  statutes  fixing 
the  terms  of  the  courts  in  a  circuit  containing  more  than  one 
county,  and  providing  for  adjourned  terms  whenever  the 
business  of  any  court  in  the  circuit  required  them,  to  have 
this  effect  While  two  regular  terms  of  courts  in  different 
counties  in  the  same  circuit  may  not>  perhaps,  be  held  con- 
currently, we  can  perceive  no  good  reason  why  an  adjourned 
term  of  the  circuit  court  in  one  county,  at  which  a  special 
judge  presides,  may  not  be  held  and  lawfully  continued 
after  the  commencement  of  a  regular  term  in  another  county 
of  the  same  circuit.  Batten  v.  State,  80  Ind.  395 ;  Smurr  v. 
State,  105  Ind.  125. 

In  Batten  v.  State,  supra,  it  is  said  by  Elliott,  C.  J. :  "It 
is  true  that  there  cannot  be  two  courts  in  one  circuit  in  ses- 
sion at  the  same  time,  in  regular  term."  This,  we  think,  is 
as  far  as  the  restriction  ought  to  be  carried,  and  nothing  in 
the  cases  of  Smurr  v.  State,  supra;  Cain  v.  Ooda,  84  Ind. 
209,  or  Batten  v.  State,  supra,  conflicts  with  this  view. 
Whenever  a  trial  is  begun  and  in  progress  at  the  time  when, 
by  law,  the  term  of  the  court  would  expire,  the  statute  ex- 
tends the  term  until  the  close  of  the  trial.  §1402  Bums  1901. 
Counsel  for  appellant  seem  to  have  overlooked  §1445  Bums 
1901,  which  declares  that  if  any  adjourned  term  of  court, 
presided  over  by  a  judge  appoinjted  for  that  purpose,  be  ex- 
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tended  so  as  to  include  the  time  set  apart  for  the  court  in  any 
other  county  in  that  circuit,  the  resident  (regular)  judge 
may  proceed  to  hold  the  court  in  such  other  county  while 
such  adjourned  term  is  being  held.  This  section  renders  it 
entirely  plain  that  an  adjourned  term  in  one  county  of  a 
circuit  may  continue  after  the  commencement  of  the  time 
fixed  for  the  regular  term  in  another  county  in  the  same  cir- 
cuit. The  authority  of  the  regular  judge,  during  an  ad- 
journed term,  to  appoint  a  special  judge  is  as  clearly  con- 
ferred by  the  statute  as  is  his  right  to  perform  any  other  offi- 
cial duty  during  such  adjourned  term.  The  adjourned 
term  is  made  a  part  of  the  regular  term,  and  anything  a 
judge  might  do  at  a  regular  term  he  may  do  at  an  adjourned 
term.  §1443  Bums  1901;  Smith  v.  Smith,  17  Ind.  75; 
Sutherlin  v.  State,  150  Ind.  154. 

2.  The  next  error  assigned  is  that  the  court  refused  to  ex- 
tend the  time  for  arguing  appellant's  motion  for  a  new  trial. 
This  subject  was  wholly  within  the  discretion  of  the  court, 
and  it  had  the  right  to  fix  the  tinie,  space,  or  limit  of  the 
argument,  and  when  it  would  hear  it.  In  some  cases  it  has 
been  held  that  the  court  may  decline  to  hear  arguments  upon 
motions  in  arrest,  or  for  a  new  trial.  Howell  v.  Common- 
wealth, 5  Gratt  (Va.)  664;  Commonwealth  v.  Porter,  10 
Mete.  CMass.)  268;  Long  v.  State,  12  Ga.  293.  And  the 
argument  to  the  jury  in  a  criminal  cause  may  be  confined 
within  reasonable  limits,  and  such  regulation  will  not  con- 
stitute reversible  error  unless  manifestly  prejudicial  to  the 
rights  of  the  defendant    2  Cyc.  701,  704. 

The  only  argument  expressly  recognized  by  the  statute 
is  the  argument  to  the  jury.  It  is  largely  in  the  discretion 
of  the  court  whether  it  will  hear  arguments  on  motions  for 
a  new  trial,  or  upon  questions  of  law  addressed  to  itself. 
The  sickness  of  one  of  the  attorneys  for  the  appellant  did 
not  constitute  a  sufficient  reason  for  the  postponement  of  the 
argument,  and  we  find  in  this  ruling  of  the  court  no  abuse 
of  the  discretion  with  which  it  was  invested. 
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3.  On  the  22d  day  of  October/the  appellant  petitioned 
the  trial  court  for  a  writ  of  error  coram  nobis,  and  the  re- 
fusal of  the  court  to  award  the  writ  is  the  third  error  dis- 
cussed in  the  brief  of  counsel  for  appellant.  The  grounds  of 
the  application  were  the  existence  of  excitement  and  preju- 
dice against  the  appellant  in  Warrick  county^  occasioned  by 
the  homicide^  and  his  failure  to  ask  for  a  change  of  venue 
from  that  county  because  of  his  fear  of  mob  violence  in  case 
he  did  so,  although  he  believed  that  he  could  not  obtain  a  fair 
and  impartial  trial  in  said  county  on  account  of  the  feeling 
against  him.  ^  The  nature  of  the  writ  coram  nobis,  and  the 
circumstances  under  which  a  proceeding  of  that  character 
may  be  maintained,  are  stated  with  great  fullness  of  learning 
by  Elliott^  J.,  in  Sanders  v.  State,  85  Ind.  318,  44  Am. 
Bep.  29.  It  was  there  held  that  a  proceeding  of  this  nature 
may  be  maintained  in  this  State,  and  that  it  is  the  appropri- 
ate remedy  when  it  is  necessary  to  bring  some  new  fact  be- 
fore the  court  which  can  not  be  presented  in  any  of  the 
methods  provided  by  statute.  A  defendant  who  enters  a 
plea  of  guilty  upon  a  necessity  produced  by  a  well-grounded 
fear  and  imminent  danger  of  mob  violence  may,  according 
to  the  authority  of  that  case,  avoid  the  plea  by  a  proceeding 
in  the  nature  of  a  writ  of  coram  nobis.  In  Sander's  case  it 
was  clear  that  the  plea  of  guilty  was  extorted  from  Jiim  *T)y 
a  well-grounded  fear  and  imminence  of  mob  violence.''  The 
danger  was  so  apparent  and  pressing  that  he  dared  not  ask 
for  any  delay  of  the  trial,  and  was  compelled  to  withdraw 
his  plea  of  "not  guilty,"  and  enter  a  plea  of  "guilty.'' 

In  the  case  before  us  the  situation  was  wholly  different 
In  our  statement  of  the  facts  we  set  out  with  some  particu- 
larity the  various  steps  taken  on  behalf  of  the  appellant,  and 
the  dates  of  the  different  motions  and  proceedings.  Ar- 
raigned upon  the  indictment  September  13th,  he  pleaded 
not  guilty,  and  his  trial  was  set  for  the  27th  of  the  month. 
He  applied  for  a  postponement  of  the  trial,  and  it  was  de- 
layed until  October  4th.  He  demanded  a  special  venire  for- 
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jurors,  and  the  writ  was  issued.  He  challenged  the  fitness 
of  the  regular  judge  of  the  court  to  preside  upon  his  trial, 
and  another  judge  was  appointed.  Ten  or  eleven  days  were 
occupied  in  the  trial  Two  men  were  considered  a  sufficient 
force  to  guard  the  jail  where  appellant  was  confined.  When- 
ever it  was  thought  necessary,  upon  the  order  of  the  judge 
of  the  court,  appellant  was  removed  to  the  jail  of  another 
county,  or  to  a  safe  place  some  three  miles  from  the  county 
seat.  At  no  time,  after  the  homicide  was  committed  until 
judgment  was  entered  on  the  verdict,  was  there  any  attempt 
by  any  one  to  interfere  with  the  r^ular  and  orderly  proceed- 
ings of  the  court.  These  facts,  all  of  which  are  of  record, 
positively  contradict  the  statements  of  tJie  appellant  that  he 
was  constrained  by  threats  and  fear  to  forego  any  right 
which  the  law  secured  to  him,  and  prove  that^  even  if  his 
fears  for  his  safety  were  excited,  those  fears  were  not  well 
grounded.  Popular  excitement  and  indignation  are  the 
natural  results  of  shocking  crimes,  and  it  is  not  to  be  ex- 
pected that  a  community  will  remain  calm  and  unmoved 
when  such  offenses  are  perpetrated  in  its  midst  But  the 
existence  of  sentiments  of  grief  and  horror,  even  when  they 
are  given  audible  expression,  does  not  of  itself  always 
constitute  sufficient  ground  for  a  belief  on  the  part  of  the 
accused  that  he  dare  not  demand  the  rights  secured  to  him 
by  law.  The  appellant  was  under  no  such  apprehension  or 
duress.  He  asserted  those  rights,  and,  in  every  instance, 
they  were  accorded  to  him  by  the  court  The  community 
submitted  to  the  authority  of  the  law  and  refrained  from 
violence.  It  appears  from  the  incontestible  evidence  of  the 
record  itself  that  the  court,  throughout  the  proceedings,  had 
the  ability  and  the  inclination  to  afford  to  the  appellant  the 
protection  from  mob  violence  to  which  he  was  entitled,  and 
that  it  gave  him  the  opportunity  to  exercise  every  privilege 
secured  to  him  by  the  Constitution  and  the  laws.  Had  the 
dangers  of  the  situation  required  it,  an  application  for  a 
change  of  venue  from  Warrick  county  could  have  been  made 
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upon  his  affidavit,  while  he  was  in  the  jail  of  Vanderbui^ 
county,  and  decided  in  his  absence.  Janes  y.  Staie,  152 
Ind.  318. 

But  there  is  another  and  sufficient  reason  for  denying 
the  relief  afforded  by  a  proceeding  in  the  nature  of  a  writ 
coram  nobis.  It  is  not  charged  in  the  appellant's  petition 
that  the  jury  was  not  composed  of  impartial  and  disinter- 
ested triers,  or  that  they  were  improperly  influenced  by 
their  alleged  surroundings,  or  that  their  verdict  was  not  re- 
sponsive to,  and  sustained  by,  the  evidence^iThe  rule  is 
That  the  extraordinary  relief  afforded  by  a  proceeding  in  the 
nature  of  a  writ  coram  ncbis  will  not  be  granted  in  a  crimi- 
nal case  after  trial  and  conviction,  except  where  it  clearly  ap- 
pears that  the  petitioner  had  a  valid  defense  in  the  facts  of 
the  case,  but  which,  without  n^ligence  on  his  part,  was  not 
made  because  of  duress,  fraud,  or  excusable  mistake;  or  that 
he  was  prevented  from  asserting  and  enjoying  some  legal 
right  through  duress,  or  fraud,  or  excusable  mistake,  these 
facts  not  appearing  on  the  face  of  the  record,  and  being  such 
as,  if  known  in  season,  would  have  prevented  the  rendition 
jind  entry  of  the  judgment  in  question.  x^The  appellant's  case 
did  not  meet  the  requirements  of  this  rule,  and  his  petition 
was  properly  denied. 

4.  The  last  question  to  be  determined  is  whether  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  Under 
this  assignment  it  is  objected  that  the  court  erred  in  refusing 
to  continue  the  cause  upon  appellant's  application  from  the 
September  term  until  the  December  term  of  the  court  The 
first  application  for  a  continuance  was  made  September 
24th,  and  the  court  postponed  the  trial  until  October  4th. 
On  that  day  appellant  renewed  his  motion  for  a  continuance 
until  the  December  term,  and  the  court  overruled  the  mo- 
tion. The  reasons  for  which  a  continuance  was  asked  in 
each  instance  were  that  the  appellant^  because  of  his  mental 
condition,  impaired  health,  and  the  effects  of  a  self-inflicted 
wound,  failed  to  realize  the  gravity  of  the  situation  in  which 
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he  stood,  and  did  not  employ  special  counsel  until  September 
15th ;  that  the  attorney  appointed  by  the  court  to  defend  him 
was  young  and  inexperienced  in  criminal  causes ;  that  the  at- 
torney employed  by  him  was  so  engaged  in  other  professional 
business  that  he  had  no  time  to  consult  with  appellant;  and 
that,  for  the  same  reason,  he  had  not  been  able  to  make  the 
necessary  preparation  for  trial;  that  his  attorney  was  weak 
and  sick  and  threatened  with  nervous  prostration,  and  one 
day  had  been  confined  to  his  bed.  A  further  reason  io'r 
which  a  continuance  was  asked  was  the  absence  of  a  medical 
witness  named  Pritchell ;  but,  as  the  witness  was  present  at 
the  trial,  and  the  appellant  had  the  opportunity  to  examine 
him,  he  suffered  no  injury  by  the  refusal  of  the  court  to  con- 
tinue the  case  on  acount  of  his  absence,  and  such  ruling  does 
not  constitute  reversible  error.  McDermott  v.  State,  89 
Ind.  187, 189. 

According  to  his  own  statement^  appellant  had  not  less 
than  two  weeks  for  consultation  with  his  attorneys,  and, 
as  the  only  defense  was  insanity,  and  the  appellant  had  lived 
in  Warrick  county  nearly  all  his  life,  it  can  not  be  said  that 
he  had  not  suflScient  tinle  to  prepare  for  trial.  The  fact  that 
one  of  appellant's  attorneys  had  other  professional  engage- 
ments which  made  it  inconvenient  for  him  to  give  the  at- 
tention to  this  case  which  its  importance  demanded,  was  not 
a  good  cause  for  postponing  the  trial.  Nor  was  the  state  of 
the  health  of  this  attorney  a  sufficient  cause  for  delay.  It 
was  not  shown  that  he  was  so  ill  as  to  be  unable  to  prepare 
the  case  or  to  take  part  in  the  trial,  and  it  did  appear  that 
there  were  other  attorneys  in  the  defense.  The  trial  court 
was  in  a  much  better  position  to  decide  upon  the  merits  of 
this  application  than  we  are.  The  motion  was  addressed  to 
its  sound  discretion.  The  affidavits  made  no  such  case  as  left 
the  court  no  legal  option  to  refuse  to  grant  the  delay  asked 
for ;  and  we  find  in  its  decision  no  abuse  of  the  discretion 
which  it  was  authorized  to  exercise.  Weaver  v.  State,  154 
Ind.  1;  Burchfield  r.  State,  82  Ind  580;  Smith  v.  State, 
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132  Ind.  145 ;  Moulder  y.  Kempif,  115  LuL  459 ;  Eslinger 
V.  East,  100  Ind.  434. 

The  objection  that  the  appellant  was  not  arraigned  is  con- 
tradicted bj  the  record^  which  shows  an  arraignment  and 
a  plea  of  not  guilty.  The  subsequent  withdrawal  of  the  plea 
for  the  purpose  of  a  motion  to  quash  the  indictment  did  not 
render  it  necessaiy  to  arraign  the  appellant  a  second  tima 
Besides,  it  appears  from  the  record  that  the  appellant,  after 
his  motion  to  quash  was  overruled,  without  objection,  again 
pleaded  to  the  indictment^  and  expressly  waived  a  second 
reading  of  it  by  the  clerk.  There  is  nothing  in  the  objection. 
§1831  Bums  1901 ;  StewaH  v.  State,  111  Ind.  554 ;  Turpin 
V.  State,  80  Ind.  148;  Molihan  v.  State,  30  Ind.  266; 
Sohn  V.  State,  18  Ind.  389 ;  FeHter  v.  State,  33  Ind.  283 ; 
Wood  V.  State,  92  Ind.  269. 

Appellant  complains  of  the  decision  of  the  court  admitting 
the  following  testimony  of  the  witness  J.  C.  Leslie:  "Why, 
he  [appellant]  was  talking  a  little  about  his  troubles  there^ 
and  about  him  having  furnished  'gruV  for  his  children,  and 
said,  there  are  some  laying  aroimd  eating  it  up,  and  spoke 
something  about  some  sons-of -bitched  that  walked  the  road 
that  he  could  hardly  stand,  and  slapped  his  hand  on  his 
pocket,  and  said  he  had  the  tools  there  to  stop  it  with." 
This  evidence  was  competent.  Hie  facts  that  appellant^s 
daughter  was  the  wife  of  Elias  Bums ;  that  another  child  of 
appellant  made  her  home  with  Bums  and  his  wife;  that 
appellant's  wife  lived  with  her  daughter,  Mrs.  Bums;  and 
that  some  of  Bums'  relatives  also  were  there,  were  shown 
by  other  witnesses.  It  was  also  proved  that  the  appellant 
sent  some  vegetables  and  other  food  to  Bums'  house  for  the 
use  of  his  children.  The  threat  was  against  the  person  or 
persons  who  were  eating  the  articles  intended  for  appellant's 
children.  Bums  came  within  this  description,  and  the  evi- 
dence tended  to  show  the  state  of  the  appellant's  feelings  to- 
ward him,  and  was  admissible  for  that  purpose.    Its  weight 
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was  a  question  for  the  jury.  Parker  v.  State,  186  Ind. 
284,  287. 

Hie  court  permitted  a  witness  to  answer  tlie  following 
question :  "You  may  state  as  to  whether  or  not  the  scientific 
idea  of  insanity  draws  the  line  closer  than  the  legal  idea  of 
insanity."  To  whidi  the  witness  answered :  "That  is  possi- 
bly the  case;  I  would  not  say — well,  the  courts  and  doctors 
don't  agree  as  to  the  definition  of  insanity."  The  question 
was  absurd,  and  the  answer  meaningless.  Such  stuff  could 
neither  help  the  State  nor  harm  the  appellant.  The  opinion 
of  Dr.  MoCoy  upon  a  hypothetical  question  amounted  to 
this :  that  the  language  attributed  to  the  appellant  indicated 
a  feeling  of  ill-will,  grounded  upon  an  actual  condition  of 
things,  and  not  a  mere  illusion,  and  an  intelligent  purpose 
to  injure  the  persons  described  in  the  question.  We  find 
nothing  objectionable  in  the  testimony.  The  language  used 
by  a  defendant  whether  written  or  spoken  may  afford  some 
basis  for  an  opinion  concerning  his  sanity  or  insanity  at 
the  time  it  was  used. 

For  the  purpose  of  ascertaining  the  peculiar  and  some- 
what extreme  views  of  another  medical  witness  upon  the  sub- 
ject of  insanity,  on  cross-examination  her  opinion  was  asked 
regarding  the  sanity  of  a  notorious  assassin  at  the  time  he 
took  the  life  of  a  public  officer.  The  question  was  within 
the  legitimate  bounds  of  cross-examination. 

The  refusal  of  the  court  to  permit  the  appellant  to  ask  a 
non-expert  witness  for  a  definition  of  the  word  "mind"  was 
not  error,  and  requires  no  further  notioa 

As  it  did  not  appear  from  the  question  put  to  Dr.  Wil- 
liams, a  witness  for  the  State,  or  his  answer  to  that  question, 
that  any  of  the  facts  upon  which  he  based  his  opinion  of 
the  mental  condition  of  the  appellant  were  obtained  through 
his  professional  relations  to  the  appellant  as  his  physician, 
the  question  was  a  proper  one,  and  the  answer  to  it  was  com- 
petent evidenoa  Edington  y.  ^ina  Life  Ins.  Co.,  77  K. 
Y.  664. 
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Instructions  numbered  twenty,  twenty-eight,  twenty-nine, 
thirty,  thirty-two,  and  forty-eight,  given  by  the  court,  are 
complained  of  by  appellant.  Number  twenty  was  as  fol- 
lows :  "Proof  of  a  motive  to  commit  the  crime  is  not  india- 
pensable  nor  essential  to  conviction.  While  a  motive  may 
be  shown  as  a  circumstance  to  aid  in  fixing  the  crime  on  the 
defendant,  yet  the  State  is  not  required  to  prove  a  motive 
on  the  part  of  the  defendant  in  order  to  convict^  and  the 
jury  would  be  justified  in  inferring  a  motive  from  the  com- 
mission of  the  crime  itself,  if  the  commission  of  the  crime 
by  the  defendant  is  proved  beyond  every  reasonable  doubt^ 
as  required  by  law,  and  you  find  that  the  defendant  at  the 
time  of  the  commission  of  said  act  was  sane,  and  there  were 
no  extenuating  circumstances."  The  instruction  was  sanc- 
tioned by  the  decisions  of  the  court,  and  in  no  degree  invaded 
the  province  of  the  jury.  Hinshaw  v.  State,  147  Ind.  334, 
364 ;  Blume  v.  State,  154  Ind.  343.  It  was  not  necessary 
to  repeat  in  this  connection  the  statement  that  the  jury  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  sanity  of  the 
appellant  Other  instructions  sufficiently  informed  the  jury 
upon  the  subject  of  reasonable  doubt. 

Number  twenty-eight  was  in  these  words :  "A  person  who 
is  insane  only  at  intervals  may,  during  a  lucid  interval,  com- 
mit a  crime  and  be  responsible  therefor,  if  the  evidence 
shows  beyond  every  reasonable  doubt  that  at  the  time  of  the 
commission  of  the  crime  the  person  had  sufficitot  ment^  ca- 
pacity and  will  power  to  make  him  criminally  responsible 
under  the  law.  It  is  not  a  question  of  whether  he  exercised 
sufficient  will  power  or  not,  but  the  question  is,  did  he  po^ 
sess  sufficient  will  power  at  the  time  to  resist  the  impulse  to 
commit  the  crime,  and  could  he  have  resisted  had  he  tried  f  * 
This  statement  of  the  law  is  dear  enough  without  an  attempt 
on  the  part  of  the  court  to  define  the  term  ''mental  capac- 
ity.'' It  did  not  purport  to  state  a  rule  by  which  the  jury 
were  to  be  governed  in  deciding  the  question  of  the  sanity  or 
mental  capacity  of  the  appellant^  but  wa«  confined  to  the  sub- 
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ject  of  the  legal  responsibilitj  of  one  oommitting  a  crime 
during  a  lucid  interval.  Taken  in  connection  with  instruc- 
tion number  twenty-six,  it  could  not  be  misunderstood  by  the 
jury,  and  was  a  correct  exposition  of  the  law. 

Number  twenty-nine:  "When  it  appears  from  the  evi- 
dence that  insanity  has  once  existed  in  the  defendant^ 
whether  or  not  it  will  be  presumed  to  continue  depends  on 
the  nature  of  the  mental  malady.  If  it  is  of  a  permanent 
and  chronic  character,  then  it  is  presumed  to  continue  to  ex- 
ist until  the  contrary  appears  from  the  evidence;  but  if  the 
insanity  is  the  result  of  physical  disease,  a  weakened  condi- 
tion of  the  system,  remorse,  disappointment,  shattered  hopes, 
jealousy,  an  excited  condition,  strong  passions^  violent  tem- 
per, or  some  other  temporary  or  transient  cause,  and  lucid 
intervals  appear,  then  no  presumption  as  to  its  continued  ex- 
istence is  indulged,  and  the  mental  condition  of  the  defend- 
ant at  the  time  of  the  commission  of  the  crime  is  to  be  ascer- 
tained by  the  jury  from  all  the  evidence  and  circumstances 
of  the  case.''  The  objection  taken  to  this  instruction  is 
trivial  and  without  merit.  Counsel  say  that  there  was  no 
proof  that  appellant  was  a  man  of  violent  temper,  and  that 
the  instruction  was  bad  because  there  was  no  evidence  to 
which  it  applied.  In  the  testimony  r^arding  his  treatment 
of  his  wife,  and  of  his  threats  against  the  persons  charged 
by  him  with  eating  food  sent  by  him  for  the  use  of  hia  chil- 
dren, there  was  abundant  proof  of  a  violent  temper. 

Similar  objections  are  made  to  number  thirty,  and,  for 
the  same  reasons,  they  must  be  disregarded.  That  instruc- 
tion was  as  follows:  'TDepression  or  weakness  following 
from  physical  illness,  and  such  as  in  all  respects  ordinarily 
takes  place  with  men  possessing  fair  average  mental  power, 
is  not  of  itself  insanity,  but  if  disease  of  whatever  kind  or 
character  leave  the  patient  in  such  weakened  mental  condi- 
tion that  he  can  not  resist  the  impulse  to  commit  a  crime,  he 
is  not  of  sound  mind.  A  person  may  have  sufficient  mental 
capacity  to  know  right  from  wrong,  and  be  able  to  compre- 
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hend  the  nature  and  consequences  of  his  act,  and  jet  be  not 
criminally  responsible,  for  to  make  him  criminally  responsi- 
ble he  must  not  only  be  able  to  know  and  comprehend  right 
from  wrong,  but  also  to  have  the  will  power  to  control  and  re- 
sist- an  impulse  to  commit  crime."  This  instruction  was 
highly  favorable  to  the  appellant^  and  it  is  impossible  to  con- 
ceive how  he  could  have  been  harmed  by  it. 

The  only  supposed  defect  pointed  out  in  number  thirty- 
two  is  that  there  was  no  evidence  in  the  case  to  which  it  ap- 
plied. It  is  sufficient  to  say  that  a  large  part  of  the  evidence 
for  the  appellant  was  intended  to  show  that  he  was  a  mono- 
maniac upon  the  subject  of  the  chastity  of  his  wife,  and  it 
was  entirely  proper  for  the  court  to  inform  the  jury  on  the 
law  applicable  to  crime  committed  by  a  person  so  affected. 

Those  parts  of  instruction  numbered  forty-eighty  whidi 
are  criticised  by  counsel^  are  these :  ^^The  court  has  done  all 
in  its  power  to  advise,  clarify,  and  make  plain  to  you  the 
laws  of  the  State  governing  this  case,  and  now  you,  gentle- 
men of  the  jury,  are  confronted  with  the  final  and  important 
duty  of  deciding  on  the  guilt  or  innocence  of  the  prisoner, 
and  upon  the  question  of  his  sanity  or  insanity.  *  *  *  If , 
after  a  careful  determination  of  the  law  and  the  evidence  in 
this  case,  each  of  you  is  satisfied  beyond  every  reasonable 
doubt  that  the  defendant  is  guilty,  or  that  he  is  not  guilty, 
of  one  of  the  crimes  above  defined,  you  should  then  return 
your  verdict  accordingly."  In  view  of  the  repeated  admoni- 
tions of  the  court  that  a  reasonable  doubt  upon  any  material 
fact  in  the  case  would  entitle  the  appellant  to  an  acquittal, 
and  that  before  he  could  be  convicted  his  gmlt  must  be  es- 
tablished beyond  a  reasonable  doubt,  we  can  not  believe  that 
anything  in  this  instruction  could  have  misled  the  jury. 

A  careful  reading  of  instructions  numbered  six  and  fif- 
teen, tendered  by  the  appellant,  modified  by  the  court^  and 
given  as  modified,  satisfies  us  that  the  modifications  made  by 
the  court  were  reasonable  and  proper,  and  that  the  instruc- 
tions as  tendered  did  not  correctly  state  the  law.    The  fact 
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that  the  appellant  had  oocasionally  spoken  of  his  son-in-law 
as  a  good  citizen,  and  an  honest  man,  and  the  like,  was,  in 
view  of  the  other  evidence  in  the  case,  wholly  immaterial. 

Instructions  numbered  seven,  seven  and  a  half,  eight, 
eleven,  sixteen,  eighteen,  nineteen,  twenly-two,  and  twenty- 
four,  tendered  by  the  appellant,  and  refused  by  the  court, 
contained  nothing  properly  applicable  to  the  evidence  in  the 
case  which  was  not  fully  and  clearly  set  forth  in  the  instruc- 
tions given  by  the  court.  The  instructions  tendered  contain 
many  statements  of  the  law  which  we  can  not  approve,  and 
which  were  arguments  for  the  appellant  upon  the  evidence, 
rather  than  directions  as  to  the  law  of  the  case.  We  find 
no  error  in  the  action  of  the  court  in  refusing  to  give  these 
instructions. 

The  last  reason  assigned  for  a  new  trial  was  that  the  evi- 
dence was  not  sufficient  to  sustain  the  verdict  We  might, 
imder  tbe  repeated  decisions  of  this  court,  dismiss  this 
proposition  with  the  statement  that  there  was  evidence  to 
sustain  the  verdict,  and  that  it  is  not  tbe  province  of  this 
court  to  weigh  it  But  the  fact  that  the  penalty  assessed 
by  the  jury  is  death  has  constrained  us  to  review  that  evi- 
dence with  the  most  scrupulous  care,  and  to  satisfy  ourselves 
that  no  material  fact  essential  to  the  guilt  of  the  appellant 
remained  unproved.  Omitting  all  minor  details,  it  ap- 
peared that  the  appellant  at  the  time  of  tbe  homicide  was 
about  forty-five  years  of  age,  and  that  he  had  lived  in  War- 
rick county  from  his  birth;  he  was  married  there,  and, 
shortly  afterwards,  he  became  jealous  of  his  wife  without 
cause,  and  was  so  unkind  and  abusive  that  she  was  compelled 
to  leave  him.  At  his  earnest  solicitation  she  returned  to 
him  fourteen  months  later,  and  they  lived  together 
until  the  spring  of  1901.  Appellant  continued  to  make 
groundless  charges  of  improper  conduct  against  his  wife, 
and,  on  one  occasion,  he  made  a  violent  attack  upon  her  with 
a  chair.  She  left  him,  and  instituted  proceedings  for  surety 
of  the  peace,  and  he  was  required  to  give  bond  for  his  good 
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behavior.  Shortly  after  thi&  lie  prevailed  upon  his  wife  to 
live  with  him  again,  and  she  returned  to  his  house.  Appel- 
lant's conduct  was  such  that  his  wife  could  not  endure  it, 
and  she  once  more  fled  from  her  home,  and,  in  June,  1901, 
obtained  a  divorce.  By  the  terms  of  the  separation,  the  chil- 
dren and  properly  were  divided,  and  the  appellant  agreed 
to  furnish  his  wife  with  provisions  for  her  table  until  the 
crops  were  gathered.  One  of  appellant's  daughters  had  mar- 
ried Elias  Burns,  a  man  of  unexceptionable  character  and 
habits,  and,  after  the  divorce,  appellant's  wife,  with  two 
children,  made  her  home  with  Bums  and  their  daughter. 
Appellant  occupied  a  house  a  quarter  of  a  mile  from  the  resi- 
dence of  his  wife.  The  appellant  seemed  to  be  discontented 
with  the  situation,  and  sought  to  have  his  divorced  wife 
marry  him.  He  accused  his  son-in-law.  Bums,  and  his 
daughter,  of  separating  him  and  his  wife.  A  brother  of 
Bums  spent  a  short  time  at  Bums'  home,  and  appellant  com- 
plained that  others  were  eating  what  he  intended  for  his  chil- 
dren. September  6,  1901,  appellant  asked  a  neighbor  to 
lend  him  a  gun,  and  afterwards,  in  the  absence  of  this  neigh- 
bor, went  to  his  house,  and  took  his  nei^bor's  revolver.  The 
next  day  he  went  to  Bums'  home,  and  found  his  divorced 
wife  there.  He  asked  if  she  was  alone,  and  was  told  that  her 
daughters,  Mrs.  Bums,  and  Vanney,  a  younger  sister,  were 
in  the  house.  He  asked  where  Elias  Bums^  his  son-in-law, 
was,  and  whether  he  was  alone.  He  was  told  that  he  was  in 
his  tobacco  patch,  and  that  no  one  was  with  him.  Appel- 
lant left  the  house,  and  proceeded  toward  the  tobacco  patch. 
He  came  back  in  a  little  while,  and  said  to  Bums'  wife, 
"Elias  told  me  to  have  you  bring  him  a  jug  of  water,  and  to 
go  by  my  tobacco  patch  and  get  my  tobacco  knife,  and  take 
it  to  him."  Bums'  wife  then  left  the  house  to  take  the 
water  and  knife  to  her  husband.  As  soon  as  she  went  away, 
appellant  directed  his  younger  daughter,  Vanney,  to  go  into 
the  garden  to  dig  potatoes  for  her  mother.  The  child  went 
as  she  was  told,  and  appellant  was  left  alone  with  his  wife. 
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He  made  a  violent  attack  upon  her,  drew  his  revolver,  and 
threw  her  to  the  floor.  The  screams  of  the  woman  were 
heard  by  the  little  girl,  Vanney,  who  ran  back  to  the  house, 
shouting  "there  comes  Elias."  Bums  was  seen  walking 
toward  his  house,  fanning  himself  with  his  hat,  and  crying, 
"Oh,  Oma.  Oh,  mercy.  I  don't  believe  I  can  live  till  I  get 
to  the  house."  Appellant  desisted  from  his  attack  upon  his 
wife,  went  out  of  the  house,  and  walked  toward  Bums.  He 
seized  an  axe  lying  near  a  wood  pile,  and  rushed  at  Bums, 
who  stood  still  and  cried,  "Oh,  Buck,  don't  kill  me.  Please, 
Buck,  don't  kill  me."  Appellant  struck  him  twice  with  the 
blunt  end  of  the  axe,  knocking  him  down.  In  the  presence 
of  Bums'  wife,  he  struck  another  blow  with  the  edge  of  the 
axe,  almost  severing  Bums'  head  from  his  body.  The  wife- 
testified  that  she  could  "hear  the  blood  roaring  in  his 
throat."  Bums'  wife  followed  appellant  screaming  and 
crying.  He  said  to  her,  "Hush,  Oma,  hush,  don't  take  on 
so ;  it  can't  be  helped  now.  If  you  don't  hush,  you  will  send 
me  to  the  penitentiary."  When  Burns'  body  was  examined 
by  the  coroner,  three  gun-shot  wounds  were  found  upon  it, 
in  addition  to  the  wounds  inflicted  with  the  axe. 

Appellant  then  walked  over  to  a  field  where  a  brother-in- 
law  was  at  work,  and  told  him  that  he  had  killed  Elias, 
and  thought  he  would  kill  himself,  and  save  some  one  else. 
the  job.  His  brother-in-law  tried  to  dissuade  him  from 
suicide.  The  appellant  v^pnt  into  the  woods  and  shot  him- 
self, the  bullet  entering  beneath  his  chin,  and  coming  out 
near  his  eyes.  On  the  trial  the  only  defense  relied  upon  was 
insanity.  The  evidence  in  support  of  the  plea  was  meager, 
and  utterly  unsatisfactory.  It  was  proved  that  his  mother 
and  father  were  cousins,  and  that  his  mother  was  of  an  ex- 
ceedingly jealous  disposition,  which  he  seemed  to  have  in- 
herited. The  appellant  had  lived,  worked,  acted,  and  talked 
as  a  sane  man  for  more  than  thirty  years  immediately  pre- 
ceding the  homicide;  and  no  suggestion  of  insanity  was 
Vol.  158—45 
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made  until  his  plea  was  entered  in  this  ease.  The  evidence 
fully  sustained  the  verdict  that  the  appellant,  at  the  time 
he  committed  the  homicide,  was  of  sound  mind,  and  that  he 
was  guilty  of  premeditated  murder.  The  investigation  of 
all  the  facts  of  the  case,  both  on  the  part  of  the  prosecution 
and  the  defense,  was  thorough,  and  minute ;  the  interests  of 
appellant  were  fully  and  skillfully  represented  by  his  coun- 
sel, and  an  able  and  conscientious  judge  presided  upon  the 
trial  with  absolute  fairtiess  and  impartiality.  The  verdict 
of  the  jury  stands  firmly  upon  the  law  and  the  evidence,  and 
we  have  been  able  to  discover  no  reason  why  it  should  be  set 
asida 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


The  State  v.  Cleveland,  Cincinnati,  Chicago 
AND  St.  Louis  Railway  Company. 

[No.  19,503.    Filed  April  9,  1902.  ] 

From  Fountain  Cironit  Conrt ;  /.  M,  JRabh,  Judge. 

Action  hj  State  against  the  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Oompanj  to  recover  penalties.  Transferred  from 
Appellate  Court,  under  $1387u  Bums  1901.    Affirmed, 

W.  L,  Taylor,  Attomej-Qeneral,  /.  W.  Brissey  and  L,  Nebeker,  for 
State. 
J.  T,  Dye  and  L.  J,  Hackney,  for  api)ellee. 

GiLLBTT,  J. — The  questions  involved  in  this  appeal  are  the  same 
as  in  State  v.  Cleveland,  etc.,  R.  Co. ,  167  fiid.  288.  On  the  authority  of 
that  case  the  judgment  is  afiOrmed. 
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ABATEXEirr— Non-reBidenoe,  see  Oobforations,  1 ;  Ooamahan  y. 
Oampbell,  ^£6. 

Corporatuma.-^AcHon  Against  Dtrecton.^-Ajo.  action  against  a  &eotor 
of  a  corporation  for  the  liability  under  the  statute  for  f ailnre  to 
require  tiie  oapital  stock  to  be  paid  into  the  treasury  within  eight- 
een months,  and  to  make  annnal  reparts*  does  not  abate  on  the 
death  of  the  defendant.  Brown  y.  Clow,  4OS. 

AOTION— For  debt  due  anoeBtor,  see  Desoent  and  Distribtttion, 
2;  Jester  v.  GusHn,  £87. 
Abatement  on  aooonnt  of  deaths  see  Abatement;  Brown  y.  Clow, 
40s. 

1.  ConsoUdcOwn  of  Cbttfes.— Actions  between  an  insurance  company 
and  an  agent  myolving  substantially  the  same  causes  of  action 
and  the  same  defenses  were  proi)erly  consolidated,  and  the  fact 
that  the  action  of  the  company  was  also  against  the  sureties  on 
the  agent's  bond  did  not  constitute  an  obstacle  to  the  consolida- 
tion where  the  defenses  set  up  by  the  sureties  were  not  differ- 
ent in  any  respect  from  those  of  the  principal. 

Frankel  r,  Michigan  Mut,  Life  Ins.  Co.,  SO4, 

2.  Cross-CompUUnt.-'Prineipdl  and  Surety.— Mortgages. — Quieting  Tide. 
— The  owner  executed  a  mortgage  and  conveyed  the  mortgaged 
real  estate  to  A,  who  assumed  the  payment  of  the  mortgage  as 
a  part  of  the  consideration.  A  conveyed  the  land  to  B,  who 
likewise  assumed  the  i)ayment  of  the  mortgage.  The  mortgage 
was  foreclosed  and  personal  judgment  rendered  against  the  mort- 
gagor and  A.  The  property  sold  for  a  sum  only  sufficient  to  pay 
the  costs.  A  paid  the  balajice  due  on  the  judgment,  and  took  to 
himself  an  assignment  of  the  judgment,  before  the  year  for  re- 
demption expired  B  sold  and  conveyed  the  land  to  O,  who  redeemed 
from  the  foreclosure  sale.  A  procured  the  issuance  of  an  execu- 
tion on  the  judgment  assigned  to  him,  and  O  brought  suit  to 
enjoin  the  sale  of  the  land.  A  filed  a  cross-complaint  alleging 
the  lion-payment  of  the  judgment,  the  assi^^nment  thereof  to  him, 
and  seeking  to  have  his  suretyship  established.  Held,  that  the 
oross-complaint  was  germane  to  the  action,  and  that  the  court 
enred  in  sustaining  a  motion  to  strike  it  out. 

Todd  y.  Oglebay,  696. 
AliTEBINa  FXTBLIO  BSGOBDS— 

Satisfaction  of  Judgment. — Indictment. — An  indictment  for  altering  a 
public  record,  to  wit,  a  satisfaction  of  a  judgment  entered  by  an 
attorney,  is  insufficient  unless  it  is  si)ecifically  set  forth  that  the 
entry  was  in  fact  made  by  an  attorney  duly  authorized  to  make  it. 

State  v.  Henning,  196. 

AKSWEB-See  PLSADiNa. 
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APPE Ali  AND  EBBOB—Transcript  in  an  appeal  in  drainage  case, 
see  Drains,  1 ;  Toy  v.  Oai^f,  '444. 
Appeal  from  decision  of  county  commissioners,  see  Highways,  8; 
Smyth  T.  Stale,  ex  rel.,  SSS, 

1,  Drains. — Allc^merU  for  Repair, — ^An  apx)eal  to  the  Supreme  Court 
will  not  lie  from  a  judgment  of  the  circuit  court  ordering  aa 
allotment  for  the  repair  of  a  drain,  which  allotment  had  heen 
made  by  the  county  surveyor,  under  4^5633-6635  Bums  1901. 

Pittsburgh,  etc.,  E,  Co,  y.  GtUespie,  4Si. 

2.  Cause  Originating  Before  Justice  of  the  Peace. — Constitutional  Qua- 
lum.— To  authorize  an  appeal  under  4§1337f,  1337h  Bums  1901  in 
a  case  originating  before  a  justice  of  the  peace  involTln^  the  cou- 
stmction  of  a  statute,  the  record  must  afitenatively  show  that 
some  statute,  or  provision  thereof,  is  reasonably  subject  to  more 
than  one  construction,  or  may  be  reasonably  regarded  as  ambig- 
uous or  uncertain  in  meaning,  and  that  the  question  presented  in- 
vokes an  interpretation  of  the  statute,  and  affects  the  rights  of  the 
X>arty  presenting  it.  Terre  Haute,  etc.,  R.  Co.  v.  JErddj  $44. 

8.  Cause  Originating  Before  Justice  of  the  Peace. — Constitutional  Qties- 
tion. — ^An  assig^nment  of  error  on  the  overruling  of  a  demurrer  to 
the  evidence  in  an  action  against  a  railroad  company  by  an 
abutting  landowner  to  recover  the  cost  of  constructing  a  fence 
along  defendant's  ri^ht  of  way,  on  the  ground  that  tliere  was  an 
entire  absence  of  evidence  on  the  questions  of  the  sufficiency  of 
the  fence  to  turn  cattle,  and  that  the  fence  was  not  at  the  crossing 
of  a  public  highway,  does  not  involve  the  construction  of  the 
statute  within  the  meaning  of  441337f,  1337h  Bums  1901  granting 
api>eaLB  in  cases  originating  before  Justices  of  the  peace  where  the 
construction  of  a  statute  is  involved. 

Terre  Haute,  etc.,  R.  Co.  v.  Erdel,  S44^ 

4.  Appellate  Covrt. — Written  Opinions. — Section  1337q  Bums  1901 
znaKes  it  the  duty  of  the  Appellate  Court  to  file  a  vnitten  opinion 
only  where  the  judgment  of  the  trial  court  is  reversed. 

Craig  v.  BenneU,  9. 

6.  Appellate  Court. — Written  Opinions. — Constitutional  Lair. — The  Ap- 
pellate Court  is  not  controlled  by  article  7,  $5  of  the  Gonstitntioa 
which  provides  that  '*the  Supreme  Court  shall  ux>on  the  de- 
cision of  every  case,  give  a  statement  in  vniting  of  each  question 
arising  in  the  record  of  such  case  and  the  decision  of  the  court 
thereon."  Craig  v.  Bennett^  9. 

6.  Transfer  of  Cause  to  Supreme  Court. — ^Under  the  provision  of 
41837J  Bums  1901  that  if  a  petition  for  a  rehearing  is  filed  by 
the  losing  party,  and  such  petition  is  overruled,  the  cleii: 
shall  not  certify  the  "opinion  and  judgment"  in  said  case 
to  the  lower  court  until  the  expiration  of  thirty  days  from  the 
date  of  said  ruling,  and  such  losing  party  may,  at  any  time  within 
thirty  days  after  ms  petition  for  a  rehearing  has  been  overruled, 
file  in  the  Supreme  Court  an  application  for  the  transfer  of  the 
cause  to  the  Supreme  Court  on  the  ground  that  the  opinion  of 
the  Apx)ellate  Court  contravenes  a  ruling  precedent  of  the  Supreme 
Court,  or  that  a  new  question  of  law  is  directly  involved  and  was 
decided  wrong,  an  application  to  transfer  will  be  denied  where 
the  Appellate  Court  afi^rmed  the  judgment  without  a  written 
opinion.  Craig  v.  Bennett,  5. 

7.  Vacation  Appeal.  — Parties.  — Dismissal.  — ^In  order  to  give  the  Supreme 
Court  jurisdiction  of  an  appeal  taken  in  vacation,  all  coparties 
to  the  judgment,  with  appellants,  should  be  made  co-appellants, 
or  the  appeal  will  be  dismissed.  Brown  y.  Sullivan,  ^^4- 
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8.  Vacation  Appeal. — Death  of  AjmeUee  Before  Service  of  Process, — DU' 
missal. — A  Tacation  appeal  will  be  dismissed,  where  one  of  the 
appellees,  who  had  appeared  in  the  court  below  in  the  capacity 
of  trostee  for  creditors,  had  died  after,  transcript  had  been  filed 
and  before  he  was  served  with  notice  of  appeal,  and  his  successor 
had  not  been  made  an  appellee.  Hays  y.  Pugh,  600. 

9.  Par^.— Where  judgment  is  rendered  against  some  of  the  defend- 
ants, and  in  favor  of  others,  only  those  in  whose  favor  judgment  is 
rendered  are  required  to  be  joined  as  co-appellees  upon  an  appeal 
by  the  plaintiff  from  the  judgment  against  him. 

Kavfman  v.  Preston,  S61. 

10.  Parties, — Dismissal, — An  appeal  from  a  judgment  setting  aside  a 
deed  and  for  damages  against  the  grantees  and  an  alleged  coparty 
to  the  fraud  charged  will  not  be  considered  where  the  Supreme 
Court  has  no  jurisdiction  of  the  coparty,  although  the  assign- 
ments of  error  on  which  a  reversal  is  souffht  are  those  in  which 
the  coparty  is  not  interested.  meUoU  y.  Messmore,  $97. 

11.  Transcript. — Precipe. — ^Appellant  directed  the  clerk  by  precii>e 
to  prepare  a  transcript  of  certain  papers  and  entries,  not  includ- 
ing the  original  bill  of  exceptions  containing  the  evidence,  and 
the  general  certificate  of  the  clerk  did  not  refer  to  such  original 
bin,  nor  did  the  transcript  show  a  filing  thereof.  Held,  that  the 
evidence  was  not  in  the  record,  though  what  purported  to  be  the 
original  bill  of  exceptions  containing  the  evidence  was  embodied 
in  the  transcript.  Berry  v.  Chicago,  etc.,  E.  Co.,  668. 

12.  Record.— Precipe.— BUI  of  Exceptions.— Where  the  clerk  was  di- 
rected by  precii)e  *<  to  prei)are  and  certify  a  full,  true,  and  complete 
transcript  of  the  proceedings,  pax)er8  on  file,  and  judgment  (except 
interrogatories  filed  with  reply  and  answers  thereto)  to  be  used 
on  appeal  to  the  Supreme  Court,"  what  purports  to  be  the  orig- 
inal bill  of  exceptions  containing  the  evidence  certified  by  the 
clerk  as  a  part  of  the  record  is  not  inroperly  in  the  record,  and 
cannot  be  considered. 

Marcy  Mfg.  Co.  v.  Flint  &  Waiting  Mfg.  Co.,  17$. 

13.  Instructions. — When  Not  AU  in  Eecord. — ^A  cause  will  not  be  re- 
versed because  of  the  alleged  error  of  the  court  in  giving  instruc- 
tions and  refusing  certain  instructions  tendered,  where  it  is  not 
afiSrmatively  shown  that  all  of  the  instructions  given  are  in  the 
record. 

Frankel  v.  Michigan  Mut.  Life  Ins.  Co.,  S04;  Board,  etc.,  y.  Gibson,  Jftl. 

14.  Instructions. — Record. — ^Where  the  instructions  are  brought  into 
the  record  by  marginal  notations  xmder  §544  Bums  1901,  without 
a  bill  of  exceptions,  an  order  book  entry,  set  out  in  the  transcript, 
showing  that  both  parties  requested  the  court  to  instruct  the  jury 
in  writing,  and  that  **  the  court  thereuiwn  instructs  the  said  jury, 
which  said  instructions  of  the  court  are  in  writing,  and  are  filed 
herein,  and  are  in  these  words,  'to  wit,"  followed  by  the  instruc- 
tions, does  not  sufficiently  show  that  all  of  the  instructions  given 
are  in  the  record.  Board,  etc.,  v.  Gibson,  471. 

15.  Motions. — Record. — ^A  motion  to  make  a  complaint  more  specific 
is  not  a  part  of  the  record  on  appeal  by  order  of  court  without  a 
bill  of  exceptions,  where  it  does  not  appear  that  the  order  of  court 
was  made  on  the  motion  of  either  party,  and  the  motion  was  not 
spread  on  the  order  book  as  a  part  of  the  court's  order. 

Board,  etc.,  y.  Gibson,  471. 

16.  BUI  of  Exceptions.— Emdence.— Under  the  act  of  1897  (Acts  1897, 
p.  244)  the  bill  of  exceptions  containing  the  evidence  must  be  filed 
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in  open  cotirt  or  with  the  clerk  after  it  has  been  appio>ved  and 
signed  bj  the  trial  judge.  Kirkman  y.  State,  156. 

17.  Record, — Dismissal  of  Action, — BUI  of  Exceptions, — ^To  nuhke  an 
order  of  court  dismissing  a  cause,  the  motion,  and  ezceptiaDfl 
thereto  a  part  of  the  record  on  api>eal  by  order  of  court,  without  a 
bill  of  exceptions,  the  order  of  court,  motion,  and  ezceptiGiifl 
thereto  must  be  copied  in  full  in  the  order  which  directs  the  same 
to  be  made  a  part  of  the  record. 

Town  of  Fredericksbwrg  v.  WUcaxen,  359, 

18.  Joint  Assignment  of  Error, — Conclusions  of  Law,  — ^Where  the  assign- 
ment of  errors  assails  all  of  the  conclusions  of  law  jointly  and  one 
of  them  is  correct,  the  correctness  or  incotrectness  of  the  otben 
is  not  presented  for  decision. 

Chicago,  etc,,  R,  Co,  v.  StaJtt,  ex  rel,,  189. 

19.  Exceptions  to  Conclusions  of  Law, — ^Exceptions  to  conclusions  of 
law  in  ffross  by  plaintiffs  jointly  are  not  available  nnless  all  of 
t^e  conclusions  were  erroneous  as  to  all  of  the  plaintiffs. 

Twrpie  v.  Lowe,  47, 

20.  Conclusions  of  Law.-^PracHce.—'WiGrQ  the  conclusions  of  law 
present  the  same  questions  raised  by  demurrers  to  answers,  the 
case  may  be  disposed  of  on  the  conclusions  of  law. 

Qas  Light,  etc. ,  Co.  v.  City  of  New  ATbany,  f6S. 

21.  Record, — Rules  of  Court, — ^The  party  asserting  that  a  ruling  of 
the  trial  court  is  erroneous  must  cite  the  page  and  line  of  the 
record  containing  such  ruling.      JjfuUana,  etc.,  R.  Co.  y.  LittOt  6$9. 

22.  Court  Rules.^FaHure  to  Index  Record.— "Wheire  the  appellant  fails 
to  inrepare  an  index  of  the  record,  as  required  by  rule  three  of  the 
Supreme  Oourt,  the  api)eal  will  be  dismissed. 

Stale,  ex  rel,,  v.  Lankford,  34;  Dixon  v.  Poe^  54. 
28.  Rides  of  Supreme  Court, — Names  of  Witnesses, — Index  to  Record. 
— Evidence. — ^Assignments  of  error  that  the  verdict  is  contrary  to 
law,  and  not  sustained  by  sufficient  evidence,  will  not  be  consid- 
ered on  appeal,  where  the  rules  of  the  Supreme  Ck)urt  requiring 
the  names  of  witnesses  and  the  character  of  the  examination  to 
be  placed  on  the  margin  of  the  record,  and  a  recital  of  the  evi- 
dence in  narrative  form,  have  not  been  complied  with. 

Indiana,  etc,,  R,  Co.  y.  Dato,  669. 

24.  Rides, — Reply  Brief, — New  Point, — Under  Supreme  Court  mle 
twenty- two,  an  alleged  error  raised  for  tlie  first  time  in  a  reply  biief 
will  not  be  considered.  McUott  y.  Stale,  ex  rel.,  €78^ 

25.  Moot  Question. — Municipal  Corporations, — Sewers. — ^Where  in  an 
action  against  a  city  for  damages  for  the  apinropriation  of  groond 
for  the  construction  of  a  sewer  it  appears  from  the  record  that 
the  sewer  was  constructed  by  virtue  of  a  statute  enacted  for  such 
enterprises,  and  not  under  a  claim  of  an  easement,  a  finding  by 
the  court  that  the  city  had  a  right,  in  the  nature  of  an  easement, 
to  enter  and  construct  the  sewer,  presents  a  moot  quefitian,  and 
will  not  be  considered  on  appeal. 

Gas  Light,  etc,,  Co.  y.  dig  of  New  Albany,  t6$. 

26.  Complaint  When  Questioned  for  First  Time  on  Appeal. — ^Where  there 
is  an  entire  failure  to  aver  a  material  and  necessary  fact  essential 
to  the  existence  of  the  cause  of  action  attempted  to  be  stated  in 
the  complaint,  the  same  may  be  questioned  for  the  first  time  in 
the  Supreme  Oourt.  Goodwine  v.  CadwaUader,  SOS. 

27.  Burden  of  Proof, — ^The  silence  of  a  finding  ui>on  an  issue  will  be 
resolved  against  the  party  having  the  burden  of  establishing  sach 
issue.  Peele  v.  Ohio,  etc,,  OH  Co.,  374. 


INDEX.  711 

APPEAIi  AND  EBBOB— Continued. 

28.  Harmless  Error,  — ^Where  it  appears  from  the  speoial  findings,  in  lo 
fax  as  they  were  based  on  the  issues  that  the  appellant  had  the 
burden  of  maintaining,  that  appellant  is  not  entitled  to  recoyer, 
the  Supreme  Court  vrill  disrecrard  an  intermediate  error  in  the 
ruling  uxx)n  a  demurrer  to  an  amrmative  pleading  of  the  api>ellee. 

PeeU  V.  Ohio,  etc.,  (M  Co,,  SIJ^ 

29.  *  Jurisdictijcm, — Collateral  Attack, — ^Inyoking  questioDB  in  the  right 
of  others  against  the  validity  of  a  judgment  for  want  of  notice  or 
other  jurisdictional  fact  is  a  collateral  attack  by  the  party  doing 
so,  and  as  against  a  collateral  attack  a  finding  of  the  oourt  that 
notice  has  been  given,  or  other  facts  necessary  to  jurisdiction  has 
been  established,  is  conclusive,  unless  the  record  aflOrmatively  dis- 
closes that  the  contrary  is  true. 

PiUshurgh,  etc.,  -R.  Co,  v.  Machler,  169, 

80.  Motion  Directing  Verdict, — Record. — An  assignment  in  a  motion 
for  a  new  trial  that  the  court  erred  in  sustaining  a  motion  to 
direct  a  verdict  cannot  be  considered  on  appeal  where  neither 
the  motion  or  the  ruling  thereon  nor  the  instruction  was  incorpo- 
rated in  a  bill  of  exceptions  or  made  part  of  the  record  in  any  other 
manner.  Bonham  v.  Citizens  St,  R,  Co.,  106, 

81.  Harmless  Error, — ^Where  a  cross-complaint  was  clearly  insufi- 
cient  for  want  of  facts,  sustaining  a  demurrer  thereto  on  the 
grotmd  that  "  it  fails  to  state  sufficient  facts  to  constitute  a  oross- 
complaint,"  was  harmless.  Wrayy,  Fry,  99, 

82.  Ruling  on  Demwrrer, — When  Error  Cared  by  Verdict.— In  order  to 
avoid  an  erroneous  ruling  of  the  court  in  overruling  demurrers  to 
bad  paragraphs  of  complaint  on  the  ground  that  the  verdict 
was  based  on  good  paragraphs,  the  burden  is  upon  the  plain- 
tiff on  api)eal  to  show  by  the  record  that  the  verdict  rests 
exclusively  on  some  good  paragraph  or  paragraphs  of  complaint. 

Baltimore,  etc.,  R,  Co.  v.  Jovies,  87. 

88.  Harmless  Error. — ^Where  in  an  action  for  the  value  of  certain 
land  conyeyed  to  defendant,  and  for  an  accounting,  defendant 
answered  that  plaintiff  agreed  to  convey  free  of  encumbrance, 
but  that  defendant  was  fraudulently  induced  to  accept  a  deed  in 
which  he  assumed  certain  encumbrances  thereon,  error,  if  any, 
in  overruling  a  demurrer  to  such  answer  was  rendered  harmless  by 
a  finding  sustaining  the  deed  and  holding  that  the  clause  assuming 
the  encumbrances  was  inserted  by  mistake.      Ttarpie  v.  Lowe,  47. 

84.  Emdence.— To  justify  the  Supreme  Oourt  in  disturbing  a  judg- 
ment of  the  trial  court  on  the  evidence  alone,  it  must  appear  that 
the  evidence  is  such  as  to  present  for  decision  a  question  of  Law 
on  some  material  issue,  and  that  such  question,  under  the  judg- 
ment of  the  trial  court,  was  decided  erroneously. 

Carver  v.  Ferry,  76, 

86.  Mixed  Question  of  Law  and  Fact. — Review. — ^Whether  an  answer 
to  a  special  interrogatory  was  sustained  by  the  evidence,  is  a 
mixed  question  of  law  and  fact  and  cannot  be  inresented  for  re- 
view on  appeal,  under  ^642  Bums  1901.        Lautman  v.  MiUer,  S8£, 

86.  Waiver  of  Error.  — Free  Gravel  Roads. — Objection  to  Report  of  Viewers, 
— Objections  to  the  report  of  the  viewers  in  a  gravel  road  proceed- 
ing, which  are  not  discussed  in  appellant's  brief  on  appeal,  are 
deemed  waived.  Oifford  v.  Baker,  3S9, 

87.  From  Commissioners'  Court. — Jurisdiction  of  Circuit  Court. — On  aj)- 
X)eals  from  the  coxmty  commissioners'  couit,  the  circuit  court  can 
only  take  cognizance  of  such  questions  as  were  properly  presented 
before  the  commissioners,  except  so  far  as  the  issues  there  formed 
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may  be  varied  by  such  amendments  as  are  permissible  under  the 
roles  of  practice.  Smydi  y.  SUiUj  ex  rd.,  SSf. 

88.  Pleading. — Limitation  of  Actions. — Harmless  Error. — ^A  cause  will 
not  be  reversed  because  of  error  of  the  conrt  in  oyermling  a  de- 
mnrrer  to  an  answer  pleading  the  statute  of  limitations,  where 
the  plaintiffs  failed  to  stand  upon  the  decision,  and  filed  replies 
to  the  answers  setting  up  the  bar  of  the  statute,  and  went  to  trial, 
and  failed  to  sustain  the  material  allegations  of  the  complaint. 

Turpie  v.  Loipe,  SI4, 

APPELIiATE  OOTJBT— Written  opinions,  see  Appeal  and  Error, 
4,  5;  Craig  v.  Bennett,  9. 
Transfer  of  cause  to  Supreme  Ck)urt,  see  Appeal  and  Error,  6; 
Craig  v.  Bennett,  9. 

ABBITRATION  and  AWABB— Arbitration  of  fire  loss,  see  In- 
BURANOB,  8 ;  Vernon  Ins.  Co.  v.  Maiden,  S9S. 
By  one  of  the  parties  to  the  contract,  see  Oontraots,  2;  Board, 
etc.,  V.  Gibson,  47I. 

ASSATTLT— 

1.  Threats. — Damages. — CivU  Liability. — Defendant  went  to  the  home 
of  plaintiff  where  she  was  alone  with  her  children,  and  by  threats 
to  bum  the  house,  and  by  pointing  a  pistol  at  her,  caused  her  to 
leave  her  home  and  seek  safety  at  the  home  of  the  nearest  neigh- 
bor, one  mile  away.  The  weather  being  cold,  the  exposure  caused 
her  to  be  sick  for  two  or  three  months.  Held,  that  the  defendant 
was  guilty  of  an  assault,  and  that  a  civil  action  for  damages 
would  lie.  Kline  v.  Kline,  60S, 

2.  Wilfulness. — Damages. — Fright. — Mental  Suffering. — In  an  action  for 
damages  for  an  assault,  where  it  appears  that  tne  defendant's  acts 
were  wilful,  the  plaintiff  may  recover  full  comi>en8ation  for  the 
damages  sustained,  including  damages  for  fright  and  mental  suf- 
fering. Kline  V.  Kline,  eOM. 

ASSIGNMENT  FOB  BENEFIT  OF  GBEDITOBS—    - 

1.  Sales.— Act  Governing.— ThQ  act  of  1898  (Acts  1883,  p.  84)  andaot  of 
1897  (Acts  1897,  p.  245),  concerning  assignments  for  benefit  of 
creditors  are  void,  since  the  first  purports  to  be  an  amendment 
of  an  act  that  by  amendment  had  ceased  to  exist,  and  the  second 
purports  to  be  an  amendment  of  an  act  that  is  void. 

Peele  v.  Ohio,  etc.,  OU  0>.,  S74. 

2.  Sales. — Less  than  Two-thirds  of  Appraised  Value. — Section  744  Bums 
1901,  providing  th^t  "no  property  shall  be  sold  on  any  execution 
or  order  of  sale  issued  out  of  anv  court  for  less  than  two-thirds  of 
the  appraised  cash  value  thereof,  exclusive  of  liens  and  encum- 
brances, except  where  otherwise  provided  b^  law, ' '  has  no  applica- 
tion to  sales  by  assignees  for  benefit  of  creditors,  even  when  made 
under  authority  of  court.  Peele  v.  Ohio,  etc.,  OU  Co.,  S74, 

8.  Petition  to  Sell.— Notice.— It  is  not  necessary  to  give  notice  of  a  peti- 
tion by  an  assignee  for  the  benefit  of  creditors  for  the  sale  of 
trust  property.  Peele  v.  Ohio,  etc.,  OU  Co.,  ST 4. 

ASSX7MFSIT— 

1.  Special  Contract.  — Counties.  — A  complaint  in  general  assumpsit 
against  a  county  for  extra  work  in  the  oonstmction  of  a  conrt- 
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house  is  not  bad  beoanse  it  discloses  that  there  was  a  special  con- 
tract therefor,  especially  where  the  alleged  special  contract 
merely  fixed  the  maxiTnuni  price.  Board,  etc, ,  v.  Gtbaon,  471, 

2.  Extra  Work  in  Constructing  Court-Home. — An  action  in  assmnp- 
sit  for  extra  labor  performed  and  material  famished  in  the  con- 
stmction  of  a  conrt-ho\ise  will  not  be  defeated  becanse  of  the 
alleged  informalitr  of  the  board  meeting  at  which  such  matters 
were  agreed  to,  where  the  individual  members  of  the  board  ao- 
tiyely  engaged  in  Bux)6rintending  the  work. 

Board,  etc.,  v.  Oibson,  471, 

ATTOBNEY— Power  of  to  sign  remonstrance,  see  Imtoxioating 

Liquors,  1,  2;  Ludwig  y.  Cory,  582, 
Satisfaction  of  judgment,  see  AiiTEBiNO  PuBUO  Bbcx)rds;  Rbo- 

ORDs;  Staie  t.  Herming,  196, 
Fees  for  services  in  assisting  in  the  prosecution  of  a  criminal 

cause,  see  Oounties,  6;  Turner  v.  Board,  etc,,  166. 
Fees  for  collecting  street  improvement  assessment,  see  MuNioiPiLL 

Ck>RPORATiON8,  4;  PiUshvrgh,  etc,,  R.  Co.  v.  FM,  6£6. 

ATJDITOB  OF  STATS— Examination  of  business  of  insurance 
company,  see  Insuranob,  1,  2;  State,  ex  rel,,  v.  Commercial  Ina, 
Co.,  680, 

BANKS  AND  BANKING^-Examination  of  bank  account  by 
county  assessor,  see  Taxation,  1,  2;  Applegate  v.  State,  ex  rel.,  119, 

BII«L  OF  EXOEFTIONS— See  AppBAii  and  Error. 

BILLSIAITD  NOTES^ 

1.  Words  on  Face  Indicating  Pa^fment, — Presumption, — The  fact  that 
a  note  sued  on  by  an  a^inistrator  of  the  estate  of  payee  has 
stami)ed  upon  it:  "Kewanna  Bank,  March  8,  1B97,  paid  Ke- 
wanna,  Indiana,"  does  not  raise  the  presumption  of  the  payment 
of  the  note  to  intestate  or  to  the  administrator. 

Toner  Y.  Wagner,  447. 

2.  Plea  of  Pagment.— Burden  of  Proof— Where  the  defendant  in  an 
action  on  a  promissory  note  pleads  payment,  the  burden  is  upon 
him  to  establish  his  plea  by  a  prei)onderance  of  the  evidence. 

Carver  v.  Forry,  76. 

8.  Non  est  Factum.  — Judgment  Notwithstanding  General  Verdict.  — ^A  find- 
ing in  an  action  on  a  note  that  defendant  did  not  sign  the  note  is  not 
in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff, 
where  it  was  shown  that  defendant  could  not  write  and  there  was 
evidence  that  defendant  authorized  another  to  sign  it  for  him. 

Brems  v.  Sherman,  800. 

4.  Notes  in  Payment  for  Farm  Machinery. — Collateral  A^eemerU.  — Ansiver. 
— ^In  an  action  on  notes  given  for  farm  machinery,  an  answer 
alleged  in  its  introductory  part  that  plaintiff  ought  not  to  main- 
tun  the  action,  because  defendant,  before  their  execution,  had 
purchased  the  machinery  of  plaintiff,  under  an  agreement  by 
which  he  was  not  to  i)ay  therefor  unless  the  machinery  did  good 
work.  It  was  further  alleged  that  defendant  gave  the  machin- 
erv  a  trial,  and  that  it  failed  to  do  good  work ;  but  it  was  not 
alleged  tliat  it  was  properly  tested,  or  that  its  failure  was  due  to 
defects  in  its  construction.    It  was  further  alleged  in  tlie  answer 
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that  thereafter  the  notes  la  guit  were  executed  under  a  special 
agreement  that  they  were  not  to  be  paid  until  the  machinerr 
was  made  to  work  properly.  Held,  that  the  answer  was  insuf- 
ficient as  a  plea  in  bar.  Osborne  &  Co.  y.  Hardin,  S£5. 

BONDS— Action  on  bond  of  county  recorder,  see  Ofeioers;  SM- 
ling  V.  Suae,  ex  reL,  185, 

BXnXDINa  AND  LOAN  ASS0CLATI0N8— 

Receivers, — The  statute  concerning  building  and  loan  associations 
makes  full  provisions  for  actions  to  dissolve  such  associations,  and 
the  api)ointment  of  a  receiver  for  an  association,  at  the  suit  of  a 
stockholder,  without  the  recommendation  of  the  Auditor  of  State, 
is  in  violation  of  the  statute,  and  unauthorized. 

Huntington  County,  etc,,  Assn,  v.  Fulk,  11S» 

BXJBDEN  OF   PBOOF— In  action  for  breach  of  covenant,   see 
Deeds,  1 ;  Wine  v.  Woods,  S88. 

GABBIEBS— Injury  to  person  after  leaving  train,  see  Bailboads,  8, 
9;  Brooks  v.  Pittsburgh,  etc,,  R,  Co,,  62. 

1.  Freight  Train.  — Ejection  of  Wovld-be  Passenger,  — One  who  had  taken 
passage  on  a  freight  train  was  told  by  the  conductor,  after  the 
train  had  gone  about  tliree  miles,  that  he  could  not  be  carried, 
and  if  he  did  not  get  off  he  would  be  put  off.  He  started  to 
leave  the  train,  and,  the  conductor  following  him  to  the  plat- 
form of  the  car,  throatened  to  throw  him  from  the  car  if  he  did 
not  alight.  Held,  that  the  action  and  conduct  of  the  conductor 
amounted  to  a  forcible  ejection. 

Indiana,  etc.,  R.  Co,  v.  Ditto,  669. 

2.  Ejection  of  One  Not  Entitled  to  Passage. — ^If  a  X)erson  not  entitled  to 
be  carried  as  a  passenger  is  injured  by  being  ejected  while  the 
car  is  in  motion,  the  railroad  company  is  liable  for  such  injury. 

Indiana,  etc,,  R,  Co.  v.  Ditto,  669. 

CASBS  CITEI> — ^For  table  of  cases  cited,  see  page  VL 
CASES  0'VBREL'UUEJ>—SuUivan    v.    Learned,   49    Ind.    252,    see 
Stone  V.  Stone,  628, 

OHABITIES— Board  of  children's  guardians,  see  Ck>NTiTUTiONAL 
Law,  13,  14,  15,  16;  Wilkis(m  v.  Board  of  Children's  Guardians,  1. 
Exemption  of  private  proi)erty  devoted  to  care  and  education  of 
homeless  children,  see  Taxation,  4;  Vink  v.  Work,  638, 

CITIES — See  Munioipal  Corporations;  Indianapolis  Charter. 

COLLATEBAL  AOBEEMENT— In  sale  of  farm  machinery,  see 
Bnj^  AND  Notes,  4;  Osborne  <&,  Co,  v.  Hardin,  325. 

COLLATEBAL  ATTACK— Upon  judgment  declaring  person  of 
unsound  mind,  see  Insane  Persons,  1,  2;   Soules  v.  Robinson,  97. 

COMPLAINT— See  Pleading. 
To  quiet  title,  see  Quieting  Title,  1 ;  Brown  v.  Cox,  S64, 
Questioned  for  first  time  on  apx)eal,  see  Appeal  and  Error,  26; 

Ooodvdne  v.  Cadwallader,  202. 
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Bdease  of  Expectancy. — Contract  Between  Heirs, — TfSZs. — ^A  contract 
entered  into  by  the  parties  in  compromise  and  settlement  of  a 
snit  by  plaintiff  to  establish  certain  rights  and  interests  in  the 
estate  of  her  father  in  contravention  of  the  terms  of  his  will, 
which  had  been  admitted  to  probate,  whereby  the  plaintiff  in  such 
action,  for  a  valuable  consideration,  in  open  court,  renounced  and 
released  all  rights  under  the  will  of  hev  father,  and  all  ri^ht, 
claim,  title,  and  interest  in  the  estate  of  which  her  mother  might 
die  seized,  is  a  valid  and  binding  contract,  and,  pleaded  in  answer, 
constituted  a  good  defense  to  an  action  by  such  plaintiff  to  con- 
test the  will  of  her  mother.  Eissler  v.  Hoppel,  8£, 

OONFIDENTIAIj  BELATIOKS— Physician  and  patient,  see  Crim- 
inal Law,  13;  Wheeler  y.  State,  687, 

OONSOLIDATION— Of  two  petitions  for  highway,  seeHioHWATS, 
8;  Clifford  Y,  Baker,  SS9. 
Of  causes  of  action,  see  AonoNS,  1 ;  Frankel  v.  Michigan  Mut,  Life 
Ins,  Co,,  SO4, 

OONSTITUTIOKAL  LAW— See  Statutes. 
Indianapolis  Street  Railway  franchise,  see  Stbbbt  Bailboads, 

1,  2,  8;  Smith  v.  Indianapolis  St,  R,  Co,,  4S6, 
Deduction  of  mortgage  from  assessed  valuation  of  real  estate, 

see  Taxation,  8;  StoUe,  ex  reL,  v.  Smith,  64s, 
Fee  and  salary  law,  see  Fees  and  Salabibs,  1,  2;  Shilling  v.  State, 

ex  rel,,  186 \  Gross  v.  Board,  etc,,  63 1, 
Appellate  Ck>urt  not  required  by  Constitution  to  hand  down 

written  opinions,  see  Appeal  and  Erbob,  5;  Craig  v.  Bennett,  9, 
Dismissal  of  policeman,  see  Indianapolis  Chabteb;  Roth  v.  State, 

ex  rel,,  242, 
Bight  of  api)eal  in  causes  originating  before  justice  of  the  peace, 

see  Appeal  and  Ebbob,  2,  8;  Terre  Haute,  etc.,  R,  Co,  v.  Erdel,  S44. 
Defective  title  to  act,  see  Insubanoe,  1,  2;  State,  ex  rel,,  v.  Commer- 
cial Ins.  Co,,  680, 

1.  Motive  of  Legislatwre  Not  Subject  to  Judicial  Inquiry, — ^The  motive 
of  the  legislature  in  enacting  that  the  office  of  municipal  judge 
in  certain  cities  should  come  into  existence  two  days  ^ter  the 
first  general  city  election  therein  provided  for,  and  that  such  judge 
^ould  not  be  elected  until  the  second  of  such  city  elections,  four 
years  after  the  creation  of  the  office,  and  the  policy  or  expedi- 
ency of  these  provisions,  are  not  subject  to  judicial  inquiry  in  de- 
termining the  validity  of  such  provisions. 

State,  ex  td,,  v.  Berghoff,  $49, 

2.  Legitiative  Control  of  Fire  Department  of  Mvnicipality. — Amenridment 
of  Ft.  Wayne  Charter, — The  legislature  has  no  constitutional  author- 
ity to  place  the  management  of  the  fire  departments  of  munioi- 
nu  corporations  under  the  control  of  boards  appointed  by  the 
Governor.  StaJbe,  ex  ret,  v.  Fox,  126. 

3.  Legislative  Control  of  Police  and  Fire  Departments  of  Cities, "^Invalid' 
ity  of  Act. — ^An  act  of  the  legislature,  placing  the  i>olice  and  fire 
dei>artments  of  a  certain  class  of  municipalities  under  the  control 
of  a  board  appointed  by  the  Grovemor,  is  not  valid  as  to  the  police 
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provision,  where  the  provisions  relating  to  the  police  department 
axe  so  connected  and  dependent  on  those  relating  to  the  fiie  depart- 
ment that  the  act  mnst  be  taken  as  a  whole. 

State,  ex  ret.,  v.  Fox,  1B6. 
4.     Wisdom  of  Statute  Not  for   Court, — ^If  a  statute  is  within  the 
legislative  power,  the,  court  cannot  set  up  its  jud^ent  as  to 
whether  the  power  has  been  wisely  or  unwisely  exercised. 

BraiOh  v.  IndOafiapoUs  St.  R.  Co.,  4^5. 
6.    Dovbt  in  Favor  of  Statute. — ^Every  ultimate  reasonable  doubt  as 
to  the  validity  of  a  statute  is  to  be  resolved  in  its  favor. 

Smith  V.  Indianapolie  St.  R.  Co,,  425, 

6.  Statute, — Tido  Interpretations  Admimble. — ^If  an  act  admits  of  two 
interpretations,  one  of  which  will  bring  it  within,  and  the 
other  presses  it  beyond,  the  constitutional  authority  of  the  Qen- 
eral  Assembly,  that  interpretation  will  be  adopted  which  will 
make  it  possible  to  uphold  the  act. 

Smith  Y.  IndianapoUs  St.  K  Co.,  425. 

7.  Street  Railroads. — Act  of  1899. — Local  and  Special  Legislation. — The 
act  of  March  5,  1899  (Acts  1899,  p.  260)  regulating  the  granting 
of  street  railroad  franchises  in  cities  of  100,000  inhabitants  is  not 
unconstitutional  as  being  local  and  special  legislation  in  viola- 
tion of  §22,  article  4  of  the  State  Constitution. 

Smith  V.  Indianapolis  St.  R.  Co.,  425. 

8.  Local  and  Special  Law, — ^The  fact  that  the  Greneral  Assembly 
enacts  a  local  and  special  law  not  comprehended  within  §22  of 
the  State  Constitution  is  per  se  a  legislative  declaration  that  a 
general  law  cannot  be  made  applicable. 

Smi^  V.  Indianapolis  St,  R,  Co.,  425. 

9.  FkpmL  Protection. — Qas  Company, — Discrimination  in  Rates, — ^A  town 
ordmance  authorizing  a  natural  gas  company,  at  its  option,  to 
charge  a  certain  "flat  rate"  jwr  year  or  month  for  service  fur- 
nished, or  a  specifledsum  per  1,000 cubic  feet  to  "any  consumer," 
does  not  authorize  such  company  to  charge  the  meter  rate  to 
one  person  only,  if  substantially  higher  than  the  flat  rate;  since 
it  would  be  a  denial  of  the  equal  protection  of  the  laws,  in  viola- 
tion of  the  fourteenth  amendment  to  the  United  States  Consti- 
tution. Indiana,  etc.,  Gas  Co.  v.  State,  exreL,  516. 

10.  Counties .  — Remxyval  of  County  Seat.  — The  fact  that  citizens  made  do- 
nations of  land  or  other  means,  under  a  statute  making  provision 
therefor,  to  secure  the  location  of  a  county  seat,  would  not,  in  a 
legal  sense,  constitute  a  contract,  or  preclude  or  estop  the  Stat« 
from  removing  the  county  seat  to  a  point  elsewhere  in  the  county, 
by  subsequent  legislation.  Swartz  v.  Board,  etc, ,  141. 

11.  Counties,— Courts.— The  act  of  1895  (Acts  1895,  p.  210)  creating 
a  superior  court  for  the  counties  of  Lake,  Porter  and  LaPorte  is 
not  violative  of  §19,  article  4  of  the  Constitution  providing  that 
every  act  shall  embrace  but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be  embraced  in  the  title, 
in  that  no  reference  is  made  in  the  title  to  the  provision  of  §19 
thereof  in  reference  to  securing  a  place  to  hold  court. 

Swartz  V.  Board,  etc,,  I4I. 

12.  CounUes. — Courts. — The  amendment  of  §5  of  the  act  of  1895  (Acta 
1895,  p.  210)  creating  a  superior  court  for  Lake,  Porter  and  La- 
Porte  counties,  increasing  the  salaries  of  the  clerks  and  sheriffs 
of  such  counties,  if  invalid  as  special  or  local  legislation,  does  not 
render  the  entire  act  invalid,  as  such  provision  can  be  eliminated 
without  affecting  the  oi)eration  of  the  law  as  a  whole. 

Swartz  V.  Board,  etc.,  I4I. 
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13.  Amendatory  Act.  —  Title.  —  Board  of  Children's  Ouardians,  ^The 
judgment  of  the  trial  oonrt  in  a  proceeding  by  the  board  of  chil- 
dren's guardians  for  the  control  and  custody  of  a  child  will  not 
be  reversed  on  appeal  because  of  the  unconstitutionality  of  the 
amendatory  act  of  1891  (Acts  1891,  p.  869)  in  that  the  original  act 
of  1889  limits  the  proposed  legislation  creating  boards  of  chil- 
dren's guardians  to  townships  naving  a  population  of  more  than 
75,000,  without  regard  to  any  particular  census,  while  the  amend- 
atory act  attempts  under  the  title  of  the  original  act  so  to  change 
and  extend  the  latter  act  as  to  make  it  embrace  and  apply  to 
counties,  instead  of  townships,  having  a  i)opulation  of  more  than 
76,000  as  shown  by  the  census  of  1900,  in  violation  of  article  4, 
$19  of  the  State  Constitution  that  "every  act  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith;  which 
subject  shall  be  expressed  in  the  title,"  etc.,  where  the  proceed- 
ings were  authorized  by  the  original  act,  since  if  the  amendatory 
act  in  question  is  void  the  original  act  of  1889  is  not  affected 
thereby.  Wilkison  v.  Board  of  Children's  Guardians,  U 

14.  Board  of  Children's  Guardians. — Serving  Without  Compensation, 
— A  defendant  to  a  proceeding  by  the  board  of  children's  guard- 
ians for  the  custody  of  a  child,  cannot  question  the  constitution- 
ality of  the  act  creating  such  board  in  that  the  act  provides  that 
the  members  of  the  board  shall  soxve  without  compensation, 
which  provision  is  in  conflict  with  §21  of  the  bill  of  rights  "that 
no  man's  particular  services  shall  bo  demanded  without  just  com- 
pensation." Wilkison  V.  Board  of  Children's  Guardians,  1, 

16.  Board  of  Children's  Guardians. — Appointment  of  Members  of  Board. 
—The  act  of  1889  (Acts  1889,  p.  261),  and  amendments,  creating 
a  board  of  children's  guardians  is  not  violative  of  article  8,  §1  ol 
the  Constitution  in  that  it  attempts  to  delegate  executive  power 
to  the  circuit  court  by  investing  that  tribunal  with  the  author- 
ity to  apx)oint  the  members  of  the  board. 

Wilkison  v.  Board  of  Children's  Guardians,  1. 

16.  Board  of  Children's  Guardians. — Custody  of  Child.  —  Hearing.-^ 
Notice.— The  act  of  1889  (Acts  1889,  p.  261)  creating  a  board  of 
children's  guardians  is  not  unconstitutional  in  that  it  invests  the 
"court  with  the  power  to  try  the  right  of  the  liberty  of  any  child 
under  the  age  of  fifteen  years  without  the  service  of  a  summons, 
warrant,  or  process  of  any  kind  upon  such  child,"  since  the 
statute  provides  that  notice  shall  be  served  upon  the  iiarent  or 
X>erson  having  the  actual  control  or  custody  of  the  child  before 
such  hearing  is  had.       Wilkison  v.  Board  of  Children's  Guardians,  1. 

17.  Statutory  Safeguards  for  Miners  Not  Class  Legislation. — ^A  statute 
providing  that  mine  operators  shall  furnish  certain  safe^ards 
for  emplojires  working  in  mines,  is  not  class  legislation,  since  it 
applies  alike  to  all  persons  in  like  circumstances. 

Davis  Coal  Co.  v.  Polland,  607. 

CONTDnJANCE— Denial  of  application,   see  Criminal  Law,  6; 

Wheeler  v.  State,  687. 
CONTBACTS— When  presumed  to  be  or&l,  see  PiiBADiNa,4;  Homer 

V.  McConnell,  eso. 

Parol  contract  to  convey  land,  see  Fraudb,  Statutb  of,  1 ;  Limi- 
tation OP  AoTiONS,  2;  Homer  v.  McConnell,  ^80. 

Optional  agreement,  see  Sales,  1 ;  Magic  Packing  Co.  v.  SUme-Ordean, 
etc.,  Co.,  638. 
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Sale  of  personal  property  at  a  price  in  excess  of  $50,  see  Fraudb, 
Statute  of,  2;  Qoodmne  y.  CadioaUader,  202. 

Percentage  contract,  see  Oountibs,  16 ;  WecOherhogg  y.  Board,  eic. ,  14. 

Release  of  expectancy  in  estate,   see  Ck>iCFBOMi8E  and  Settle- 
ment;  EissUr  y.  Hoppel,  8S, 

Donations  bj  citizens  to  secure  location  of  connty  seat,  see  Con- 
stitutional Law,  10;  Swariz  y.  Boards  etc.,  I4I. 

1.  Construction  by  Partiea. — ^Where  in  a  suit  growing  ont  of  the 
btdlding  of  a  court-house  for  extras  in  the  construction  of  a  sub- 
basement  thereunder  there  is  some  doubt  and  uncertainty  as  to 
whether  the  extra  work,  or  a  part  thereof,  was  included  in  the 
original  contract,  the  construction  placed  upon  the  contract  by  the 
parties  themselyes  is  entitled  to  great  weight  by  the  court  in  in- 
terpreting the  contract.  Board,  etc.,  y.  Gibson,  471. 

8.  Omstmction. — Counties. — Arbitration  by  One  Party. — ^A  proyision 
in  a  contract  for  the  construction  of  a  court-house  that  if  any 
dispute  shall  arise  as  to  the  true  construction  of  the  contract, 
or  as  to  what  is  extra  work,  the  matter  sliall  be  determined  by 
the  architect  and  the  board,  and  their  decision  shall  be  final 
and  concluBiye,  is  inyalid,  since  the  law  will  not  permit  a  party 
making  a  contract  to  proyide  that  he  shall  arbitrate  his  own 
cause,  and  that  his  decision  shall  be  final. 

Board,  etc.,  y.  Gibson,  471. 

8.  Consideration. — Negotiability. — Pleading. — ^In  this  State  contracts 
negotiable  under  the  law  merchant,  or  assignable  under  the  pro- 
yisions  of  the  statute,  import  a  consideration,  and  in  an  action 
thereon  consideration  need  not  be  ayerred. 

Magic  Packing  Co.  y.  Stone-Ordean,  etc.,  Co.,  SS8. 

4.  Principal  and  Agent.— Forfeiivre.— Where  a  contract  between  an 
insurance  company  and  an  agent  proyided  that  in  case  the  con- 
tract of  employment  should  be  terminated  by  either  party  the 
agent  should  receiye  certain  renewal  commissions  for  the  term  of 
fiye  years,  and  contained  the  further  stipulation  that  ui>on  any 
yiolation  of  its  conditions,  or  upon  his  failure  to  remit  tiie  com- 
X>any  all  moneys  collected  by  him  the  company  diould  haye  the 
right  to  terminate  the  agreement,  and  in  such  case  all  the  rights 
of  the  agent  under  the  agreement  should  be  forfeited  and  the  com- 
pany discharged  from  eyery  liability  to  the  a^ent,  an  answer,  in 
an  action  by  the  agent  for  the  renewal  commissions,  that  before 
the  termination  of  the  agreement  the  agent  failed  to  remit  money 
belonging  to  the  company,  collected  by  him,  and  appropriated 
the  same  to  his  own  use,  and  for  such  cause  was  discharged  by 
the  company,  constitutes  a  defense  to  such  action. 

Frankel  y.  Michigan  Mut.  Life  Ins.  Co.,  304. 

6.  PayvMvd.—'Wxere  in  an  action  between  an  insurance  company 
and  an  agent  it  appeared  that  an  accounting  was  had  between 
Hie  parties  and  a  partial  payment  made  by  the  agent  and  a 
memorandum  statement  made  of  the  balance  due,  it  was  competent 
for  the  company  to  show  that  a  supposed  payment  made  to  it  by 
the  agent  by  an  attempted  conyeyance  of  his  wife's  real  estate 
had  been  set  aside  by  the  judgment  of  the  court. 

Frankel  y.  Michigan  Mut.  Life  Ins.  Co.,  S04. 

6.  Breach. — Payment. — Demand. — ^Where  an  agreement  between  an 
insurance  company  and  its  agent  proyided  that  the  agent  should 
immediately  pay  oyer  and  remit  all  moneys  collected  by  him,  his 
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failnre  to  do  so  was  a  breach  of  his  contract,  and  authorized  the 
company  to  sue  at  once  without  demand. 

Frankel  v.  Michigan  MtU.  Life  Ins.  Co.,  SO4. 

7.  Release. — Estoppel.  — ^Where  an  agent  of  an  insurance  company 
failed  to  remit  to  the  company  all  moneys  collected  by  him 
and  an  examination  of  the  accounts  was  made  and  a  statement  of  the 
amount  found  to  be  due  made,  the  company  is  not  bound  by  such 
memorandum  of  settlement  where  the  agent  failed  to  report  all 
sxmis  due  from  him  at  the  time  of  settlement. 

Frankel  v.  Michigan  Mat.  Life  Lis.  Co. ,  SO4, 

8.  Architect. — Construction  of  Court' Howe. — Commission. — ^A  contract 
by  a  county  with  an  architect  for  the  preparation  of  plans  and 
specifications  for  a  court-house,  and  superintending  the  construc- 
tion thereof,  provided  that  the  plans  sliould  be  for  a  building 
that  should  not  exceed  $100,000  in  cost,  and  should  the  bids  on 
the  plans  exceed  said  limit,  or  the  county  require  changes  or  mod- 
ifications of  the  plans,  or  new  plans  drawn,  the  architect  should 
famish  the  same  without  additional  exx)ense.  The  contract  pro- 
vided that  the  architect  should  receive  for  his  services  a  sum  eoual 
to  five  X)er  cent,  of  the  actual  cost  of  the  completed  building.  The 
building  as  completed  cost  $149,603.  Held,  that  the  architect  is 
entitled  to  his  commission  on  the  total  cost  of  the  building. 

Weatherhogg  v.  Board,  etc.,  I4. 

9.  Enforcement. — Condition  Precedent. — Pleading. — ^In  an  action  on  a 
contract  for  a  breach  thereof,  it  must  be  alleged,  as  to  conditions 
precedent,  that  the  party  seeking  to  enforce  the  same  has  com- 
plied with  all  such  conditions  of  said  contract  on  his  part,  or  state 
facts  showing  a  proper  excuse  for  not  doing  so,  and,  as  to  concur- 
rent conditions,  must  allege  facts  showing  that  he  was  ready  and 
willing  to  perform  the  same  on  his  part. 

Magic  Packing  Co.  v.  Stone-Ordean,  etc.,  Co.,  6S8, 

00NTBIBT7T0BT  NEOLIOENCE— See  Neglioenoe. 
Grossing  street  railroad  track,  see  Street  Railroads,  6;  McCoy  v. 

Kokomo  R.j  etc.,  Co.,  662. 
Proof  in  i)ersoiial  injury  cases,  see  Trial,  8;  Indianapolis  St.  R.  Co. 

V.  Taylor,  274- 

OOBuAJSC  KOBIS->Denial  of  writ,  see  Criminal  Law,  7, 8, 9 ;  Wheeler 
V.  State,  687. 

COBPOBATIONS — See  Munioifal  Corporations. 
Action  against  director  for  violation  of  statute,  see  Abatement; 

Brown  v.  Gow,  4OS. 

1.  Action  on  Stock  Subscriptions. — Abatement. — A  plea  in  abatement,  in 
an  action  by  a  receiver  of  an  insolvent  corporation  to  collect 
unpaid  stock  subscriptions,  that  all  defendants  except  one  reside 
in  other  counties  than  that  in  which  the  suit  is  pending,  and 
that  the  company  has  its  home  office  in  another  county,  is  with- 
out merit.  Camahan  v.  Campbell,  226. 

2.  Sybscnption  in  Accordance  with  Separate  Contract. — Action  to  Collect. — 
Complaint. — ^In  an  action  by  the  receiver  of  an  insolvent  con[)ora- 
tion  to  collect  stock  subscriptions  made  in  accordance  with  an- 
other contract,  the  action  is  founded  upon  the  latter  instrument 
which  must,  by  exhibit  or  otherwise,  be  made  part  of  the  com- 
plaint. Camahan  v.  Campbell,  226. 
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8.  Stock  Svb8criiaum».--CoUateral  Agreement,— -"Where  a  oarporatioii 
pmcliased  realty  from  a  stockholder  nnder  an  agreement  between 
the  latter  and  the  other  stockholders  that  the  j  were  not  to  be  per- 
sonally liable,  such  stockholder  cannot  assert,  on  the  company's 
default,  liability  against  the  other  stockholders,  though  the  pur- 
chase-money notes  contained  an  unqualified  promise  to  pay. 

Camahan  t.  Campbell,  226. 

4.  Delinquent  Svbscriptiona.— Waiver  of  Right  to  Collect,— The  rule  of  law 
that  the  general  creditors  of  an  insolvent  corporation  may  oomi)el 
delinquent  stockholders  to  pay  in  the  par  value  of  their  stock 
subscriptions,  does  not  apply  to  a  creditor  who  has  by  contract 
waived  his  right  to  collect  from  stockholders  a  debt  that  the  cor- 
poration fails  to  pay.  Camahan  y.  Campbell,  S2$. 

6.  Stock  Subscriptions  — Collateral  Agreemevd,  — BiUs  and  Notes, — ^Where 
a  corporation  pureliases  realty  from  a  stockholder  under  an  agree- 
ment between  such  stockholder  and  the  other  stockholders  that 
they  are  not  to  be  personally  liable,  and  the  only  indebtedness  is 
for  the  purchase  price,  in  an  action  by  a  receiver  to  recover 
against  delinquent  stockholders,  it  is  immaterial  that  the  pur- 
chase-money notes  held  by  an  assignee  are  not  made  payable  at 
any  bank.  Camahan  v.  Campbell,  226, 

6.  Payment  of  Capital  Stock, — lAabUity  of  Directors. — ^In  an  action 
asainst  the  directors  of  a  corporation  founded  upon  a  violation 
of  ^6060  Bums  1901,  imposing  upon  the  directors  of  a  corpora- 
tion organized  under  the  manufacturing  and  mining  act  the  duty 
of  requiring  the  capital  stock,  as  fixed  by  the  company,  to  be  paid 
into  the  tr^ury  within  eighteen  months  from  the  incorporation 
of  the  company,  the  creditor  is  not  required  to  show  that  he  has 
heea  imposed  upon  by  fraud,  or  that  he  has  sustained  any  damages 
by  the  acts  or  omissions  of  the  directors;  but,  immeoiately  upon 
the  insolvency  of  the  corporation,  occasioned  by  such  violation, 
the  directors  become  personally  liable  for  all  debts  of  the  corpora- 
tion thereafter  contracted.  Brown  v.  Clow,  40S, 

7.  Payment  of  Capital  Stock, — Liability  of  Directors, — Limitation  of 
Aetion8,—The  right  of  recovery  against  the  directors  of  a  corpora- 
tion conferred  by  §^6060,  6076  Bums  1901  for  failing  to  require 
the  capital  stock  to  be  paid  into  the  treasury  within  eighteen 
months  from  the  incorporation  of  the  company  must  be  regarded 
as  a  "penalty  given  hj  statute,"  and  actions  to  enforoe  the  same 
must  be  brought  within  two  years.  Brown  v.  Clow,  40S. 

8.  Failure  of  Directors  to  Becfvire  Cajntal  Stock  to  be  Paid, — Answer, 
—An  answer,  in  an  action  against  the  directors  of  a  water- 
works company  for  damages  resulting  from  the  failure  of  the 
directors  to  require  the  capital  stock  to  be  paid  in  within  eight- 
een months  as  required  by  §5060  Bums  1901,  that  defendants 
transferred  to  the  company  their  contract  with  the  city  to  furnish 
the  water  supply  in  payment  of  the  stock  subsoibed  by  them, 
and  that  a  firm  of  contractors  took  the  bonds  of  the  company  and 
all  of  the  remainder  of  the  stock  in  consideration  of  their  agree- 
ment to  build  the  works,  did  not  avoid  the  allegations  of  the  com- 
plaint that  the  capital  stock  was  not  paid  in  and  that  by  reason 
thereof  the  corporation  was  insolvent.  Brown  v.  Clow,  403, 

9.  Payment  of  Capital  Stock, — Liability  of  Directors, — ^The  action  of 
the  board  of  directors  of  a  water- works  company  in  executing 
a  mortgage  upon  the  proposed  plant,  and  the  issue  of  bonds,  and 
turning  over  the  bonds  and  all  of  the  stock  except  that  held  by 
the  incorporators,  which  was  paid  for  by  the  transfer  to  the  com- 
pany of  the  franchise,  to  a  firm  of  contractors,  in  i)ayment  for  the 
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constraotion  of  the  plant,  rendered  the  corporation  insolvent,  and 
such  directors  liable  to  creditors  under  ((5060,  6076  Bnms  1901. 

Brown  y.  Ctou;,  4OS. 

10.  FcMwre  of  Directors  to  Make  Annual  Bevort. — The  mere  failure 
of  the  directors  of  a  corporation  to  publish  the  annual  report 
required  by  statute,  does  not  create  a  liability  under  ((6071, 
6072,  6073  Bums  1901.  The  creditor  must  have  been  thereby  mis- 
led and  deceived,  and  the  facts  must  be  of  such  a  character  as  to 
show  how  taoA  why  and  in  what  manner  the  creditor  was  deceived 
and  misled.  Brown  v.  Clow^  40S. 

11.  Failure  of  Directors  to  Make  Annual  Report, — Limitation  of  Ac- 
tions,—Soctiona  6071,  6072,  6073  Bums  1901  requiring  corporations 
to  make  and  publish  annual  reports  of  their  conditions,  and  mak- 
ing the  officers  thereof  liable  for  all  damages  resulting  from 
failure  to  make  such  report,  or  for  making  a  false  report,  are  not 
penal,  but  remedial,  and  the  actions  authorised  by  them  being 
for  relief  against  frauds  may  be  brought  at  any  time  within  six 
years.  Brown  v.  Clow,  4OS, 

12.  Action  Against  Directors, — Former  Adjudication, — ^An  answer,  in 
an  action  by  creditors  against  the  directors  of  an  insolvent  cor- 
poration under  the  statute  making  directors  liable  for  failing  to 
'make  annual  reports  and  to  require  the  capital  stock  to  be  paid 
into  the  treasury  within  eighteen  months,  alleging  that  the  re- 
ceiver of  the  company,  under  the  direction  of  the  stockholders, 
brought  suit  against  one  of  the  defendants  as  such  director  for 
money  alleged  to  have  been  wrongfully  received  by  him  while  he 
was  director  of  said  comx>any,  and  the  court  found  that  he  was  not  a 
director  at  the  date  in  question,  does  not  constitute  an  adjudica- 
tion of  such  question  and  estop  plaintiffs  from  asserting  and  prov- 
ing t^t  defendant  was  a  director  at  such  time. 

Brown  v.  Clow,  40S. 

13.  Action  Against  Former  Director, — Agent, — One  who  has  resigned 
as  director  of  a  corporation,  but  continues  to  act  as  an  agent 
or  manager,  cannot  be  held  responsible,  under  the  statute,  to 
creditors,  as  a  director,  for  malfeasance  in  office,  unless  he  holds 
himself  out,  or  ];)ermits  himself  to  be  held  out,  to  the  public  as 
a  director.  Brown  v.  ttow,  40S,  • 

14.  Action  Against  Directors  for  Debt  of  Corporation, — Evidence, — In  an 
action  ajrainst  the  directors  of  a  corporation,  under  the  statute, 
for  misfeasance,  a  judgment  recovered  against  the  corporation 
for  the  debt  is  not  admissible  to  establish  the  debt,  but  proof 
must  be  made  of  the  transaction  out  of  which  the  debt  arose. 

Brawn  v.  Clow,  40S. 

15.  Insolvency, — Transfer  of  Propertu  to  New  Corporation, — Equity — 
Where  a  corporation  that  is  insolvent  transfers  all  of  its  prop- 
erty, without  consideration,  with  fraudulent  intent  to  cheat, 
hinder,  and  delay  it-s  creditors,  to  a  new  corporation  incorporated 
by  substantially  the  stockholders  of  the  old  corporation  for  the 
purpose  of  receiving  the  transfer,  such  new  corporation  is  liable 
lor  the  debts  of  the  old  corporation,  at  least  to  the  extent  of 
the  property  so  acquired,  and  equity  will  regard  such  a  trans- 
action as  a  mere  continuation  of  the  former  corporation  under  a 
different  name.       Magic  Baching  Co.  v.  Stone-Ordean,  etc,,  Co,,  5S8, 

COUNTIES— Removal  of  county  seat,  see  Constitutional  Law, 
10;  Swariz  v.  Board,  etc,,  I4I, 
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Action  to  reoover  for  extra  work  in  oonstmoting  ooort-hoose,  see 
AssTTMPSrr,  1«  2;  Board,  etc.,  y.  Gibson,  471, 

1.  County  Cowynl.—Mandamu»,^A  petition  for  a  writ  of  mandate 
bj  a  conntT  assessor  to  require  tiie  county  oonncil  to  meet  in 
special  session  and  make  an  appropriation  for  the  payment  of  a 
balance  due  birn  on  hia  salary,  allowed  by  the  connty  commis- 
sioners, and  un^id,  is  insufficient,  where  it  was  not  shown  that 
an  estimate  had  been  filed  by  snch  officer  as  required  by  the  stat- 
ute, or  tliat  the  council  had  not  in  its  discretion  reduced  the  esti- 
mate and  apinropriation  accordingly,  such  officer  being  entitled  by 
statute  to  td  per  day  for  the  time  actually  employed  in  the  dis- 
charge of  his  duties.      State,  exrel.,  r.  Monroe  County  Council,  lOS, 

2.  County  CouncU, — Allowance  of  Claim  by  County  Commisaionen  for 
Which  no  Appropriation  i»  Made.^-JJnder  §25  of  the  county  and 
township  reform  law  (Acts  1899,  p.  843)  the  mere  fact  that  the 
board  of  county  commissioners  allowed  a  county  assessor's  claim 
for  compensation  does  not  of  itself  bind  the  county  beyond  the 
amount  of  money  which  had  been  previously  apixropriated  by  the 
council  for  its  payment. 

State,  ex  rel,,  t.  Monroe  County  OouncU,  lOf. 

8.  Construction  of  Public  Buildings,  —  County  Council,  —  The  board  of 
county  commissioners  is  not  the  sole  arbiter  of  the  cost  of  a  court- 
house to  be  constructed  by  the  county,  since  the  county  refoim 
law  (Acts  1899,  p.  848)  vests  in  the  county  council  the  authority 
to  make  appropriations  for  the  construction  of  publio  buildings 
and  the  purchase  of  real  estate  of  the  value  of  $1,000  and  over. 

Svxxrtx  V.  Board,  etc.,  I4I. 

4.  County  Reform  Law. — Allowance  to  County  Superintendent, — Man^ 
damus. — ^An  allowance  made  by  the  board  of  county  commission- 
ers to  a  county  superintendent  for  his  services  in  excess  of  the 
appropriation  made  therefor  by  the  county  coxmcil  is  not  a  judg- 
ment within  the  meaning  of  §28  of  the  county  reform  law  (Acts 
1899,  p.  852).  State,  ex  rel.,  v.  Kerr,  155. 

5.  Claim.'-Allowance.^-'nbB  allowance  of  a  claim  by  the  board 
^     of  commissioners  is  not  a  judicial  determination  of  its  valid- 
ity and  is  not  binding  upon  the  county.     Gross  v.  Board,  etc.,  631. 

6.  Contracts, — Attorney's  Fees, — Appropriation  by  County  C&undL — ^An 
action  cannot  be  maintained  by  an  attorney  for  services  rendered 
in  assisting  in  the  prosecution  of  a  criminal  cause  when  appointed 
for  that  purpose  by  the  court  in  which  the  case  was  pending, 
where  it  is  not  shown  that  there  was  an  existing  appiopriatian 
made  by  the  county  council  to  pay  for  such  services. 

Turner  v.  Board,  etc.,  166. 

7.  Actions  Brought  by  Board  of  County  Commissioners, — ^The  board  of 
county  commissioners  is  a  body  corporate,  and,  as  such,  has  the 
power  to  prosecute  and  defend  suits  and  exercise  all  other  powers 
and  rights  incident  to  corporations,  not  inconsistent  with  the 
laws  of  the  State,  and  all  actions  on  behalf  of  the  county  must 
be  brought  in  the  name  of  the  board  of  commissioners  of  sudi 
county,  unless  the  law  provides  otherwise. 

Shilling  v.  State,  ex  rd.,  186. 

8.  Construction  of  Court-House. — AetUm  for  Extra  Work. — AssumptU. 
— The  failure  of  a  building  contractor  to  procure  the  certificate 
of  the  arcliitect  as  to  the  value  of  extra  work,  as  required  by  the 
contract,  cannot  affect  his  right  of  recovery  for  extras  in  an  action 
in  assumpsit.  Board,  etc.^  v%  Q^wn,  471. 
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9.  ActUm  for  BtU  of  Extras  in  CkmMtmetum  of  Cotart'Ebnge. — Market 
Value,— "Where  the  contract  for  the  constmction  of  a  conrt-honBe 
provided  that  the  amount  to  be  paid  for  extras  should  be 
based  upon  the  same  prices  at  which  the  contract  was  taken  and 
agreed  upon  before  commencing  the  additional  work,  and  there 
was  no  agreement  as  to  the  amonnt  that  should  be  paid  for  extras, 
except  that  a  maxim nm  amount  was  fixed,  and  the  contract  was 
let  for  the  entire  building  at  an  aggregate  price,  it  was  not  error, 
in  an  action  to  recover  for  extras,  to  admit  in  evidence  the  market 
value  of  the  extra  material  and  labor  furnished. 

Board,  etc,,  v.  Oibson,  471, 

10.  Contract  far  Conetruction  of  Court^House. — AOion  for  BUI  of  Extras, — 
Pleading.— -WheTQ  a  complaint  to  recover  for  extra  work  and  mate- 
rial in  the  construction  of  a  court-house  alleged  that  the  work 
and  material  had  been  furnished  in  addition  to  what  the  con- 
tract required,  and,  that  subsequent  to  the  execution  of  the 
original  contract,  the  board  of  commissioners  had  directed  plain- 
tiff to  do  such  additional  work  and  famish  such  additional  ma- 
terial, "at  sach  reasonable  and  just  expense  as  the  performance  of 
the  work  in  a  proper  manner,  both  as  to  work  and  material  used, 
would  call  for,"  an  answer  merely  alleging  the  execution  of  the 
original  contract  between  the  parties,  and  making  a  copy  of  it  an 
exhibit,  does  not  state  facts  soffioient  to  bar  the  action. 

Board,  etc.,  v.  Gibson,  471. 

11.  CovUracts. — Notice, — XJUra  Vires, — Where  in  the  course  of  the 
construction  of  a  court-house  an  unforeseen  emergency  confronted 
the  board  of  commissioners,  necessitating^  the  construction  of  a 
Bubbasement,  not  provided  for  in  the  original  contract,  aeon- 
tract  entered  into  for  the  constmction  thereof  is  not  rdtra  vires  be- 
cause of  the  failure  of  the  board  to  comply  with  ($4248,  4244  B. 
S.  1881.  Board,  etc.,  v.  Gibson,  471. 

12.  EdocaJtUm  of  County  Seat,'-'Newton  County,— The  act  of  1899  for 
the  relocation  of  the  county  seat  of  Newton  county  (Acts  1899,  p. 
210) .  provided  that  in  case  an  election  for  the  relocation  of  the 
county  seat  was  not  held  within  two  years  from  the  taking  effect 
of  the  act,  or  a  petition  filed  therefor  within  one  year,  it  should 
be  the  imperative  duty  of  the  board  of  commissioners,  ux)on 
I)etition,  to  erect  a  court-house  at  the  present  coun^  seat.  To 
a  petition  for  the  relocation  of  the  county  seat  an  answer  was 
filed  alleging  that  the  petition  was  not  filed  orjnresentedformore 
than  a  year  after  the  taking  effect  of  the  act,  and  that  at  such 
time  a  new  court-house  had  been  ordered  erected  by  the  board  of 
commissioners  in  conformity  to  said  act.  Held,  that  the  only 
consequence  annexed  to  the  failure  to  vote  upon  the  question  of 
relocation  within  two  years,  or  to  file  a  petition  within  one  year 
from  the  taking  effect  of  the  act,  is  that  the  board  may  be  com- 
pelled to  erect  a  court-house  at  the  present  county  seat,  but 
should  the  court-house  be  ordered,  or  erected,  nothing  in  the  act 
would  prevent  the  board,  at  any  time,  from  ordering  an  election, 

'    upon  proper  petition,  for  the  relocation  of  the  county  seat. 

Kent  V.  Sigler,  gl4. 

13.  Eemoval  of  County  Seat^ — Property  Owners. — Damnum  Absque  In^ 
juria,— The  location  and  removal  of  county  seats  are  matters  wholly 
within  the  power  of  the  legislature,  and  no  private  proi>erty 
rights  in  the  eye  of  the  law  are  violated ;  if  interests  of  individuals 
suffer  thereby  such  interests  must  yiel4  to  the  demand  of  public 
necessity  and  convenienoe,  and  such  losses,  if  any,  fall  within 
the  application  of  the  maxim  damnum  absque  injuria. 

SvHJsrtz  V.  Board,  etc,,  I4I. 
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14.  C(mtract  vnth  Architect. — AMignmerU  of  Contract. — The  enforoe- 
ment  of  a  contract  between  an  architect  and  board  of  oonntj 
conmiifisioners  for  the  constmction  of  a  court-house  cannot  be 
defeated  by  the  latter  on  the  ground  that  the  contract  was  as- 
si^ed  by  the  original  contractor  to  plaintiff,  where  the  com- 
miBsioners  consented  to  the  afisignment,  and  directed  warrants  to 
be  drawn  in  partial  jMiyment  to  the  assignee. 

Weatherhogg  v.  Board,  etc.,  14. 

15.  AdiofnB  Against. — Comixtutumal  Law. — ^The  act  of  1885  (Acts  1885, 
p.  80)  amending  the  act  of  1879  so  as  to  give  an  aggrieved 
part^  the  option  to  api)eal  a  disallowed  claim,  or  to  bnng  an 
original  action  therefor  against  the  county  in  the  circuit  court  is 
not  Yoid  as  being  in  violation  of  ($19,  21,  of  article  4  of  the  Ck)n- 
stitution.  Weaiherhogg  v.  Board,  etc.,  J 4. 

16.  Percentage  ContracL— The  provision  of  (7858  Bums  1901  against 
the  making  of  percentage  contracts  relates  to  such  employments 
as  affect  the  duties  of  public  officers,  and  does  not  apply  to  per- 
sons employed  by  boards  of  commissiopers  to  perform  a  service 
for  the  county  not  connected  with  official  duties. 

Weatherhogg  v.  Board,  etc.,  I4* 

COUNTY  KBCOBBEB-^Action  on  bond  of,  see  Offiobbs;  ShiUing 
V.  State,  ex  ret.,  186. 

COUBTS— Rules  of  Supreme  Cknirt,  see  Appeal  and  Ebbob,  21,  22, 
23,  24;  Indiana,  etc.,  R.  Co.  v.  Ditto,  669;  State,  ex  ret.,  y.  Lank- 
ford,  34;  Dixon  v.  Poe,  64;  Malott  v.  State,  ex  rel.,  678. 
Act  of  1895  creating  sux>erior  court  for  I^ke,  Porter  and  LaPorte 
counties,  see  OoNSTrrunoNAL  Law,  11,  12;  SwarU  v.  Board,  etc., 

1.  Marion  Superior  Court. — Juriedvction. — ^The  Marion  Superior  Ck>urt 
under  §(1366, 1404  Bums  1901  has  jurisdiction  of  all  suits  in  equity, 
except  where  there  is  a  statute  jiroviding  otherwise. 

Leibold  v.  Leibold,  60. 

2.  Lake,  etc.,  Superior  Court.--Jyrisdiction.'-The  8ui>erior  court  for 
the  counties  of  Lake,  Porter  and  LaPorte  established  by  the 
act  of  1895  (Acts  1895,  p.  210)  is  a  legally  created  tribunal,  whose 
jurisdiction  under  §9,  as  amended  by  the  act  of  1899  (Acts  1899,  p. 
564),  is  equal  to  that  of  the  oironit  courts  of  this  State. 

Swartz  V.  Board,  etc.,  I4I. 

8.    Personal  Injury  Occurring  in  Sister  State.^^Lex  Loci. — In  an  action 

,  in  this  State  against  a  railroad  company   for  damages  for  a 

personal  injury  which  occurred  in  Ohio,  the  plaintiff's  right  of 

action  must  be  tested  by  the  law  of  Ohio. 

Baltimore,  etc.,  R.  Co.  v.  Jones,  87. 

4.  Parent  and  Child. — Suit  for  Support  of  Child. — A  court  of  chancery 
has,  independently  of  the  statute,  jurisdiction  of  a  suit  by  a  wife  to 
compel  her  husband  to  isupport  their  infant  clilldren. 

Lea>old  V.  Leibold,  60. 

5.  Counties, — Construction  of  Court- House. ^SooiAon  19  of  the  act  of 
1895  (Acts  1895,  p.  210),  as  amended,  creating  a  superior  court 
for  Lake,  Porter  and  LaPorte  counties,  making  it  the  duty  of  the 
board  of  commissioners  of  each  county  to  provide  a  suitable  and 
convenient  place  at  the  town  or  city  fixed  for  holding  the  sessions 
of  the  court,  authorize4s  the  commissioners,  if  they  deem  proper, 
to  purchase  a  site  and  erect  thereon  a  suitable  building  at  the  ex- 


INBEX.  72S 

0OX7BT8 — Oontinued* 

pense  of  the  oonnty  for  the  use  and  purposes  mentioned  in  the 
statute.  Swwrtz  t.  Board,  etc.,  I4I, 

6.  Adjourned  Term.— Special  Judge, — Holding  Court  in  Two  CounUea  in 
Circuit  at  Same  Time.— Where  business  of  the  court  remains  nndis* 
X>06ed  of  at  the  close  of  the  term,  an  adjourned  term  at  which  a 
special  judge  presides  maj  be  held  and  lawfolly  continued  after 
the  commencement  of  a  regrolar  term  in  another  county  of  the 
same  circuit.  Wheeler  v.  Stale,  6S7. 

OOVBNANTS— Breach  of,  see  Dbbdb,  1;  Wine  y.  Woodi,  388. 

CBIMIKAIi  I«AW— Satisfaction  of  judgment  bj  attorney,  see 
Altering  Publio  Rboosds;  State  y.  Hemdng,  196. 

1.  Receiving  Stolen  Goods. — Affidavit  and  Information. — ^An  affidayit 
and  information  under  $2012  Bums  1901  for  receiying  stolen  goods 
must  charge  in  substance  that  the  goods  had  been  stolen,  and 
had  been  reoeiyed  by  defendant  knowing  that  they  had  been 
stolen.  Semon  y.  State,  66. 

2.  Receiving  Stolen  Goods. — Affidavit  and  Information. — An  ayerment 
in  an  in&rmation  for  receiying  stolen  goods  that  defendant  *' fe- 
loniously *'  reoeiyed  the  goods  that  had  been  stolen  is  equiyalent 
to  charging  that  defenduit  reoeiyed  the  goods  which  at  the  time 
of  receiying  were  still  under  the  larcenous  taking. 

Semon  y.  State,  66. 

8.  Receiving  Stolen  Goods. — Affidavit  and  Information. — ^An  informa- 
tion in  a  prosecution  for  receiying  stolen  goods  need  not  cliar^e 
the  name  of  the  thief,  nor  allege  that  the  name  of  the  thief  is 
unknown  to  affiant,  and  an  ayerment  that  the  name  is  unknown 
will  be  regarded  as  surplusage.  Semon  y.  State,  66. 

4.  Indictment. — ^An  indictment  or  information  is  sufficient  if  the 
charge  is  made  substantially  in  the  language  of  the  statute  defin- 
ing the  offense.  Semon  v.  State,  66. 

6.  Arraignment. — Where  defendant  in  a  criminal  prosecution  was  ar- 
raigned and  pleaded  not  guilty,  the  subsequent  withdrawal  of  the 
plea  for  the  puripose  of  making  a  motion  to  quash  the  indictment 
did  not  render  it  necessary  to  arraign  the  defendant  a  second 
time.  Wheeler  y.  State,  687. 

6.  OorUinuance.—'Ia  a  jxrosecution  f or  murder  defendant  asked  for  a 
continuance  for  the  reason  that  because  of  his  mental  condition, 
impaired  health,  and  the  effects  of  a  self-inflicted  woxmd,  he 
failed  to  realize  the  grayity  of  the  situation  in  which  he  stood, 
and  did  not  employ  counsel  until  about  two  weeks  before  the  time 
the  cause  was  set  for  trial;  that  the  attorney  appointed  by  the 
court  to  defend  him  was  young  and  inexperienced  in  criminal 
causes;  that  the  attorney  employed  by  him  was  so  engaged  in 
other  professional  business  that  he  had  no  time  to  consult  with 
defendant,  and  that  his  attorney  was  weak  and  sick  and  threat- 
ened with  nervous  prostration.  Held,  that  no  abuse  of  discretion 
was  shown  in  the  denial  of  a  continuance.      Wheeler  y.  State,  687. 

7.  Coram  Nobis.— TSo  error  was  committed  in  refusing  to  award  a 
writ  of  coram  nobis  in  a  criminal  cause  on  the  ground  that  defend- 
ant was  constrained  by  threats  and  fears  to  forego  rights  which 
the  law  secured  to  him  in  his  defense,  where  it  is  shown  that 
defendant  was  arraigned  and  pleaded  not  groilty ;  asked  and  was 
ffranted  a  continuance;  demanded  and  obtained  a  sx)ecial  yenire 
for  jurors;  challenged  the  fitness  of  the  regular  judge  to  preside 
upon  his  trial  and  secured  the  appointment  of  a  si)ecial  judge; 
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and  at  no  time  was  there  anj  attempt  by  any  one  to  interfere 
with  the  regular  and  orderly  proceedings  of  the  conrt. 

Wheeler  v.  SUOe,  687. 

8.  Ooram  Nobis, — ^A  i)etition  for  a  writ  of  coram  nobis  in  a  criminal 
cause  was  properly  denied  where  it  is  not  charged  therein  that 
the  jury  was  not  composed  of  imi)artial  and  disinterested  triers, 
or  tnat  they  were  improperly  influenced  by  their  alleged  sur> 
ronndings,  or  that  their  verdict  was  not  responsive  to,  and  sus- 
tained by,  the  evidence.  Wheeler  v.  State,  687, 

9.  Ooram  Nobis, — The  proceeding  in  the  nature  of  a  writ  of  coram 
nobis  will  not  be  granted  in  a  criminal  cause  after  trial  and  con> 
viction,  except  where  it  clearly  appears  that  the  petitioner  had 
a  valid  defense,  but  which,  without  negligence  on  his  part,  was 
not  made  because  of  duress,  fraud,  or  excusable  mistake,  or  that 
he  was  prevented  from  asserting  and  enjoying  some  legal  right 
through  duress  or  fraud  or  excusable  mistake. 

Wheeler  v.  State,  687, 

10.  Defense  of  Insardty. — Instructions, — Reasonable  Doubt, — ^Where  in  a 
Iirosecution  for  murder  the  court  instructed  the  jury  that  a  mo- 
tive might  be  inferred  if  the  commission  of  the  crime  by  defend- 
ant was  proved  beyond  a  reasonable  doubt,  and  that  defendant 
was  sane  at  the  time,  it  was  not  necessary  to  repeat  the  state- 
ment made  in  other  instructions  on  the  question  of  reasonable 
doubt  as  to  the  sanity  of  the  defendant.         Wheeler  v.  State,  687, 

11.  Murder, — Self -Defense, — Instruction, — ^In  a  prosecution  for  mur- 
der defendant  sought  to  justify  his  act  on  the  ground  of  self-de- 
fense. The  evidence  showed  that  some  stones  or  cinders  were 
thrown  against  defendant's  house,  and  that  defendant  went 
out  of  the  house  to  discover  the  p^ons  who  were  throwing  the 
stones,  and  stated  to  four  young  men,  including  deceased,  that  he 
had  a  shotgun  in  the  house,  loaded,  and  that  he  would  use  it  on 
the  persons  throwing  the  stones;  that  defendant  returned  to  the 
house,  and,  upon  more  stones  being  thrown,  came  out  of  the  house 
with  his  gun,  and  shot  and  killed  deceased.  The  court,  in  in- 
structing the  jury  on  the  right  of  self-defense,  stated  that  a  per- 
son must,  in  the  exercise  of  such  right,  act  honestly,  and  might 
exercise  a  reasonable  degree  of  force  to  repel  an  attack,  **but 
must  not  provoke  an  attack  in  order  that  he  may  have  an*apiMir- 
ent  excuse  for  killing  his  adversary. "  Held,  that  the  instruction 
was  not  erroneous  as  being  irrelevant  to  the  evidence  and  the  is- 
sues in  the  case.  Harmon  v.  State,  S7, 

12.  Murder, — Self- Defense, — Instruction, — ^An  instruction  in  a  pros- 
ecution for  murder  to  the  effect  that  if  the  evidence  showed  that 
the  deceased  and  his  companions  on  the  night  of  the  homi- 
cide '* maliciously  and  mischievously"  threw  stones  or  cinders 
against  the  house  where  defendant  resided,  without  intent  to 
commit  a  felony,  such  conduct  on  their  part  would  be  merely  a 
misdemeanor,  followed  b^  an  instruction  that  if  defendant  was 
not  assailed  and  was  not  in  danger  of  great  bodily  harm,  and  had 
no  reason  to  believe,  and  in  fact  did  not  believe,  that  his  life  was 
in  danger,  the  shooting  was  not  justifiable,  is  not  open  to  the  ob- 
jection that  it  makes  the  law  of  self-defense  depend  upon  the  in- 
tent of  the  assailant  rather  than  upon  what  the  person  assailed 
might  believe  was  the  intent  or  purpose  of  his  assailant. 

Harmon  v.  State,  S7, 
18.    Emdefnce,^Defense  of  Insanity.— Expert   Witness, — Confidential  Be- 
latums, — Physician  and  Patient, — ^The  testimony  of  a  medical  wit- 
ness as  to  the  sanity  of  defendant  was  not  rendered  incompetent 
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bj  reason  of  the  fact  that  the  witness  was  the  defendant's  phy- 
sician, where  the  facts  upon  which  the  opinion  was  based  were  not 
obtained  through  his  professional  relations  to  defendant. 

Wheeler  v.  State,  687. 

14,  Emdence.—Defense  of  InmnUy.^Non-Expert  Witness, — Oow-JExam- 
ination, — The  refosal  of  the  court  to  permit  defendant,  in  a 
criminal  prosecntion,  to  ask  a  non-expert  witness,  who  had  testi- 
fied as  to  the  sanity  of  defendant,  for  a  definition  of  the  word 
"mind,"  was  not  error.  Wheeler  v.  State,  687, 

15.  Murder, — Evidence, — Defense  of  InscmHv, — ^Defendant  was  jeal- 
ous of  his  wife,  without  cause,  and,  after  repeated  separations, 
he  became  so  abusive  that  she  obtained  a  divorce  and  went  to  live 
with  their  son-in-law.  Defendant  accused  the  son-in-law  and  his 
wife  of  separating  him  and  his  wife.  He  procured  a  revolver  from 
a  neighbor,  and,  the  next  day,  went  to  the  home  of  the  son-in- 
law  and  inquired  of  his  divorced  wife  where  his  son-in-law  was, 
and,  upon  being  informed  that  he  was  in  the  field  at  work,  asked 
if  he  was  alone.  He  wa6  told  that  he  was  alone,  and  started  to- 
ward the  field.  He  came  back  in  a  short  time  and  told  his 
daughter  that  her  husband  told  him  to  have  her  bring  him  a  jug 
of  water.  He  told  his  other  daughter  to  go  to  the  garden  and  dig 
some  potatoes.  As  soon  as  the  daughters  were  gone  he  made  a 
violent  attack  on  his  wife.  The  screams  of  the  woman  attracted 
the  daughter  from  the  garden,  and  she  saw  the  son-in-law  ap- 
proaching, crying  to  his  wife,  **Oh,  Omal  I  don't  believe  I  can 
live  till  I  get  to  the  house."  Defendant  seized  an  ax  and  started 
toward  his  son-in-law,  who  cried,  "Don't  kill  me,  please  don't 
kill  me."  Defendant  struck  him  with  the  ax,  knocking  him 
down,  and  then  struck  him  another  blow,  almost  severing  his 
head  from  his  body.  "When  the  body  was  examined  three  gun- 
shot wounds  were  found  in  addition  to  those  made  with  the  ax. 
Defendant  told  his  brother-in-law  what  he  had  done,  and  attempted 
to  commit  suicide.  His  only  defense  was  insanity,  which  was 
very  meager,  it  being  sliown  that  he  had  lived,  worked,  acted  and 
talked  as  a  sane  man  for  more  than  thirty  years  immediately  pre- 
ceding the  homicide.  Held,  that  the  evidence  was  sufficient  to 
support  a  verdict  convicting  defendant  of  murder  in  the  first 
degree.  Wheeler  v.  State,  687, 

16.  Evidence,— 'Where  in  the  trial  of  one  charged  with  the  murder  of 
his  son-in-law  it  appeared  that  defendant  and  his  wife  had  sep- 
arated, and  the  wife  and  a  daughter,  to  whom  defendant  had 
sent  some  articles  of  food,  were  making  their  home  with  such  son- 
in-law,  the  testimony  of  a  witness  relative  to  a  statement  made 
by  defendant  to  the  effect  that  he  had  furnished  "grub"  for  his 
children,  and  that  there  were  x)ersons  laying  around  eating  it  up, 
and  that  some  "sons-of -bitches  that  walked  the  road  that  he  could 
hardly  stand,"  and  slapped  his  hand  on  his  pocket  and  said  he ' 
"had  the  tools  there  to  stop  it  with,"  was  competent  as  tending 
to  show  the  state  of  defendant's  feelings  toward  his  son-in-law. 

Wheeler  v.  State,  687, 

17.  Evidence, — Defense  of  Insamty, — Expert  Testimony, — ^A  question 
and  answer  on  the  issue  of  insanity  in  a  criminal  cause:  "You 
may  state  as  to  whether  or  not  the  scientific  idea  of  insanity 
draws  the  line  closer  than  the  legal  idea  of  insanity,"  to  which 
the  witness  answered:  "That  is  i)os8ibly  the  case,  I  would  not 
say— well,  the  courts  and  doctors  don't  agree  as  to  the  definition 
of  insanity,"  were  hannless.  Wheeler  v.  State,  687, 
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18.  Evidence,— Bef erne  of  Insanity.— Expert  Testimony, — ^The  testimony 
of  a  medical  witness,  in  answer  to  a  hyxx>thetioal  question  baaed 
upon  a  declaration  made  by  defendant  in  the  form  of  a  threat, 
that  the  language  used  indicated  a  feeling  of  ill  will  grounded 
upon  an  actual  condition  of  things,  and  not  a  mere  illusion, 
and  an  intelligent  purpose  to  injure  the  persons  described  in 
the  question  was  proper,  since  statements  made,  whether  written 
or  spoken,  may  afford  some  basis  for  an  opinion  oonceming  the 
sanity  or  insanity  of  the  person  at  the  time  it  was  used. 

Wheeler  v.  State,  687, 

19.  Emdence, — Defense  of  Insanittf, — Expert  Testimony. — ^For  the  pur- 
pose of  ascertaining  the  peculiar  and  extreme  yiews  of  a  me^Ucal 
witness  on  the  subject  of  insanity,  a  question  eliciting  the  opinion 
of  the  witness  regarding  the  sanity  of  a  notorious  assassin  at  the 
time  he  took  the  life  of  a  public  officer  was  within  the  legitimate 
bounds  of  cross-examination.  Wheeler  y.  State,  687. 

90.  Motive.— Instruction.  —An  instruction  in  a  prosecution  for  murder 
to  the  effect  that  proof  of  a  motive  to  commit  the  crime  is  not 
indispensable  nor  essential  to  a  conviction,  and  that  the  Jury 
would  be  Justified  in  inferring  a  motive  from  the  commission 
of  the  crime  itself,  if  the  commission  of  the  crime  by  defendant 
is  proved  beyond  a  reasonable  doubt,  as  required  by  law,  states 
the  law  correctly,  and  is  not  an  invasion  of  the  province  of  the 
Jury.  Wheeler  v.  State,  687. 

DAMAGES— See  Oabriers;  Master  and  Servant;  NBauGENOB; 
Nuisakob;  Railroads;  Street  Railroads. 
From  fires  escaping  from  railroad  right  of  way,  see  Railroads, 
6,  7;  Chicago,  etc.,  R,  Co.  v.  Lesh,  4£3:  WabathR.  Co.  v.  MiOer, 

From  fright  and  mental  suffering  resulting  from  an  assault,  see 

Assault,  1,  2;  Kline  v.  Kline,  609. 
Ejection  of  x)er8on  not  entitled  to  be  carried  as  a  passenger,  see 

Oarriers,  1,  2;  Indiana,  etc.,  R.  Co.  v.  Ditto,  669. 

DAMNUM  ABSQTTE  INJURIA— Damages  to  property  owner  by 
removal  of  county  seat,  seeOouNTiES,  13;  Swartey.  Board,  etc.,  Ip. 

DEEDS— 

1.  Breach  of  Covenant. — Burden  of  Proof. — In  an  action  for  a  breach 
of  covenant  of  seisin  on  the  g^und  that  at  the  time  the  deed 
was  executed  to  plaintiff  the  title  to  the  land  was  either  in  the 
county  by  virtue  of  two  tax  deeds,  or  in  the  state  by  virtue  of  a 
deed  executed  by  the  county,  the  burden  of  proof  tested  upon 
plaintiff  to  show  that  the  grantor  had  no  title  to  the  real  estate 
at  the  time  of  the  attempted  conveyance.         Wine  v.  Woods,  S88. 

2.  Breach  of  Covenant. — Invalid  Tax  Deed. — ^In  an  action  for  breach 
of  covenant  on  the  ground  that  the  title  to  the  land  was  not  in 
grantor  at  the  time  of  the  execution  of  the  deed,  but  that  it  had 
been  sold  and  conve;^ed  for  taxes,  evidence  that  the  tax  deeds  were 
void  under  the  decisions  of  the  supreme  court  of  the  state  in  which 
the  land  was  situated  Justified  the  court  in  directing  a  verdict  for 
defendant.  Wine  v.  Woods,  S88. 

8.  Deed  by  Person  of  Unsound  Mind.— Disaffirmance.— Partitum.— A 
person  of  unsound  mind,  not  under  guardianship,  conveyed  to 
her  son  a  certain  tract  of  real  estate.    She  continued  of  unsonnd 


INDEX.  729 

DEEDS — Oontinued. 

mind  nntil  her  death  twenty-two  years  thereafter,  when  the  rest 
of  her  heirs  disafitened  the  deed,  and  brought  suit  for  partition 
and  to  qniet  title.  Held,  that  the  action  was  not  barred  by  the 
statute  of  limitations.  Dotvnham  y.  HoUotoay,  SSB. 

4.  By  Pencn  of  Unsound  Mind,— The  deed  of  a  person  of  unsound 
mind  not  under  guardianship  is  not  void,  but  only  Toidable, 
and  vests  the  title  to  the  real  estate  in  the  grantee  the  same  as  an 
unimpeachable  deed  until  disaffirmed  by  the  grantor  on  becoming 
sane,  or  by  his  heirs  after  death.  Downham  t.  Holloway,  6S6. 

5.  Voidable  Deed.^-Di»aMrm€mce,---An.  action  to  give  force  to  the 
disaffirmance  of  a  voidable  deed  does  not  accrue  until  after  a  dis- 
affirmance. Downham  v.  HdUoway^  GS6. 

DESCENT  AND  DISTBIBtTnON-— See  Exboxttobb  and  Admin- 

I8TRATOB8;  WiLLS. 

1.  ExecvJU/rs  and  Admimstrators, — WiUa, — ^Where  a  husband  by  the 
terms  of  his  will  gave  all  of  his  property  to  his  wife  for  life  and 
the  i>ortion  remaining  at  her  death  to  certain  residuary  legatees, 
the  portion  remaining  at  the  death  of  the  widow  remamed  a  part 
of  the  estate  of  testator,  and  the  widow's  administrator  haa  no 
authority  or  control  over  the  same.  Jester  v.  OusHn,  g87, 

2.  Action  for  Debt  Due  Ancestor, — Wills.— -A  complaint  for  the  bal- 
ance of  purchase  money  of  real  estate,  payable  at  the  death  of 
ffrantor,  bequeathed  to  plaintiff,  which  shows  that  there  were  no 
debts  against  the  estate  of  the  testator,  nor  any  administrator, 
executor,  creditor,  legatee,  widow,  or  other  person,  except  pl^dnv 
tiff,  entitled  to  recover  the  same,  is  sufficient. 

Jester  v.  Gustin,  f»7. 

DIVOBOB— Support  and  custody  of  children,  see  Parent  and 
Ohild;  Leibold  v.  Liebold,  60. 

Custody  of  Minor  Children. — Modificaition  of  Decree. — ^In  divorce  cases, 
the  court  has  continuing  jurisdiction  with  respect  to  children, 
and  may  modify  its  decree  at  any  time  during  the  minority  of 
the  children,  without  a  specific  reservation  in  the  decree  of  such 
authority.    SuUioan  v.  Learned,  49  Ind.  262,  overruled. 

Stone  V.  Stone,  698, 

DKAINS— Appeal  from  judgment  ordering  an  allotment  for  re- 
pairs, see  Appeal  and  Erbob,  1;  PUtshurgh,  etc.,  R.  Co.  v.  OH- 
lespie,  4^4- 

1.  Appeal. — TranscripL—Record.— Where  the  transcript  of  the  pro- 
ceedings on  appeal  from  an  order  of  the  board  of  county  com- 
missioners establishing  a  drain  contains  only  the  proceedings  of 
the  board  had  after  the  cause  was  remanded  from  a  former  aiv 
X>eal,  and  does  not  show  that  any  petition  for  drainage,  or 
remonstrance  against  the  same,  was  ever  filed,  or  that  any 
viewers  were  ever  appointed  or  made  any  report,  a  transcript 
of  the  former  appeal  lowing  the  petition,  remonstrance,  appoint- 
ment of  viewers,  and  their  report,  is  improperly  included  in  the 
record  in  an  appeal  to  the  Supreme  Oourt  from  a  judgment  of  the 
circuit  court  dismissing  the  last  appeal,  and  the  same  cannot  be 
considered  by  the  Supreme  Court  in  determining  whether  the 
court  below  erred  in  HiaTwiaaing  the  last  appeal. 

Toy  V.  Craig,  444. 

2.  BaUroads, — Benefits. — Evidence. — ^Evidence  by  an  ex];)ert  civil  en- 
gineer.  ezperienoed  in  railroad  construction  and  maintenance 
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in  swamp  land,  in  a  prooeeding  to  establiBh  a  drain,  as  against 
the  remoDBtranoe  of  a  railroad  company,  relative  to  the  cost  of 
the  maintenance  of  a  railroad  bed  made  of  muck  soil  when  satu- 
rated by  seepage  from  standing  water  and  when  dry  and  free  from 
standing  water  and  the  relative  value  of  the  property  nnder  the  two 
conditions  was  competent  as  tending  to  establish  benefits. 

PiUahurgh,  etc,,  R.  Co.  v.  MachUr,  169. 

ft.  RaUroadi.—Benefili, — ^£ind«nc«.~Evidence  in  the  trial  of  a  pn>- 
oeeding  to  establish  a  drain,  over  the  remonstrance  of  a  rail- 
road company,  that  the  drain  would  carry  off  the  water  from  the 
side  ditches  of  the  railroad  companjr  that  had  no  outlet,  and  as 
to  the  general  sufficiency  of  the  dram  to  convey  the  water  away 
from  the  vicinity  of  the  railroad,  and  thus  make  unnecessary  the 
construction  of  another  bridge  in  the  neighborhood,  was  compe- 
tent as  tending  to  show  benefits  to  the  railroad  company  by  the 
construction  of  the  drain.      PiUshurgh,  etc.,  R.  Co.  v.  MoMer,  159. 

1.  Railroads. — Constitutional  Law. — The  State  has  the  right  to  author- 
ize the  imporoving  of  a  drain  across  the  right  of  way  of  a  rail- 
road company  b^  deepening  and  widening  a  natural  channel, 
and  such  an  act  is  not  in  violation  of  the  State  or  federal  Con- 
stitution. Pittstmrgh,  etc.,  R.  Co.  v.  MoMer,  159. 

6.  Notice. — Waiver. — Remonstrance. — ^Where  a  railroad  company  af- 
fected by  the  construction  of  a  drain  was  served  with  notice 
twenty  days  before  the  petition  was  docketed,  and  within  the 
time  x^i^esc^bed  by  the  statute,  and  appeared,  and  filed  a  re- 
monstrance challenging  the  assessment  against  its  right  of  way, 
without  making  any  objection  to  the  sufficiency  of  the  notice,  or 
the  regularity  in  filing  the  petition,  such  act  wUl  be  held  to  con- 
stitute a  waiver  of  all  questions  pertaining  to*  the  jurisdiction  of 
the  court.  Pittsburgh,  etc.,  R.  Co.  v.  Machler,  159. 

ELECTIONS'- 

Primary  Election  Law.— The  act  of  1901  (Acts  1901,  p.  495)  known 
as  the  primary  election  law  does  not  govern  nominations  for 
office  which  are  required  to  be  filled  by  the  voters  of  a  district 
comx)osed  of  more  than  a  single  county. 

State,  ex  rel.,  v.  EUiott,  168. 

EMINENT  DOMAIN— 

1.  Sewers. — Assessments, — ^An  assessment  for  a  sewer  is  against  the 
property,  and  not  against  the  owner  of  the  property,  and  it  does 
not  follow  that  plaiatiff  was  not  compensated  for  Umd  taken  for 
the  construction  of  a  sewer  because  the  assessment  for  tiie  con- 
struction thereof  was  made  in  the  wrong  name. 

Oas  Light,  etc.,  Co.  v.  City  of  New  Albany,  tSS. 

2.  PvMic  Improvements. — Assessment  of  Benefits  and  Damages. — Mu- 
nicipal Corporations. — ^Where  a  public  improvement,  such  as  usually 
conveys  with  it  both  benefits  and  damages,  is  laid  upon  land 
under  the  right  of  eminent  domain,  the  compensation  of  the 
owner  is  determined,  in  the  absence  of  a  statute  forbidding  it, 
by  taking  into  account  both  the  benefits  and  damages;  and  wnere 
in  such  case  benefits  have  been  assessed  against  property  it 
will  be  conclusively  presumed,  as  against  a  collateral  attack,  that 
the  damages,  if  any,  have  been  estimated  and  deducted  from  the 
aggregate  amount  of  benefits. 

Gas  Light,  etc.,  Co.  v.  City  of  New  Albany,  S68. 

EMPLOTEBS  TJABTTilTY  ACT— See  Master  and  Servant. 
EQUITY— Suit  for  support  of  child,  see  Courts,  4;  Leibold  v.  X«- 
bold,  60. 
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ESTATES— See  Lifb  Estate. 

EVIDENCE— See  Witnesses. 
Proof  of  oontribntory  negligence  in  penbnal  injury  oases,  see 
Tbial,  8;  IndianapoliB  Street  R.  Co.  t.  Taylor,  $14. 

BeyeiBal  of  oause  on  the  evidence,  see  Appeal  and  Error,  84; 

Carver  v.  Forry,  76. 

1.  Testimony  of  Witness  at  Former  Trial. — Stenographer. — ^Where  a 
-witness  at  a  former  trial  remains  competent  and  qnalified,  a 
resident  of  an  adjoining  comity,  temi)orarily  absent  from  the 
State,  and  no  diligence  has  been  shown  to  procure  his  depo- 
sition or  secure  his  personal  attendance,  it  is  not  proper  to  permit 
a  stenographer  to  testify  in  the  trial  of  the  cause  as  to  what  the 
absent  witness  swore  to  at  the  former  trial. 

Wabash  R.  Co.  v.  MtOer,  174. 

2.  Death  of  Party  to  Contract,  —  Testimony  by  Survivor. — No  error  was 
committed  in  permitting  defendant  to  testify  in  an  action  for 
the  redemption  of  real  estate  from  execution  sale  concerning  an 
agreement  between  him  and  the  execution  defendants,  one  of  the 
execution  defendants  having  died,  where  the  testimony  of  the 
deceased,  g^ven  upon  a  former  occasion,  was  introduced  in  evi- 
dence. Twrpie  v.  Lowe,  SI4. 

EXEOUTOBS  AND  ADMINISTBATOBS— See  Descent  and  Dis- 
tribution. 

1.  Action  by  Administrator. — Complaint. — Demtarrer. — In  an  action  by  an 
administrator  on  a  note  made  payable  to  decedent,  a  demurrer 
for  want  of  facts  raises  the  question  as  to  whether  it  sufficiently 
appears  from  the  complaint  that  the  plaintiff  is  suing  in  his  rep- 
resentative capacity.  Toner  v.  IVagner,  447. 

2.  Action  by  Administrator. — Complaint. — ^In  an  action  by  an  admin- 
istrator on  a  note  made  payable  to  his  decedent,  a  complaint 
is  sufficient,  as  against  a  demurrer  for  want  of  facts,  which  com- 
plaint in  its  title  and  the  body  thereof  designates  plaintiff  as 
administrator  of  decedent,  though  the  complaint  contains  no  alle- 
gation of  decedent's  death  and  the  issuing  of  letters  to  plaintiff. 

Toner  v.  Wagner,  447. 

8.  Claims  Against  Decedent's  Estate. — Pleading  and  Proof. — Variance. 
--The  rule  that  where  the  complaint  is  based  upon  an  implied  con- 
tract a  recovery  cannot  be  had  on  an  express  contract  does  not 
apply  to  a  mere  statement  of  a  claim  filed  against  a  decedent's 
estate.  Masters  v.  Jones,  647. 

4.  Claims  Against  Decedent's  Estate. — Guardian  of  Insane  Person. — 
One  who  renders  services  for  an  insane  person,  under  guardian- 
ship, at  the  instance  of  the  guardian,  may,  at  the  death  of  the 
ward,  enforce  his  claim  against  the  estate  of  the  deceased  in  the 
hands  of  his  executor  or  administrator.  Masters  r.  Jones,  647. 

5.  Claim  Against  Decedent's  Estate. — Care  of  Decedent  by  Member  of 
FamHy.-^Adalt  daughters  who  took  care  of  their  father  while 
he  was  insane,  at  the  instance  of  his  guardian,  are  not  precluded 
from  recovering  from  his  estate  compensation  for  such  services 
b^  reason  of  the  fact  that  jnrior  to  his  insanitr  they  resided  with 
him  as  members  of  his  family.  Masters  y.  Jones,  647. 

6.  Quardian  of  Insane  Person. — Care  of  Ward. — ^The  guardian  of  an 
insane  person  may  by  direction  of  the  court,  or  subject  to  the 
subsequent  approval  of  the  court,  employ  a  suitable  person  to 
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care  for  his  ward  and  famiah  him  with  neoeBsaries  at  the  expense 
of  the  ward's  estate.  Masters  t.  Janes,  €47. 

7.  Funeral  Expenses  of  Decedent, — Tombstone. — ^The  reasonahle  and 
necessary  cost  of  a  tomhstone  or  monument  placed  at  the  grave  of 
a  deceased  person  may  he  classed  as  apart  of  the  funeral  expenses, 
and  paid  for  hy  the  administrator  out  of  the  funds  of  the  estate 

Pease  t.  Christman,  642. 

EXEtfFTIOK— From  taxation  of  property  devoted  to  charitahle 
pnrposes,  see  Taxation,  4;  Vvnk  y.  Work,  6S8. 

EXHIBITS— See  PLEADiNa. 

EXPERT  TESTIMONY— As  to  benefits  of  drain,  see  Drains,  2; 

Pittsburgh,  etc.,  R.  Co.  v.  Machler,  159. 

TEES  AND  SATiAUTES— 

1.  QmstiiuUonal  Law.— -The  fee  and  salary  law  of  1891  by  the  amend- 
ment of  1893  was  freed  from  the  constitutional  inyalidity  as  to 
auditors,  treasurers,  and  recorders  held  to  exist  against  it  as 
originally  enacted.  Shilling  v.  State,  ex  rel.,  185. 

2.  Erroneous  Decision  of  Supreme  Court,  Effect  on  Salary  of  Officers 
Until  Reversed. — The  decision  in  State,  ex  rel,,  t.  Boice,  140  Ind. 
606,  holding  the  county  fee  and  salary  act  of  1891  unconstitu- 
tional, which  was  afterwards  overruled  by  Walsh  v.  State,  ex 
rel.,  142  Ind.  857,  did  not  operate  to  ffive  county  officers  a  right 
to  charge  and  collect  fees  xmder  the  lee  and  salary  act  of  1879 
during  Uie  time  it  remained  unreversed;  since  the  rule  that 
contract  rights  acquir^  under  an  interpretation  of  the  law  made 
by  the  Supreme  Court  are  not  devested  by  a  subsequent  decision 
to  the  contrary  does  not  apply  to  the  claims  of  public  officers  to 
fees  or  salaries  established  by  law.  Gross  v.  Board,  etc.,  5S1. 

FBATEBNAL  INSTJRANOB— See  Insxtbanob,  5,  6;  Modem  Wood- 
men V.  Noyes,  50S. 

FBAI7DS,  STATUTE  OF— 

1.  Parol  Contract  to  Convey  Land.^Enforeement.—Vfhsre  a  parent 
makes  a  parol  promise  to  a  child  to  convey  a  tract  of  land 
if  the  cliild  will  take  possession  of,  reside  upon  and  improve 
the  same,  and  in  reliance  upon  the  promise  the  child  takes  pos- 
session and  makes  improvements  of  a  i)ermanent  and  valuable 
character,  such  promise  rests  upon  a  valuable  consideration;  and 
performance  on  the  part  of  the  child  takes  the  oral  contract  out  of 
the  oi>eration  of  the  statute  of  frauds,  and  a  court  of  equity  will 
decree  a  si)eciflc  i)erformance  of  the  contract. 

Homer  v.  McCotmdl,  280. 

2.  Sale  of  Com. — Oral  Contract. — Damages  for  Failure  to  Perform. — 
Complaint. — ^In  an  action  to  recover  damages  for  failure  to  com- 
ply  wit^  an  oral  contract  for  the  sale  of  com,  for  a  price  in 
excess  of  t^O,  an  allegation  in  the  complaint  that  **  defend- 
ant delivered  to  plaintiff"  a  part  of  the  com,  '*but  has  failed, 
refused,  and  neglected  to  deliver  any  more  of  the  same,"  is 
not  suffcient  to  render  such  oral  contract  enforceable  xmder  the 
statute  of  frauds,  without  a  further  allegation  that  the  jjroperty 
delivered  was  received.  Goodwine  v.  CadwaUader,  202. 

FBEE  GBAVEIi  BOADS— See  Hiqhways. 
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VT.  WAYNE  CHABTEB— Appointment  of  mnnicipal  judge,  see 
Municipal  Corporations,  1,  2;  State,  ex  reL,  y.  Berghoff,  S49, 

GAS— Discrimination  in  rates,  see  Oonstitutional  Law,  9 ;  Indiana, 
etc.,  Oas  Co.  y.  Staie,  ex  rel.,  616. 

OBAVEIi  BOAJ>S— See  Highways. 

GXTABDIAN  AND  WABD— Appointment  of  guardian  for  insane 
person,  see  Insanb  Persons,  1,  2;  S(nde»  v.  Robinson,  97. 

Custody  of  Orphan  Minor  ChUd. — Wishes  of  Ward. — ^The  gnardian  of  an 
orphan  minor  child  is  entitled  to  the  custody  and  control  of  such 
child,  and  the  desire  of  the  ward  is  not  controlling.. 

Palin  Y.  Voliva,  S80. 

HIGHWAYS— Railroad  and  highway  crossings,  see  Railroads, 
2,  8,  4;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.,  189. 

1.  Free  Oravel  Roads. — Construction. — Notice  of  Petition. — ^Notice  of 
the  presentation  of  a  petition  for  the  constmction  of  a  free  gravel 
road  stating  that  the  petition  wonld  be  presented  on  the  first 
day  of  the  next  term  of  the  board  of  commissioners,  *<  which 
will  be  held  on  the  first  day  of  May,"  instead  of  stating  that  it 
would  be  held  on  the  first  Monday  of  May,  as  provided  by  stat- 
ute, is  not  so  defective  as  to  render  the  notice  invalid,  since  all 
persons  were  required  to  take  notice  of  the  time  fixed  l^  statute. 

«  Gifford  V.  Baker,  SS9. 

2.  Free  Gravel  Roads. — Construction. — Notice  of  Petition. — ^An  objec- 
tion to  the  form  of  a  notice  of  the  presentation  of  a  i)etition 
for  the  construction  of  a  free  ^pnavel  road,  not  presented  until 
after  the  board  acted  on  the  petition,  is  too  late. 

^  Qifford  V.  Baker,  S39. 

8.    Petitions. — Consolidation. — ^Two  petitions  for  the  construction  of  a 

free  gravel  road,  presented  to  Uie  board  at  the  same  time,  may 

be  treated  as  one  i>etition.  Qifford  v.  Baker,  SS9. 

4.  Free  Gravel  Roads. — Assessments. — Duty  of  Auditor. — ^Where  assess- 
ments for  the  construction  of  free  gravel  roads  have  been  con- 
firmed by  the  county  commissioners,  it  is  the  duty  of  ^e  county 
auditor  to  spread  the  report  upon  the  record,  and  to  place  such 
assessments,  not  stayed  by  judicial  process,  upon  a  duplicate  for 
collection,  leaving  the  question  of  the  validity  of  the  assessments 
to  the  landowners.  Smyth  v.  State,  ex  rel.,  S3£. 

5.  Assessments  for  Gravel  Rdad.— Appeal. — Presumption. — Where  a 
X>art  of  the  landowners  assessed  for  a  free  gravel  road  successfully 
appeal  from  the  confirmation  of  the  assessment,  but  it  appeared 
that  more  than  half  of  the  total  estimated  cost  had  been  exx)ended 
before  the  appeal  was  decided,  it  will  be  presumed  that  those  not 
appealing  received  adequate  benefit.       Smyth  v.  State,  ex  rel.,  SSS. 

6.  Gravel  Road. — Assessments.  —  Conclusiveness. — Where  the  original 
I)etition  for  a  free  gravel  road  is  sufilcient  on  its  face,  and  the 
board  of  commissioners,  after  notice  to  landowners,  and  without 
remonstrance  by  them,  adjudges  the  i>etition  sufficient,  such  land- 
owners are  bound  thereby.  Smyth  v.  Stale,  ex  rel.,  33£. 

7.  Free  Gravel  Roads. --Remonstrance. — Trial.— Burden  of  Proof.— The 
burden  of  proof  is  on  the  remonstrants  in  the  trial  of  a  proceeding 
for  the  construction  of  a  free  gravel  road,  since  the  statute  makes 
the  report  of  the  yriewera  prima  facie  evidence  of  the  facts  therein 
contained.  Gifford  v.  Baker,  339. 

8.  Free  Gravel  Roads. — Assessments. — Appeal  from  Commissioners.'— 
Assessments  made  by  the  board  of  commissioners  for  free  graVel 
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roads  are  separate  and  distinot  judgments  against  the  several 
IMUcels  of  land  assessed,  and  a  snocessfnl  appeal  by  some  of  the 
parties  afTeoted  does  not  yacate  the  assessments  against  the  lands 
of  those  not  appealing.  Smyth  y.  State,  ex  rel,,  SS2. 

HUSBAND  AND  WIFE— Election  by  widow,  see  Wii<U3,  1,  2,  8, 
4,  5;  MiOer  y.  Stephens,  438. 

1.  Mortgage  of  Wife's  Property. ^Svretyslwp, — Defense.  —  Cross-Corn" 
jp{(unl.— A  cross-complaint  by  a  marriedT  woman,  to  an  action  to 
lareclose  a  morteage,  setting  up  the  defense  of  suretyship,  and 
seeking  to  have  the  mortgage  adjudged  yoid  as  to  her,  and  her 
title  in  the  mortgaged  real  estate  quieted,  is  not  bad  for  failure 
to  allege  that  the  defendant  had  knowledge  that  she  was  execut- 
ing the  mortgage  in  controyersy  as  surety,  and  not  as  principal. 

IrUematianal,  etc.,  Assn.  y.  Watsant  508. 

2.  Foredoswre  of  Mortgage  on  Wife's  Property. —Suretyship. — Estoppel, 
— P^eodtn^.— ^Where  in  an  action  to  foreclose  a  mortgage  agamst 
a  husband  and  wife  on  the  wife's  separate  proi)erty  the  wife  sets 
up  the  defense  of  suretyship,  and  it  appears  that  she  has  in  any 
manner  legitimately  estopped  herself  from  making  such  defense, 
such  estoppel  must  be  s];>ecially  pleaded  by  plaintiff. 

International,  etc.,  Assn.  y.  Watson,  608 

INDIANAPOLIS  OHABTEBr- 

1.  -  Removal  of  Police.— Constiivtional  Xaw.— Construing  the  Indian- 
apolis charter  ($3867  Bums  1901)  as  not  granting  the  board  of 
public  safety  the  power  of  remoying  patrolmen  at  its  pleasure 
does  not  render  the  statute  in  conflict  with  §2  of  article  16  of  the 
Oonstitution,  since  it  is  the  design  of  the  constitutional  proyision 
that  the  absolute  power  of  appointment  to  ka  ofQce  authorized 
by  a  legislatiye  act,  the  duration  of  which  is  not  proyided  for  by 
the  Oonstitution  itself,  shall  carry  with  it  the  power  of  dismissal, 
in  the  absence  of  some  proyision  in  the  law  restricting  or  limit- 
ing, either  expressly  or  impliedly,  such  power  of  remoyal. 

Roth  Y.  Stale,  ex  rd.,  Sj^. 

2.  Removal  of  Police,— The  board  of  public  safety  of  the  city  of 
Indianapolis  cannot,  xmder  the  proyision  of  the  city  charter  (§8772 
et  seq.  Bums  1901),  legally  remoye  patrolmen  b^onging  to  the 
police  force  thereof  by  merely  entering  of  record  the  groujids  of 
such  remoyal,  without  any  charges  haying  been  preferred  against 
them,  and  without  giying  them  any  notice  or  opportunity  to  be 
heard  in  their  own  defense.  Roth  y.  StaU,  ex  rd.,  24£. 

8.  Removal  of  Police.  —  Constituiional  la^. — The  proyision  of  the 
Indianapolis  charter  (§3867  Bums  1901)  that  the  members  of  the 
police  force  shall  hold  office  until  remoyed  for  cause,  other  than 
politics,  fixes  the  duration  of  their  terms  within  the  meaning  of 
the  proyision  of  §2  of  article  15  of  the  Oonstitution  that  if  the 
duration  of  any  office  is  not  proyided  for  by  the  Oonstitution  or 
declared  by  law,  the  office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment,  and  such  officers  do  not  hold 
at  the  mere  will  or  pleasure  of  the  appointing  i>ow6r. 

Rx^  y.  StaU,  ex  rd.,  £#f. 

4.  Police.  —  Constiiuiional  Law.— The  provision  of  §2,  article  16  of 
the  Oonstitution  that  "the  General  Assembly  shall  not  create 
any  office,  the  tenure  of  which  shall  be  longer  than  four  years," 
does  not  apply  to  the  office  or  position  held  by  a  policeman  of  a 
city.  Roth  y.  Stale,  ex  rd.,  t4£. 
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nroiOTMENT— Transient  merchant  selling  without  license,  see 
liiOENBES;  State  y.  Carpenter,  S68. 

INSANE  PEBSON— Defense  of  insanity  in  criminal  prosecution, 
see  Criminal  Law,  10, 13, 14, 15, 17, 18, 19;  Wheeler  v.  State,  687. 

Ck>llection  of  claim  for  care  of,  see  Exeoutobs  and  Adiqnib- 
TBATOits,  8,  4,  6,  6;  MasUn  y.  J<me8,  647, 

Deed  by  person  of  unsound  mind  not  xmder  guardianship,  see 
Deeds,  8,  4,  6;  Dovmham  y.  Hdloway,  6g6. 

1.  Appointment  of  Quardian, — Collateral  Attack, — In  a  collateral  at- 
tack upon  the  judgment  of  the  circuit  court  declaring  a  i)erson  of 
unsound  mind,  and  appointing  a  guardian  for  him,  it  will  be  pre- 
sumed that  the  court  acquired  jurisdiction  of  the  x)erson  of  the 
defendant  before  rendering  the  judgment,  where  the  record  is 
silent  as  to  notice  or  his  appearance  or  presence  in  court. 

Sovlea  V.  Robinson,  97. 

2.  Appointment  of  Guardian. — Action  to  Set  Aside. — A  judgment  of 
the  circuit  court  adjudging  a  person  of  unsound  mind  gave 
such  court  jurisdiction  to  appoint  a  guardian  of  his  person  and 
estate,  and  one  appointed  as  guardian  of  such  person  by  the 
court  of  another  county  cannot  maintain  an  action  to  set  aside 
the  former  judgment  and  apx)ointment  of  guardian. 

Soules  V.  Bobinson,  97. 

INSOLVENOY— Transfer  of  property  by  insolyent  corporation  to 
new  corporation,  see  Ck)RPOSATiON8,  15;  Magic  Packing  Co.  y. 
Stone-Ordean,  etc.,  Co.,  538. 

INSUBANOE— 

1.  Examination  by  AvdiJUyr  of  State. — Statutes. — Title. — ComtitvJtUmal 
Xaiv.— Section  8  of  the  act  of  18d9  (Acts  1899,  p.  220),  authoriz- 
ing the  Auditor  of  State  to  examine  eyerp-  detail  of  the  business 
of  any  special  charter  company  transacting  insurance  business 
in  this  State  is  yoid  for  the  reason  that  the  subject-matter  there- 
of is  not  properly  embraced  in  the  title  of  the  act  within  the 
meaning  of  $19,  article  4  of  the  Oonstitution. 

State,  ex  rel.,  y.  Commercial  Ins.  Co.,  680. 

2.  ExcmvnOHjon  by  Auditor  of  State. — Statutes.-^Title.—'Ihe  proyision 
of  §4925  Bums  1901  giying  the  Auditor  of  State  authority  to 
examine  "eyerr  detail  of  the  business  of  any  company  transact- 
ing business  of  insurance  in  this  State,"  etc.,  applies  to  foreign 
insurance  companies  only,  since  said  section  is  amendatory  or 
8ux>plemental  to  the  act  oi  1865  (Acts  1865^  s.  8.,  p.  105),  regulating 
foreign  insurance  companies  doing  busmess  in  this  State. 

State,  ex.  rel.,  y.  Commercial  Ins.  Co.,  680. 

8.  Arbitration.  —  Condition  Precedent. — An  insurance  policy  as  a 
condition  precedent  to  an  action  thereon  proyided  for  the  arbi- 
tration of  the  amount  of  the  loss  by  appraisers,  assisted,  if 
necessary,  by  an  umpire.  The  complaint  in  an  action  on  the 
policy  alleged  that  a  demand  was  made  by  the  company  for  the 
appomtment  of  appraisers,  and  that  each  party  selected  an  ap- 
praiser. Failing  to  agree,  the  two  appraisers  made  an  effort  to 
select  an  umpire.  Seyeral  were  proposed  by  each  appraiser,  but 
none  was  aoeeptable  to  both.  Held,  that  the  complaint  does  not 
show  a  waiyer  of  or  compliance  with  the  condition  respNecting 
arbitration,  and  that  such  condition  still  stands  as  the  binding 
agreement  of  the  parties.  Vernon  Ins.  Co,  y.  Maiden,  393. 
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4.  Indugtrial  PcHicy, — Beneficiary. — ^An  instmiiioe  Tpolicy  was  made 
payable  at  the  death  of  the  assured  to  his  ezecator  or  admin- 
istrator unless  settlement  should  be  made  under  the  provisions 
of  article  second  of  said  policy.  Article  second  provided  that 
the  company  might  pay  the  snm  of  mone3r  insured  to  any  per- 
son appearing  to  the  company  to  be  equitably  entitled  to  the 
same  by  reason  of  having  incniied  expense  in  any  wav  on  behalf 
of  insured  for  his  burial,  or  for  any  other  purpose.  Assured  be- 
came unable  to  pay  his  inremiums,  and  an  agreement  was  entered 
into  by  the  company  and  the  assured  and  his  wife  that  if  the 
latter  would  pay  the  premiums  the  policy  would  be  assigned  to 
her  and  the  companpr  would,  upon  tne  death  of  the  assured,  pay 
the  amount  named  in  the  policy  to  her.  The  policy  was  assigned 
to  her  and  she  paid  the  premiums.  The  oomx)any  paid  the  amount 
named  in  tlie  policy  to  the  mother  of  the  assured.  Held,  that  the 
agreement  was  nothing  more  than  a  designation  of  the  wife  as  a 
beneficiary  xmder  the  policy,  and  as  such  beneficiary  she  was 
bound  by  article  second  thereof. 

Thomaa  t.  PrudenUdl  Iru.  Oo.,  461. 

5.  Foreign  Fraternal  Company. — Process. — In  an  action  against  a 
foreign  fraternal  and  beneficial  corporation  on  a  benefit  cer- 
tificate, service  of  process  on  the  chief  officers  of  the  local  lodge 
is  sufficient,  where  such  corporation  had  failed  to  oomply  with 
§4914s  Bums  1901,  by  filing  with  the  Auditor  of  State  its  consent 
that  service  of  process  might  be  made  upon  such  officer. 

Modem  Woodmen  y.  Noyes,  SOS. 

6.  Liability  on  Policy.  ^Exception. — Pleading. — Where  in  a  life 
X>olicy  the  engagement  to  pay  is  general,  it  is  not  necessary  in 
an  action  on  the  ];)olicy  that  the  complaint  should  negative  a  pro- 
vision of  non-liability  in  the  nature  of  an  exception,  since  that  is 
a  matter  of  defense.  Modem  Woodmen  v.  Noyes,  SOS. 

mTKKTf  ATj  BjsyjsNUE— 

Depositions. — ^No  error  was  committed  in  overruling  a  motion  to 

suppress  depositions  for  the  reason  that  no  revenue  stamp  was 

placed  on  the  certificates  of  the  notary  public  before  whom  the 

depositions  were  taken,  as  required  by  we  internal  revenue  law. 

Magic  Packing  Co.  v.  Stone^Ordean,  etc.,  Co.,  SS8, 

INTOXIOATINO  UaXTOBS— 

1.  Application  for  License. — Pemonstrance. — Power  of  Attorney. — ^The 
right  given  to  the  legal  voters  of  a  township  by  §72o8i  Bums  1901,  to 
remonstrate  against  the  granting  of  a  license  to  sell  liquor  within 
the  township,  may  be  exercised  through  a  duly  appointed  agent 
or  attorney.  Ludwig  v.  Cory,  68i. 

2.  Bemanstrance  by  One  Having  General  Power  of  Attorney. — ^A  iMwer 
of  attorney,  si^ed  by  a  majority  of  the  legal  voters  of  a 
township,  directing  the  attorney,  without  giving  him  any  discre- 
tion in  the  matter,  to  file  a  written  remonstrance  in  the  names  of 
such  voters  against  every  applicant  for  license  to  sell  liquors  in 
the  township,  is  sufficient  to  sustain  a  remonstrance  filed  by  the 
attorney  in  a  particular  case.  Ludwig  v.  Cory,  S8f. 

3.  Remonstrance. — Power  of  Attorney. — ^A  power  of  attorney  to  re- 
monstrate against  the  granting  of  a  license  to  "any  applicant" 
is  not  invalid  as  conferring  a  discretion  on  the  attorney  as  to 
what  applicants  to  remonstrate  against.  Ludwig  v.  CSry,  S82. 
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.JT7DOES  —  Ap];)ointment  of  mimicipal  judge  by    Gtovemor,   see 
MuNioiPAL  GoRPORATiONB,  1,  2;  State,  ex  rel,  v.  Berghoff,  349. 

JX7DOMENT— Satisfaction  by  attorney,  see  Bboords;  StaUy.  J9m- 

ning,  196, 
Against  railroad  for  street  improvement,  see  Railroads,  1;  Pctts- 

burgh,  etc,,  R,  Co,  v.  Fish,  625, 
Setting  aside  judgment  declaring  person  of  nnsonndmind,  seelN- 

SANB  PsBSONS,  1,  2;  Souks  v.  Robinson,  97, 

Motion  to  Modify, ^A  motion  to  modify  a  judgment  must  be  addressed 
to  the  form  or  substance,  and  not  to  the  validity,  of  the  judgment. 

Stone  V.  Stcne,  628, 

JUSTICES  OF  THE  PEACE— Appeals  in  causes  originating  in 
court  of  justice  of  the  peace,  see  Appeal  and  Error,  2,  S; 
Terre  Haute,  etc.,  R,  Co.  v.  Brdel,  SU^ 

LABOBEB43— See  Work  and  Labor. 

I4AXE  ST7PEBI0B  C0T7BT— Jurisdiction,  see  Gottrts,  2;  Swartz 
V.  Board,  etc.,  I4I, 

I^AHDLOBJ)  AND  TENANT— 

1.  Holding  Over. — Action  for  Possession, — Special  Interrogatories. — ^In 
an  action  by  a  landlord  for  possession  of  premises  held  over  by 
tenant,  the  jury  found  in  answer  to  special  interrogatories:  That 
the  tenant  entered  into  possession  without  consent,  but  was  after- 
wards recognized  as  tenant;  that  he  paid  rent  and  agreed  to 
quit  whenever  requested;  that  he  was  notified  that  after  April  1, 
1888,  his  rent  would  be  increased;  that  as  tenant  he  remained  in 
jKiesession  through  February  and  March;  and  that  his  tenancy 
expired  March  81st.  Held,  that  these  special  findings  were  not 
inconsistent  vrith  a  general  verdict  for  plaintiff. 

LautTnan  v.  Miller,  S82, 

2.  Holding  Over, — New  CorUract, — ^Where  a  landlord  wrote  a  tenant 
that,  if  he  held  the  pr^nises  his  rent  would  be  $160  per  month, 
the  mere  holding  over  without  answering  the  letter  did  not  create 
a  new  rental  contract.  LaiUman  v.  MiUer^  S82, 

3.  Possession, — Instrwction, — Evidence, — ^In  an  action  against  a  tenant 
for  possession,  it  was  not  error  to  refuse  to  instruct  the  jury  that 
plaintiff  must  prove  tliat  defendant  agreed  to  leave  the  premises 
on  a  particular  day,  since  evidence  that  he  rented  for  a  fixed 
period  ending  on  that  day  would  be  sufficient. 

Lavtman  v.  Miller,  382, 

4.  Notice  to  Quit.— Where  the  time  for  the  expiration  of  a  ten- 
ancy is  fixed,  the  tenant  is  not  entitled  to  notice  to  quit.  The 
contract  itself  is  sufficient  notice.  Lavtman  v.  Miller,  382. 

6.  License. — Lease. — ^A  written  instrument  in  the  form  of  a  receipt 
for  money  paid,  executed  by  the  owner  in  fee  of  the  land,  giving 
to  the  person  named  therein  the  exclusive  right  to  all  sand  ana 
gravel  on  certain  described  premises  for  one  year,  and  excluding 
all  other  parties  from  said  premises,  amounts  to  a  lease,  and  not 
a  mere  license,  and  is  valid  as  against  a  subsequent  grantee 
vrithout  notice.  Heywood  v.  Fvlmer,  668. 

IiAPOBTE  8T7FEBIOB  00T7BT— Jurisdiction,  see  Oottrts,  2; 
Sivartz  V.  Board,  etc,,  lil. 
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LAW  OF  OASB— 

1.  Paints  Decided. — Only  i)oixit8  decided  on  the  former  appeal  be- 
come the  law  of  the  case.  Wine  y.  Woods,  SS8. 

2.  Trust  Deeds. — Mortgages, — ^In  an  action  for  an  aooomiting  under 
an  alleged  trust,  a  decision  of  the  Sapreme  Court  on  a  fonner 
appeal  holding  that  the  conveyances  alleged  to  be  deeds,  and 
to  create  a  trust*  were  mortgages  only,  conclusively  establishes 
the  chaxaoter  of  such  instroments.  Turpie  v.  Lowe,  47. 

IJBASE— Bxdnsive  right  to  take  sand,  see  IiANDLOSD  and  TenahTp 
5;  Heywood  v.  Ftdmer,  668. 

IiBX  LOOI-^P^rsonal  injury  oconrring  in  sister  state,  see  CtoUBTS, 
8;  Masteb  akd  Servant,  2,  8;  Baltimore,  etc.,  R.  Co.  v.  Reed,  S5; 
BaUimore,  etc.,  R,  Co.  v.  Jones,  87. 

UOENSES— Distinguished  from  lease,  see  Lahdlobd  and  Tenast* 
5;  Heywood  v.  Ftdmer,  668. 

Trannent  Merchants.— Indictment. — ^An  affidavit  and  information  nndar 
the  act  of  1901  (Acts  1901,  p.  466),  charging  defendant  with  being 
a  transient  merchant  and  selling  and  exposing  for  sale  as  a  tran- 
sient merchant  certain  merchandise,  without  having  first  ob- 
tained a  license  therefor,  is  not  bad  for  failing  to  chazge  defend- 
ant with  the  acts  forbidden  by  §8  of  the  act. 

State  V.  Carpenter,  368, 

LIFE  ESTATE— Creation  by  will,  see  Wnj^,  8,  9;  Fenstermaker  ▼. 
Holman,  71. 

Acfndsiiion  of  Tide  in  Fee. — Street  Improvements. — The  husband  of 
tne  owner  of  a  life  estate  in  certainrreal  estate  obtained  title 
thereto  from  a  sale  of  the  property  for  street  improvements. 
The  husband  died  intestate  leaving  his  wife  as  his  sole  heir. 
The  wife  conveyed  the  property  by  warranty  deed  to  defendant 
in  consideration  of  $1,  and  the  agreement  of  the  grantee  to 
mauitain  grsmtor  during  her  life.  At  her  death  plaintiffs  brought 
suit  as  remaindermen  to  quiet  title.  Held,  that  the  action  can- 
not be  maintained  without  showing  an  accounting  between  the 
X>arties  as  to  taxes  and  street  improvements,  or  an  offer  to  reim- 
burse defendant  for  the  payments  made  for  the  benefit  of  the 
common  projierty.  Merrett  v.  Bitter,  491. 

LOOT ATIOK  OF  AOTIOKS— Failure  to  stand  on  ruling  of  court 
on  answer  pleading  statute  of  limitations,  see  Appeal  akd 
Ebbob,  88;  Tiapie  v.  Lowe,  314. 
Against  directors  of  corporation  for  failure  to  require  capital 
stock  to  be  paid  into  treasury  within  eighteen  months,  see 
COBPOBATIONS,  7;  Brovm  v.  Clow,  40S. 

1.  Mortgages. — Redemption  of  Real  Estate. — ^A  proceeding  in  equity 
for  the  redemption  of  lands  held  by  the  defendant  under  a  sheriff's 
deed,  absolute  on  its  face,  but  alleged  to  be  in  fact  a  mortgage 
or  security  only  for  the  repimnent  of  a  debt,  is  not  barred  by  t£e 
six  nor  ten  vears'  statute  of  limitations,  but  is  governed  by  the 
limitation  of  fifteen  years.  Tvrpie  v.  Lowe,  SI4. 

2.  Parol  Contract  to  Convey  Land. — ^An  answer  pleading  the  six  years' 
statute  of  limitations  in  bar  of  a  suit  to  enforce  a  parol  contract 
to  convey  real  estate  is  demurrable,  since  the  only  statute  appli- 
cable is  the  fifteen  years'  statute  as  provided  by  ^295  Bums  1901. 

Homer  v.  McConneU,  gSO, 
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lCAin>AMUS— To  require  railroad  oompany  to  Gonstmct  and  main- 
tain highway  crossing,  see  Railroads,  4;  Chicago,  etc,,  R,  Co. 
V.  StaiU,  ex  reL,  189, 

To  require  county  conncil  to  make  appropriations,  see  Oountibs, 
1,  4;  State,  ex  rel.,  v.  Monroe  County  CouncU,  10£;  State,  ex  reL,  y, 
Kerr,  165. 

Against  receiver  of  a  railroad  company,  see  Bboeivers;  MalM 
V.  State,  ex  reL,  678, 

Writ  Including  Improper  Relief, — ^A  writ  of  mandate  commandins  an 
insurance  company  to  file  annual  reports  in  the  office  of  Auditor 
of  State,  and  submit  to  an  examination  by  the  Auditor  of  State, 
the  latter  requirement  being  without  authority  of  law,  was  proi>- 
erly  quashed  as  a  whole.     State,  ex  reL ,  T.  Commercial  Ins,  Co, ,  680, 

MABIOK  8T7PEBIOB  OOXJBT— Jurisdiction,  see  Ck)0BTS,  1;  Lei- 
hold  Y,  Leibold,  60. 

MASTEB  AND  SEBVANT— 

1.  Employers  Liability  Act. — ConstUuUonal  Law. — Section  7066  Bums 
1901,  providing  that  in  an  action  against  a  railroad  companv  in 
this  State  for  a  i)ersonal  injury  occurring  in  another  state  it  anaXL 
not  be  comi)etent  for  such  company  to  plead  or  prove  the  deci- 
sions or  statutes  of  the  state  where  such  person  shall  have  been 
injured  as  a  defense  to  the  action  brought  in  this  State,  is  un- 
constitutional. Baltimore,  etc.,  R.  Co.  v.  Reed,  X6. 

2.  Personal  Infwry  Occurring  in  Sister  State, — Common  Law  Presumed. — 
Courts. — Jurisdiction, — The  court  will  presume  that  the  common 
law  rule  as  recognized  and  enforced  in  this  State  which  pre- 
vents a  recovery  against  the  master  by  a  servant  for  an  injury 
sustained  through  the  negligence  of  a  fellow  servant  obtains  in  a 
sister  state,  and  a  complaint  charging  such  an  injury  in  another 
state  will  be  held  demurrable  by  the  court  of  this  State. 

BaUimope,  etc.,  R.  Co.  v.  Reed,  SB;  Baltimore,  etc.,  R,  Co.y.  Jones,  87. 

8.  Employers  Liability  Act. — Extraterritorial  Effect, — The  employ- 
er's liability  act,  $§706a-7067  Bums  1901,  creating  a  liability 
against  the  emplover  for  personal  injuries  resulting  from  the 
negligence  of  a  fellow  servant  has  no  extraterritorial  force  or 
effect  so  as  to  create  a  right  of  action  in  favor  of  a  servant 
against  a  railroad  oomi)any  for  an  injury  sustained  in  a  sister 
state  through  the  negligence  of  a  fellow  servant,  where  no  such 
right  under  the  laws  of  the  latter  state  existed. 

Baltimore,  etc.,  R.  Co.  v.  Reed,  SB, 

4.  Statutory  Duty  and  Liability. — Waiver  by  Employe. — A  contract  of 
employment  by  which  an  employe  waives  in  aavance  his  right  of 
having,  and  relieves  his  employer  of  the  duty  of  providing,  si)ecifio 
safeguards  required  by  statute,  is  unenforceable. 

Davis  Coal  Co.  v.  PoOand,  607. 

6.  Failure  to  Provide  Statutory  Safeguards. — Personal  Injury. — Com- 
plamt.^la  an  action  by  a  mine  employe  for  personal  injuries  oc- 
o^ioned  by  the  failure  of  the  mine  operator  to  provide  certain 
statutory  safeguards  it  is  not  necessary  to  allege  in  the  compkdnt 
that  the  plaintiff  was  ifpiorant  of  such  failure  on  the  part  of  the 
defendant,  or  that  he  did  not  assume  the  risks  resulting  in  his  in- 
jury. Davis  Coal  Co,  v.  PoOand,  607, 

8.  Damages  for  Violation  of  Statute.—Penalty.— The  right  of  action 
for  damages  for  injuries  caused  by  the  violation  of  a  statute  is  in 
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no  way  affected  by  a  prcmsion  of  such  statute  imposing  a  penalty 
for  its  violation.  Daxu  Cod  Co,  y.  PoUcmd,  607. 

7.  Coal  Mining.  —  VidlaJlion  of  Statutory  Duty. — Special  Findings. — In 
an  action  by  a  mine  employe  for  personal  injuries  occasioned  by 
the  failure  of  the  mine  operator  to  provide  certain  statutory 
safeguards,  there  was  a  general  verdict  for  plaintiff,  and  sp^ 
cial  findings  returned,  showing  that  plaintiff  was  an  experi- 
enced miner;  that  slate  from  the  roof  of  the  mine  fell  upon 
him  while  he  was  working  at  the  face  of  a  coal  vein;  that  slate 
is  liable  to  fall  at  any  time  without  warning;  that  tlie  fall- 
ia^  of  slate,  if  not  inropped,  is  an  inherent  danger  in  coal 
mining;  that  api>ellee  had  knowledge  of  the  danger;  that  it  is 
not  impossible  nor  difficult  to  tell  whether  slate  is  in  the  roof  of 
a  mine  before  it  suddenly  falls;  that  plaintiff  examined  the  slate 
that  fell  on  him  a  few  minutes  before  it  fell,  and  believed  it  was 
safe;  that  defendant's  bank  boss  could  not  have  made  any  other 
test  than  plaintiff  made;  that  the  driver  delivered  inrops  three 
days  before  the  accident;  and  that  slate  can  be  safely  propped. 
Held,  that  the  finding  in  the  general  verdict  that  def endaut  failed 
to  perform  its  statutory  duty  is  not  impeached  by  the  si)ecial 
findings.  Deans  Goal  Co.  v.  P(dland,  607. 

MINES  AKD  Alln  jsRAUI— Action  for  personal  injury  of  mine 
employe,  see  Master  and  Sbbvant,  4,  6,  6,  7;  Davis  Coal  Co.  v. 
Pdland,  607. 
Statutory  safeguards  for  miners  not  class  legislation,  see  Consti- 
tutional Law,  17;  Davis  Coal  Co.  v.  PciUand,  607. 

MOBTOAGE  DEDUCTION  IiAW--See  Taxation. 

MOBTOAOES — Of  wife's  property,  see  Husband  and  Wifx,  1; 
International,  etc.,  Assn.  v.  Watson,  608. 
Redemption  of  lands  held  under  sheriff's  deed,  see  Limitation  of 
Actions,  1 ;  Turpie  v.  Lowe,  SI4. 

1.  Erroneous  Description. — Beformaiion. — ^An  erroneous  description  of 
real  estate  in  a  mortgage  that  is  full  and  consistently  complete 
within  itself,  and  clearly  and  correctly  identifies  another  body  of 
land,  will  not  be  reformed  to  embrace  an  entirely  different 
tract,  to  the  prejudice  of  a  subsequent  mortgagee  who  accepted 
his  mortgage  in  ignorance  of  the  mistake  and  in  &onayi(2e  reliance 
upon  the  appearance  of  the  public  record. 

Rinehcsrdl  v.  Rei/ers,  675. 

2.  Innocent  Mortgagee.  —  Qiotclaim  Deed. — A  mort^^age  having  been 
executed  and  recorded  with  an  erroneous  description,  the  mort- 
gagor conveyed  by  quitclaim  deed  to  a  grantee,  who  "mort- 
gaged and  warranted"  the  land  to  a  second  mortgagee.  Held, 
that  the  fact  that  the  grantee  took  by  quitclaim  deed  did  not  af- 
fect his  mortgagee's  character  of  innocent  purchaser,  so  as  to  give 
the  first  mortgage  priority.  Binehardt  v.  Heifers,  675. 

B.  Foreclosure.  — Payment  by  Orantor.  — Principal  and  Surety.  — Execution, 
—A  ^^rantor  who  sells  real  estate  subject  to  a  mortgage,  and  pays 
the  judgment  rendered  in  foreclosure  of  the  mortgage  assumed 
by  the  grantee,  is  not  entitled  to  execution  and  sale  as  surety, 
imder  §1228  Bums  1901,  until  it  is  judicially  establi^ed  that  he 
stood  in  that  relation  when  he  paid  the  judgment. 

Todd  V.  Oglebay,  S95. 
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L  Foreclosure. — Redemption, — Principal  and  Starety, — ^A  grantee  who 
assnines  and  agrees  to  pay  an  encnmbranoe  on  the  land  as  a  part 
of  the  purchase  price  thereby  becomes  to  the  lien  creditor 
primarily  liable  for  the  debt;  and,  while  the  grantor  will  remain 
equally  bound  by  his  obligation,  yet,  as  between  him  and  his 
grantee,  he  becomes  surety  within  the  meaning  of  §1228  Bums 
1901  providing  that  a  surety  who  has  been  eomi)elled  to  pay  any 
judgment  or  part  thereof  -does  not  thereby  discharge  the  judgment 
by  such  payment,  but  the  same  shall  remain  in  full  force  nur  his 
use,  and,  after  the  plaiatifT  is  paid,  so  much  of  the  judgment  as 
remains  unsatisfied  may  be  prosecuted  to  execution  for  his  use. 

Todd  V.  Oglebay,  696, 

5.  Foreclosure. — Redemption  hy  Owner, — ReeatabliskTnent  of  Lien, — ^The 
provision  of  §782  Bums  1901  that  whenever  any  real  estate  or  in- 
terest therein  sold  at  foreclosure  sale  shall  be  redeemed  by  the 
owner  or  person  claiming  under  him,  thesalethereof  by  the  sheriff 
shall  be  wholly  vacated  as  to  the  real  estate  so  redeemed,  and 
such  real  estate  subject  to  sale  on  execution  as  if  such  sale  had 
not  been  made,  applies  to  a  redemption  made  by  one  who  had 
become  the  owner  of  the  real  estate  by  successive  conveyances 
by  deed  from  the  mortgagor,  and  his  redemption  reestablished 
the  lien  and  oi)eration  of  the  judgment  and  decree  tor  any  balance 
that  remained  unpaid.  Todd  v.  Oglebay,  696, 

8.  Execution  Sales,  — Redemption.  — Extension  of  Time,  — Contracts,  —Stat" 
vie  of  Frauds. — ^An  agreement  for  an  extension  of  the  time  of 
redemption  of  real  estate  sold  on  execution,  although  not  in 
writing,  nor  supported  by  any  consideration  other  than  the  prom- 
ise of  the  redemptioner  to  pay  the  amount  to  become  due,  with 
interest,  when  acted  ux>on  by  the  parties,  is  not  within  the  statute 
of  frauds.  Ttarpie  v.  Lowe,  SI4. 

7.  Redemption. — Contracts. — Action  to  Redeem. — ^In  an  action  by  execu- 
tion defendants  for  the  redemption  of  lands  sold  on  execution, 
plaintiffs  alleged  that  the  purchaser  a^ed  to  extend  the  time 
of  redemption  upon  the  payment  to  him  of  the  amount  of  the 
bid  with  interest ;  that  defendant  advanced  plaintiffs  the  money 
to  redeem  the  real  estate,  and  plaintiffs  procured  the  transfer  of 
the  certificate  of  purchase  to  defendant  to  be  held  by  him  as 
security,  and  that  immediately  thereafter  defendant  procured 
a  deed  to  the  lands,  and  claimed  to  be  the  owner  thereof.  There 
was  no  evidence  that  defendant  was  to  hold  the  certificate  as  a 
mere  security  for  a  loan  and  as  evidence  of  a  lien  upon  the  land, 
no  note  or  other  evidence  of  indebtedness  was  shown  to  have 
been  executed  by  plaintiffs  to  defendant;  defendant  caused  the 
deed  to  be  recorded,  and,  without  objection  by  plaintiffs,  took 
possession  of  the  lands  and  exercised  exclusive  ownership  over  the 
same  for  fourteen  years.  Held,  that  plaintiffs  were  not  entitled, 
under  the  evidence,  to  the  relief  demanded.      Ttarpie  v.  Lowe,  SIj^ 

8.  ExecvUon  Sales. — Redemption. — Extension  of  Time. — ^Where  a  mere 
agreement  is  made  to  extend  the  time  of  redemption  of  real 
estate  sold  on  execution  beyond  the  statutory  x>eriod  of  one  year, 
the  extension  does  not  convert  the  claim  of  the  purchaser  into  a 
security  which  must  be  enforced  in  a  new  action,  but  the  relation 
of  the.  purchaser  to  the  land  remains  that  of  a  successful  bidder 
at  the  ^eriff's  sale,  with  all  of  the  rights  secured  by  such  bidder 
by  the  statute  governing  such  sakles.  Turpie  v.  Lowe,  SI4. 

9.  ExectUion  Sales. — Redemption. — F^ctension  of  Time. — ^The  statutory 
period  within  which  lands  sold  on  execution  may  be  redeemed 
may  be  extended  by  contract  without  otherwise  affecting  or  im- 
pairing the  rights  of  the  holder  of  the  certificate  of  purchase. 

Turpie  v.  Lowe,  SI4. 
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MOTIONS— To  modifj  judgment,  see  Judombht;   8Ume  .v-   Stow, 

MUNICIPAL  OOBPOBATIONS— See  Indianjjpous  Ghastbb. 
Lien  for  street  improTements  against  life  estate,  see  Life  Estate  ; 

MerreU  v.  Ritter,  491, 
Legislatiye  control  of  fire  department,  see  OoNSTrrunoNAii  L^w» 
2,  3;  Stale,  ex  rel,  v.  Fox,  1£6, 

1.  Mtm^rwcd  Judges — Validity  of  Act  Creating  Office  Two  Days  After  Sec- 
tion.— ^The  provisions  of  the  act  of  March  7, 1901  (Acts  1901,  pp.  132, 
134,  135),  making  the  office  of  municipal  judge  in  cities  of  over 
86,000  and  xmder  49,000  inhabitants  come  into  existence  two  days 
after  the  first  election  provided  for  bv  the  act,  and  providing  that 
such  judge  should  not  be  elected  until  the  second  of  such  elections, 
are  -mlid,  though  such  provisions  necessarily  cause  a  vacancy 
which  can  only  be  filled  by  appointment. 

State,  ear  rrf.,  V.  Berghoff,  349, 

2.  Municipal  Judges. — Creation  of  Office. — Appointment  by  Governor, — 
Amendincnl  of  Ft.  Wayne  Charter.— Under  §1  of  the  act  of  March  7, 
1901  (Acts  1901,  p.  132),  construed  with  ^§42,  46,  and  46  of  the  act 
of  1893,  as  amended  by  the  act  of  March  7,  1901  (Acts  1901,  pp. 
132,  134,  135),  the  office  of  municipal  judge  in  certain  cities  did 
not  come  into  existence  until  two  days  after  the  first  election  ino- 
vided  for  by  the  act,  thus  causing  a  vacancy  in  such  office,  which 
the  (Governor  had  power  to  fill  as  against  a  judge  attempted  to  be 
elected  at  such  first  election.  State,  ex  rd.,  v.  Berghoff,  $49, 

8.  Street  Improvements. — Prelimmary  Order. — ^The  preliminary  order 
by  resolution  declaring  a  necessity  for  the  imxirovement  of  a 
street,  as  provided  by  §4289  Bums  1901,  is  not  essential  to  the 
jurisdiction  of  the  common  council  of  a  city,  or  to  the  validity  of 
an  assessment.  Pittsburgh,  etc,,  R.  Co.  v.  Fish,  515, 

4.  Assessments  for  Street  Improvements. — Attorney's  Fees, — The  at- 
torney's fee  allowed  in  an  action  against  a  railroad  company  to 
collect  an  assessment  for  street  improvements  pertains  to  the 
remedy,  and  is  no  part  of  the  assessment. 

Pittsburgh,  etc.,  R,  Co,  v.  Fish,  5S5, 

6.  Street  Improvements. — Failure  to  Qrant  Hearing, —  Collateral  Attack, 
—The  fact  that  the  board  of  trustees  in  making  a  street  im- 
provement assessment  declined  to  award  the  property  owner  a 
hearing,  or  refused  to  receive  and  consider  the  facts  or  evidence 
offered  for  the  purpose  of  rebutting  the  prima  fade  test  or  standard 
fixed  by  statute  for  the  measurement,  in  the  first  instance,  of 
benefits  to  the  property,  does  not  open  the  door  to  a  collateral 
attack  on  its  judgment.  Hibben  v.  Smith,  SOS, 

6.  Street  Improvements. — Assessments.  —  Collateral  Attack, — C3onstru- 
ing  §4290  and  §4294  Bums  1894,  together  and  it  is  manifest  that 
the  assessment  levied  by  the  board  of  trustees  for  the  improve- 
ment of  a  street,  together  with  the  interest  accruing  after  such 
assessment  is  made,  becomes  a  lien,  to  the  extent  of  a  tax,  from 
the  date  at  which  the  improvement  was  ordered,  hence,  while  an 
invalid  assessment  may  be  set  aside,  or  its  enforcement  defeated* 
still  the  court,  xmder  its  judgment,  in  so  doing,  would  not  be 
authorized  thereby  to  impose  or  destroy  the  lien  arising  but  of  a 
subsequent  reassessment,  and  such  lien  would  attach  to  the 
property  as  of  the  date  when  the  improvement  is  made. 

Hibben  v.  Smitk,  S06. 

7.  Foreclosure  of  Improvement  Lien. — Proof  Necessary. — ^In  an  action 
to  foreclose  a  street  improvement  lien,  it  isneoessaxy  to  prove  hj 
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oompetent  eyidenoe  dehors  the  complaint,  eivery  step  in  the  stat- 
ntory  scheme  that  leads  up  to  and  clothes  the  board  of  tnutees 
with  iMwer  to  make  a  Talid  assessment. 

Pittsburgh,  etc.,  R.  Co.  v.  Fish,  695. 

8.  Street  Improvements. — CdUateral  Attack. — ^Unless  the  proceeding  in 
making  a  street  improvement  assessment  is  shown  to  be  void  it 
cannot  be  attacked  in  a  collateral  proceeding. 

Hibben  y.  Smith,  $06. 

9.  Sewers.-'Assessments.^Hearing.^A  property  owner  cannot  ques- 
tion the  assessment  made  against  )us  xvopcrty  for  the  constmo- 
tion  of  a  sewer  in  an  action  to  enforce  the  assessment  on  the 
alleged  ground  that  he  appeared  before  the  committee  and  ob- 
jected, and  the  committee  after  hearing  his  objections  informed 
him  that  his  property  was  not  benefited  by  the  construction  of 
the  sewer,  and  that  they  would  so  reixirt  to  the  council,  but  on 
the  contrary  reported  the  approval  of  the  assessment  by  the  front 
foot  rule,  since  the  committee  was  not  authorized  to  assess  bene- 
fits, but  only  make  recommendations,  and  the  projierty  owner 
WBB  entitled  to  a  hearing  on  his  objections,  not  only  before  the 
committee,  but  before  the  common  council,  and  he  should  have 
presented  his  objections  to  that  body  and  obtained  the  hearing 
accorded  by  the  statute.  Wray  v.  j^,  9£. 

10. «  Sewers. — Assessments. — Constitutional  Lcao. — ^The  act  of  1805  for 
tiie  construction  of  sewers  (Acts  1886,  p.  190)  is  not  unconstitu- 
tional as  providing  for  the  assessment  of  the  cost  thereof  with- 
out regud  to  benefits,  since  ^  thereof  provides  that  the  pro- 
visions of  the  Barrett  law  relating  to  the  assessment  for  street 
improvements  shall  govern  in  makiiig  assessments  for  local 
sewers,  and  by  the  Barrett  law,  ^4294  Bums  1894,  the  power  to 
assess  benefits  to  the  abutting  property  is  vested  in  the  common 
coxmcil,  and  the  council  has  the  right  to  adjust  the  assessments 
so  as  to  conform  to  the  actual  special  benefits  accruing  to  the 
abutting  property  on  account  of  the  improvement. 

Wray  v.  Fry,  92. 

11.  Seiffers.^-Assessments.-^The  tact  that  the  amount  assessed  against 
appellant's  property  for  the  construction  of  a  sewer  was  the  same 
as  that  reported  by  the  city  engineer,  determined  by  frontage, 
does  not  show  that  the  same  was  made  arbitrarily  without  regicd 
to  benefits.  Wray  v.  Fry,  9S. 

12.  Sewers. — Enforcement  of  Assessment. — CcUaleral  Attach. — ^It  is  not 
necessary  to  aver  in  a  complaint  in  an  action  to  enforce  a  sewer  as- 
sessment that  defendant's  proi)erty  was  benefited  bv  the  improve- 
ment, since  it  will  be  presumed  in  such  an  action  ttiat  the  lot  was 
benefited  to  the  amount  of  the  assessment.  Wray  v.  Fry,  9B. 

18.  Seuoers.— 'Assessment. — Collateral  Attach. — The  question  of  benefits 
accruing  to  property  assessed  for  sewer  improvements  is  for  the 
determination  of  the  common  council,  and  their  action  is  conclus- 
ive against  collateral  attack.  Wray  v.  Fry,  9£. 

14.  Sewers. — Negligence. — Ordinance. — A  city  cannot  by  ordinance 
relieve  itself  from  liability  for  injuries  resultiujp^  from  its  negli- 
gence in  maintaining  a  sewer.    Murphy  v.  City  of  Indianapolis,  2S8, 

16.  Sewers. — Damages. — ^Municipal  corporations  in  the  construction 
and  maintenance  of  sewers  and  drains  act  ministerially,  and  their 
negligence  in  that  imrticular  mav  be  made  the  basis  of  an  action. 

Murphy  v.  City  of  Indianapolis,  iS8. 

16.  Alteration  of  Building  Within  Fire  Limits. — Injunction. — ^In  a  suit 
by  a  property  owner  to  enjoin  another  from  making  certain  changes 
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in  a  frame  building  on  the  grounds  that  the  propoBed  alteratiooB 
were  about  to  be  made  in  oontrayention  of  an  ordinance  defining 
the  fire  limits,  and  prescribing  the  character  of  buildings  pCTmis- 
Bible  therein,  and  of  another  ordinance  requiring  a  permit  from 
the  city,  the  facts  showed  that  the  building  was  oonstmcted  before 
the  ordinance  was  adopted ;  the  ordinance  forbade,  within  the  fire 
limits,  the  erection  oz  frame  buildings,  the  restoration  of  frame 
buildings  that  had  been  damaged  to  the  amount  of  fifty  per 
cent.,  and  tiie  repair  of  any  building  with  materials  or  in  a  man- 
ner that  would  make  it  more  susceptible  to  fire;  that  defend- 
ant's building  had  not  been  damaged  and  that  the  materials  and 
the  plans  to  be  used  in  the  proposed  alterations  would  not  increase 
the  hazard  from  fire;  tliat  defendant  applied  to  the  city  cleik, 
but  he  refused  to  issue  a  permit  because  the  council  had  directed 
him  to  do  so.  Held,  that  plaintiff  was  not  entitled  to  an  in- 
junction. O'Brien  t.  Loner,  21U 

NEOUOBKOXr— See  Master  and  Sbbyant;  Bailboads;  Stbset 
Railroads. 

In  construction  of  sewer,  see  Municipal  Oorporations,  14,  16; 
Murphy  v.  City  of  Indianapolia,  SS8. 

,  Injury  at   railroad   and  highway  Grossing,    see  Bailrgadb^B; 
Morford  v.  Chicago,  etc,,  H,  Co,,  494. 

Proof  of  contributory  negligence  in  personal  injury  cases,  see 
Trlal,  8;  IndianapoliB  St  R.  Co,  v.  Taylor,  nj^ 

Injury  of  trespasser,  see  Railroads,  8,  9;  Brooksy.  Pittsburgh,  etc., 
R.  Co.,  €2, 

1.  Complaxni,  —  CofntrHnOary  Negligence.  — A  complaint  which  shows 
actionable  negligence  on  the  part  of  defendant,  in  an  action  for 
personal  injuries,  and  also,  under  the  facts  pleaded,  establisheB 
a  defense,  is  bad  on  demurrer. 

Boherte  y.  IndMinapoUi  St.  B.  Co.,  6S4. 

2.  Street  BmlroadB.'—Injwry  of  Conductor.— A  conductor  of  a  street 
railroad  company  cannot  recover  for  injuries  sustained  in  ex- 
erting or  straining  himself  in  turning  a  car  on  a  turntable  on 
the  ground  that  the  turntable  was  out  of  repair  and  defendant 
had  promised  to  repair  the  same,  since  plaintiff  was  xmder  no 
obligations  so  to  exert  himself  in  his  effort  to  turn  the  table,  and 
was  thereby  guilty  of  negligence. 

BoberU  y.  Indianapolis  St.  B.  Co.,  634. 

8.  Jny'tiry  of  Mine  Employe.  —  Contributory  Negligence.  —  ComplaHU. 
— ^Where,  in  an  action  bv  a  miner  for  damages  resulting  from 
the  falling  of  a  mine  roof,  it  appeared  from  the  complaint  that 
plaintiff  was  an  experienced  miner  who  knew  that  defendant 
had  failed  to  provide  props  as  xnrovided  by  statute,  and  with  this 
knowled£[e  continued  his  work  till  injured,  but  that  there  was 
nothing  in  the  apx)earance  of  the  roof  to  indicate  immediate 
danger;  that  he  was  unable  to  find  defects  by  the  usual  tests;  and 
that  he  could  and  would  have  propped  the  roof  if  the  necessary 
timbers  had  been  supplied,  the  specific  averments  do  not  overcome 
the  general  allegation  of  freedom  from  fault. 

Jhvia  Coal  Co.  v.  PoUand,  $07. 
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mfiOOTIABLS  XlfSTilUMSNTS— Import  a  consideration,  see 
GoNTRAOTS,  8;  Moffic  Packing  Co.  v.  Stone-Ordeant  etc.,  Co.,  6S8. 

NEW  TBIAL— Argument  of  motion  for  new  trial,  see  Trial,  12; 
Wheeler  v.  State,  687. 

Newly  Discovered  Emdence. — CompkdrU.—A  complaint  for  a  new  trial 
of  an  action  to  recover  for  drilling  a  well,  on  the  gronnd  of  new 
evidence  discovered  after  the  term  at  which  the  nnal  judgment 
in  the  main  action  was  rendered,  disclosed  that  the  principal  con- 
troversy in  the  trial  was  as  to  whether  the  well  had  been  drilled 
into  the  rock,  and  as  to  whether  a  two-inch  pipe  would  be 
sufficient  to  furnish  an  ample  supply  of  water  tree  of  sand; 
the  facts  uix>n  which  the  testimony  of  two  of  the  witnesses  were 
based  were  obtained  some  time  after  the  trial,  at  the  instance  of 
appellant,  in  drawing  out  the  casing  from  the  well;  the  facts 
proi>osed  to  be  shown  by  the  other  witness  were  matters  with  which 
he  was  familiar  at  the  former  trial.  The  latter  witness  testified 
at  the  former  trial,  and  was  cross-examined  bv  complainant.  The 
excuse  given  for  not  discovering  before  the  former  trial  the  facts 
which  he  proposed  to  show  by  the  other  witnesses  was  that  he  was 
informed  by  well  drillers  that  the  casing  could  not  be  drawn. 
Meld,  that  tiie  complaint  does  not  present  a  sufficient  showing  of 
diligence.  Zimmerman  v.  Weigd,  S70. 

NOK  EST  FA0TT7M— Sufficiency  of  evidence,  see  Bnxs  and  Kotbs, 
8;  Brema  v.  Sherman,  S00» 

KOTABT  PUBLIC— Omission  of  revenue  stamp  from  certificate, 
see  Internal  Bbybnub;  Magic  Packing  Co.  v.  Stone-Ordean,  etc,, 
Co.,  638. 

NOTICE— To  quit,  see  Landlord  and  Tenant,  4;  LauJtman  v.  MH- 
Ut,  38g. 

NinSANCE— 

1.  Damages. — Pvhlic  Nuisance, — ^The  erection  and  maintenance  of  a 
permanent  building  across  a  public  street,  thereby  closing  it 
against  travelers,  constitutes  a  pubUo  nuisance,  subject  to  in- 
dictment and  abatement  by  the  State;  but  an  individual  has 
no  right  of  action  to  recover  damages  from  tlie  author  of  such 
nuisance  unless  he  is  able  to  show  that  he  has  sustained  some 
particular  or  peculiar  injury,  differing  in  kind,  and  not  com- 
mon to  the  general  public.      O'Brien  v.  Central  Iron,  etc.,  Co.,  £18. 

2.  Damages. — AcHon. — ^In  an  action  for  damages  for  the  obstruc- 
tion of  a  street  upon  which  their  property  abuts,  plaintiffs  allege 
that  when  they  purchased  and  first  occupied  said  lot  the  street 
was  a  regularly  platted,  dedicated,  improved  and  traveled  street, 
and  constituted  the  only  way,  and  was  exclusively  used  by  the 
plaintiffs  in  going  from  and  returning  to  their  home;  that  de- 
fendants constructed,  and  still  maintain,  a  permanent  building 
on  and  across  said  street,  thereby  completely  obstructing  the 
street,  and  preventing  travel  thereon;  that  the  obstruction  is  lo- 
cated between  plaintiffs'  residence  and  the  business  portion  of 
the  city,  and  there  is  no  cross  street  or  outlet  between  the  obstruc- 
tion and  plaintiffs'  property,  and  plaintiffs'  e«*ess  and  ingress  to 
and  from  their  property  is  wholly  cut  off.  tield,  that  the  com- 
plaint shows  that  the  injury  suffered  by  plaintiffs  by  reason  of 
such  obstruction  is  peculiar  to  themselves,  and  different  from 
that  suffered  by  the  other  residents  of  the  community,  and  states 
a  cause  of  action.  O'Brien  v.  Central  Iron,  etc.,  Co.,  £18. 
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OFFIOEBS-^Oreation  of  office  two  days  after  election,  see  Mumo- 
IPAL  Ck>BPORATlON8,  1,  2;  Stale,  ex  rd.,  T.  Berghoff,  S49. 
Bemoval  of  policeman,  see  Indianafous  Ohartbb,  1-4;  IU)th  y. 

Stale,  exrel,,  £4^. 

Bonds. — Actions, — Fee  and  Salary  Law. — Recorder. — ^An  action  may  be 
maintained  on  the  bond  of  a  oonnty  recorder  nnder  ^7543  Bums 
1901  for  faUnie  to  pay  oyer  to  the  county  treasurer  fees  collected 
by  him  as  snch  officer  as  proyided  by  the  fee  and  salary  law  of 
1891.  ShOling  y.  Stale,  ex  rd.,  186. 

aVEBXfJLED  OASES— See  Oasbs  Ovsrrulbd. 

PABSNT  AND  CHILD— 

Support  and  Maintenance. — Custody. — ^Where  the  father  has  so  oon- 
dacted  himself  that  it  is  necessary  and  proper  to  depriye  him  of 
the  custody  of  his  minor  child,  he  is  not  thereby  released  from 
his  duty  to  snpiwrt  such  child.  Leibold  y.  LeHbold,  60. 

PABTNEBSHIP— 

1.  Accounting. — Demand. — Dissolution. — ^No  demand  is  necessary  be- 
fore bringing  snitforan  accounting  and  settlement  between  part- 
ners, where  it  is  shown  that  the  obiect  for  which  the  copartner- 
ship was  entered  into  has  been  fully  accomplished  and  nothing 
remains  to  be  done  except  to  diyide  the  assets  among  the  part- 
ners. Hanna  y.  McLaughlin,  i9t. 

2.  Conversion  of  Funds  by  Partner. — Trusts. — Where  a  partner  with- 
out the  consent  of  his  copartners  applied  partnership  funds  to 
the  parent  of  his  indiyidual  debt,  in  the  discharge  of  a  mort- 
gage hen  on  real  estate  owned  by  himself  and  wife,  and  afterwards 
conyeyed  his  interest  in  the  property  to  his  wife,  who  had  knowl- 
edge of  the  fraud,  such  partner  is  a  trustee  of  the  firm  for  the 
partnership  funds,  and  the  real  estate  is  subject  to  the  trust  in 
f ayor  of  the  copartners  to  the  extent  of  their  interests  in  the  funds 
thus  conyerted.  Ednna  y.  McLaughlin,  a^£. 

PAYUENT— Presumption  of  payment,  see  Bills  Ain>  Notes,  1; 
Toner  y.  Wagner,  447, 
Burden  of  preying,  see  Bills  akd  Kotbs,  2;  Carver  y,  Forry,  76. 

PliEADIKGK-Oondition  precedent,  see  Oontraots,  9;  Magic  Pack- 
ing Co.  y.  Stone-Ordean,  etc.,  Co.,  6S8. 

Limitation  of  actions,  see  Appeal  and  Error,  38;  Turpie  y.  Lowe, 
SI4. 

Oroes-complaint,  see  Actions,  2;  Todd  y.  Oglehay,  596. 

Consideration  need  not  be  ayerred  in  action  on  negotiable  con- 
tract, see  OONTRAOTS,  8;  Magic  Packing  Co.  y.  Stone-Ordean,  etc., 
Co.,  638. 

Action  to  collect  stock  subscription,  see  Corporations,  2;  Coamar 
han  V.  Campbell,  SfS6. 

1.  Based  on  Written  Instrument.— How  Instrument  Made  Pari  of  Plead- 
ing.—In  order  to  make  a  written  instrument  on  which  a  plead- 
ing is  founded  a  part  of  the  pleading,  under  §366  Bums  1901,  it 
is  not  necessary  that  the  instrument  or  a  copy  be  actually  attached 
to  the  pleading.  Thompson  y.  Recht,  SOS. 
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2.  Foundation  of  Action, — Debt  Due  Ancestor, — Bequest. — ^In  an  action 
for  the  contract  price  of  real  estate,  payable  at  the  death  of 
grantor,  bequeathed  to  plaintiff,  the  promise  to  pay  is  the 
lonndation  of  the  action,  and  the  will  bequeathing  the  debt  to 
plaintiff  need  not  be  made  part  of  the  complaint. 

Jester  v.  OusHn,  S87, 

8.  Exhibits, — Reference. — Where  a  defense  set  up  in  an  answer 
arose  out  of  the  instrument  sued  upon,  a  copy  of  which  was 
filed  with  the  complaint,  the  instrument  was  before  the  court, 
not  only  for  the  purposes  of  the  complaint,  but  equally  in  aid  of 
an  answer,  set-off,  or  counterclaim  founded  ux)on  it,  and  it  is 
sufficient  in  such  cases  to  refer  to  the  exhibit  already  on  file  with- 
out making  an  additional  copy. 

Fravikel  v.  Michigan  Mut,  Life  Ins,  Co,,  SO4, 

4.  Contracts. — WTien  Presumed  to  be  Oral, — ^Where  the  complaint  in 
a  suit  for  the  specific  performance  of  a  contract  to  convey  land 
is  silent  as  to  whether  the  contract  was  oral  or  in  writing,  it  will 
be  presumed  to  have  been  oral.  Homer  v.  McConnell,  980. 

5.  Answer, — Partial  Failure  of  Consideration, — ^A  plea  which  in  gen- 
eral terms  alleges  no  consideration  is  good,  but  one  whidi  at- 
tempts to  set  up  a  whole  or  partial  failure  of  consideration  must 
state  facts  sufficient  to  establish  such  failure. 

Osborne  &  Co,  v.  Hardin,  S26, 

6.  Answer, — ^An  answer  in  bar,  to  be  good  on  demurrer,  must  answer 
all  that  it  assumes  to  in  the  introductory  part. 

Osborne  <&  Co,  v.  Hardin,  SS5. 

7.  Set-Off, —An.  answer  to  a  complaint  in  an  action  by  an  agent 
against  an  insurance  comx>an^  for  renewal  commissions  under  a 
contract  of  employment  pleadmg  a  set-off  to  such  demand  premi- 
ums collected  by  plaintiff  and  appropriated  to  his  own  use  is  not 
objectionable  as  failing  to  show  that  the  set-off  arose  out  of  a 
debt,  duty,  or  contract  held  by  defendant  at  the  time  the  suit  was 
commenced,  within  the  meaning  of  ^351  Bums  1901,  where  the 
answer  avened  that  the  plaintiff  collected  moneys  under  the  agree- 
ment sued  upon,  which  it  was  his  duty  to  pay  over  to  defendant, 
but  which  he  wrongfully  retained  and  appropriated  to  his  own 
use.  Frankel  v.  Michigan  Mut,  Life  Ins,  Co,,  S04, 

8.  When  Defect  Not  Cured  by  Special  Finding,— -Where  an  averment 
essential  to  the  sufficiency  of  a  pleading  is  omitted  therefrom, 
and  tiie  special  finding  finds  said  omitted  averment,  which,  if 
it  had  been  contained  in  the  pleading,  would  have  rendered  the 
same  sufficient,  this  will  not  supply  the  allegation  omitted,  or 
otherwise  cure  the  defect  in  the  complaint,  for  the  reason  that 
such  a  finding  is  outside  the  issues.     Goodvnney,  CadwaUader,  g09, 

9.  Conditions  Precedenti—The  rules  of  code  pleading  permit  a  party 
to  show  performance  of  conditions  precedent  by  specific  aver- 
ments as  well  as  by  a  general  allegation. 

Kenney  v.  Bevilheimer,  66S. 

POUCEMEK— Removal,  see  Indianapolis  Chabter,  1-4;  Roth  v. 

Stale,  exrel,,  £4£, 
POBTEB  STJPEBIOB  00T7BT— Jurisdiction,  see  Ooubts,  2;  Swartz 

V.  Board,  etc,,  I4I, 
"POWER  OF  ATTOBNXY— To  sign  remonstrance,  see  Intozioat- 

INQ  Liquors,  1,  2,  3;  Ludung  v.  Cory,  58£, 
FBIMABY  ELECTIOKS— See  Elbotions. 
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PBIKOIPAIi  Am)  AOENT— Contract  between  agent  and  insur- 
ance company,  see  Contbaots,  4,  5,  6,  7;  Frankel  v.  Michigan 
Mvi,  Life  Ins.  Co.,  304> 

1.  Mortaciffes. — Husband  and  Wife. — Svretyship. — One  who  collected 
dues  ioT  a  building  and  loan  association  and  forwarded  the  same 
to  the  home  office,  and,  occasionally,  at  the  instance  of  tlie  bor- 
rower, filled  out  applications  for  loans,  and  sent  them  to  the 
home  office,  is  not  an  agent  of  the  company  so  as  to  bind  it 
with  knowledge  that  money  loaned  to  a  married  woman  on 
her  separate  real  estate  was  borrowed  solely  for  the  purpose  of 
paying  her  husband's  debts.  International,  etc,,  Assn.  v.  Walson,  508. 

2.  Proof  of  Agency.— Where  notice  or  knowledge  is  sought  to  be 
imputed  to  the  principal  through  the  agent,  it  is  essential  and 
requisite  that  such  agency  or  authority  to  act  for  the  principal  be 
first  proved  either  by  positive  or  circumstantial  evidence,  at  least 
to  the  extent  of  establishing  a  prima  facie  case  of  such  agency. 

IntemaUondl,  etc.,  Assn.  v.  Watsmi,  508. 

PBINOIPAL  AND  ST7BETY— Establishment  of  suretyship,  see 
AonoNS,  2;  Mortqages,  S;  Todd  v.  Oglebay,  595. 

Judicial  Determinatum. — Bnforcemenl  of  Judgment  by  Surety. — One  who 
has  i>aid  a  judgment  before  the  question  of  his  suretyship  has  been 
determined  may  have  that  relation  established  by  applying,  in  a 
proper  action,  to  the  court  that  rendered  the  original  judgment, 
and  become  thus  entitled  to  an  order  for  execution  for  his  use. 

Todd  V.  Oglebay,  595. 
PB0CX8&— In  action  against  foreign  fraternal  insurance  company, 
see  Inburanob,  5;  Modem  Woodmen  y.  Noyes,  503. 

FUBLIO  BEOOBP  Satisfaction  of  judgment  by  attorney,  see 
Alterinq  Pubijo  Beoords;  State  v.  Henning,  196. 

dUlETlKQ-  TITLB— 

'  1.  Complaint.— A  complaint  to  quiet  title  alleging  that  plaintiff  is 
the  owner  in  fee  simple  and  entitled  to  the  x)ossession  of  the  real 
estate,  and  that  defendant  is  claiming  title  thereto,  and  a  right 
to  t^e  possession  thereof,  which  claim  is  without  right,  and 
unfounded,  and  casts  a  cloud  upon  plaintiff's  title,  is  sufficient, 
under  61082  Bums  1901,  although  it  is  not  averred  tliat  the  title 
claimed  by  defendant  is  adverse  to  the  title  claimed  by  plaintiff. 

Brown  v.  G>x,  56*^ 

2.  Execution  Sale.— Possession.— When  a  purohaser  of  land  at  a 
sheriff's  sale  obtains  his  deed  therefor  he  is  entitled  to  the  im- 
mediate x>ossession,  and  the  act  of  the  former  owner  in  with- 
holding it  from  him  is  unlawful.  Broum  v.  Cox,  364. 

8.  Adverse  Possession. — Evidence. — Where  in  an  action  f or  i)os- 
session,  and  to  quiet  title,  it  appeared  that  defendant,  while 
the  owner  of  the  real  estate,  executed  a  mortgage  thereon  to 
plaintiff,  which  mortgage  was  duly  foreclosed  and  the  prop- 
erty purchased  by  plaintiff,  and,  after  the  expiration  of  tbe 
year  of  redemption,  a  sheriff's  deed  executed  to  plaintiff, 
and  thereafter  defendant  unsuccessfully  prosecuted  an  action  to 
set  aside  the  sale  and  conveyance,  alleging  ownership  of  the  land, 
and,  in  the  action  to  quiet  title,  appeared  and  filed  an  answer  in 
general  denial  and  a  cross-complaint  asserting  ownersliip  and 
right  of  possession  against  plaintiff,  no  direct  proof  was  necessary 
that  defendant  was  claiming  title  or  interest  in  the  land  adverse 
to  plaintiff.  Broum.  v.  Q^r,  304, 
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4.  Trial.  —Evidence.— -Where  in  an  aotion  to  quiet  title  the  de- 
fendauts  were  heirs  of  former  owners  or  mortgagees  of  the 
lands  described  in  the  oomplaint,  they  had  the  right,  under 
general  denial,  to  give  in  evidence  the  mortgages  under  whioh 
they  claimed  an  interest  in  the  real  estate  as  well  as  the  probate 
of  the  will  of  an  ancestor.  Kaufman  v.  Pretton,  361, 

RATLBOADS— See  Oarbiebs;  Stbbbt  Bailboads. 
Drainage  of  right  of  way,  see  Drains,  4;  Pittsburgh,  etc.,  R,  Co.  y. 

MacfUer,  169. 
Benefits  of  drain  to  railroad,  see  Dbains,  2,  8;  Pittslnargh,  etc,,  R, 
Co,  V.  Machler,  169, 

1.  Right  of  Way. — Lien  for  Street  Improvements, — Personal  Judgment, 
— ^Property  of  a  railroad  company  whioh  is  essential  to  the  oper- 
ation of  the  road,  and  in  carrying  forward  its  corporate  purpose, 
will  not  be  ordered  sold  by  piecemeal  to  satisfy  a  lien'  for  street 
improvementB,  but  in  lieu  of  an  order  of  sale  the  court  will  award 
the  plaintiff  a  personal  judgment,  to  be  coUeoted  as  ordinary 
judgments  at  law  are  collected.  Pittsburgh,  etc,,  R.  Oo,  v.  Fish,  6£S. 

2.  HighuKty  Crossings.— A.  railroad  company  is  authorized  by  $61S8 
Bums  1^1  to  construct  its  road  across  a  highway  only  on  con- 
dition that  it  restore  the  highway  ''  to  its  former  state  '*  or  place 
it  in  such  condition ' '  as  not  to  unnecessarily  impair  its  usefulness' ' 
and  "so  as  not  to  interfere  with  the  free  use  of  the  same,"  and 
'*  in  such  manner  as  to  afford  security  for  life  and  property. " 

Chicago,  etc.,  R,  Co,  y.  State,  ex  rel,,  189. 
8.  Highway  Crossings, — The  duty  of  restoring  and  maintaining  the 
free  and  safe  use  of  highways  where  they  are  crossed  by  railroads 
includes  whatever  is  necessary  to  acomplish  that  object  which 
is  rendered  necessary  by  reason  of  the  construction  of  the  rail- 
road; if  it  cannot  be  done  by  a  grade  orossinff,  the  company 
must  carry  its  tracks  either  over  or  under  the  highway,  or  the 
highway  over  or  under  its  tracks. 

Chicago,  etc.,  R,  Co,  y.  State,  ex  rel.,  189. 

4.  Highway  Crossings,— Mandamus.— Where  a  railroad  company  oon- 
•  structs  and  maintains  a  highway  crossing  in  such  manner  as  un- 
necessarily to  impair  the  usefulness  of  the  highway,  either  l^ 
int^ering  with  its  free  use,  or  not  affording  security  for  the  life 
or  property  of  those  usin^  the  same,  mandamus  will  lie  to  compel 
the  company  to  perform  its  duty  as  set  forth  in  the  statute. 

Chicago,  etc,,  R,  Co,  v.  State,  ex  rel.,  189. 

5.  Collision  at  Highway  Crossing, — Contributory  Negligence,  — Special 
Findings, — ^In  an  action  to  recover  daznages  for  death  caused  by 
collision  with  a  locomotive  at  a  highway  crossinff,  the  Jury 
returned  a  general  verdict  for  plaintiff,  and  found  specially, 
in  answer  to  interrogatories,  that  deceased  could  have  seen  the 
headlight  on  the  locomotive  in  time  to  have  avoided  the  oollision, 
if  he  had  looked,  and  that  he  heard  the  noise  of  the  train  about 
ten  minutes  before  the  collision,  and  could  have  heard  the  train 
at  any  time  thereafter  until  the  collision  if  he  had  listened. 
Held,  that  it  was  not  error  for  the  court  to  sustain  defendant's 
motion  for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict.    Morford  v.  Chicago,  etc.,  R.  Co.,  494, 

6.  Fire.  —  Tntervening  Agency.^  Ordinary  Wind, — A  complaint  al- 
leging spr(;ad  of  fire  from  defendant  s  railroad  right  of  way 
to  plaintiffs'   buildings,   caused  by  an  ordinary  wind,  is  not 
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demtuTable',  sinoe  an  ardinarj  wind  ia  not  a  new  and  inde- 
pendent intervening  agency.  Chicago,  etc,,  R.  Co.  ▼.  Lesh^  4SS, 

7.  Fires, — Evidence,  — In  an  action  against  a  railroad  •  company 
for  damages  sustained  from  fire  escaping  from  its  right  of 
way,  eTidenoe  was  properly  admitted  conoeming  the  condition  of 
the  right  of  way  with  respect  to  combustible  materials  upon  it  in 
the  locality,  but  at  other  like  places,  and  also  concerning  fires 
occorring  on  the  right  of  way  in  the  locality,  but  at  other  times 
and  places,  recently  before  and  after  that  sued  for. 

Wabouh  R.  Co.  ▼.  imer,  174^ 

8.  Negligence, — Carrien. — rr««paM6r».— Plaintiff's  decedent  alighted 
from  a  train  in  the  railroad  switch-yard  and  proceeded  to  walk 
in  the  si>ace  between  the  tracks  of  the  carrier  company  and 
those  of  defendant  toward  a  public  street  and  was  strack  by 
an  engine  belonging  to  defendant  company  resulting  in  injories, 
causing  his  death.  There  was  no  evidence  that  decedent's  veril 
had  been  perceived  by  the  men  in  charge  of  the  engine.  Held, 
that  decedent  was  a  trespasser  upon  defendant's  tracks,  that  de- 
fendant did  not  owe  him  the  duty  to  use  ordinary  care  for  his 
protection  and  was  not  liable  for  negligently  causing  his  death. 

Brooks  V.  Pittsburgh,  etc,,  R.  Co,,  6S. 

9.  TTtZ/tiZn^w. —Decedent  was  passing  along  defendant  railroad 
comi)any's  private  tracks  and  as  he  approached  a  public  crossing 
was  struck  by  defendant's  eng^e  and  received  injuries  resulting 
in  his  death.  The  engine  was  being  run  at  the  rate  of  fifteen 
miles  an  hour,  in  violation  of  the  oity^ordinance,  without  sound- 
ing the  whistle  or  ringing  the  bell.  The  particular  penl  that  re- 
sulted in  the  death  of  decedent  was  a  matter  of  but  little  more 
than  a  moment's  duration,  and  there  was  no  evidence  that  de- 
fendant's servants  in  charge  of  the  engine  had  knowledge  thereof. 
Held,  that  the  killing  was  not  wilful. 

Brooks  V.  PiUshwrgK  etc,,  R,  Co,,  &S, 

10.  Passenger  Pvt  Off  at  Wrong  Point, — TrespoMer, — ComptotTi/.— In 
an  action  against  an  electric  railroad  oomi)any,  the  complaint 
alleged  that  plaintiff,  being  a  passenger  on  defendant's  road, 
with  the  route  of  which  he  was  not  familiar,  told  the  con- 
ductor where  he  desired  to  get  off,  and,  relying  ni>on  the  infor- 
mation received  from  the  conductor,  got  off  at  the  vnrong  point; 
that  not  knowing  any  other  way  to  reach  his  destination,  he  started 
on  foot  along  defendant's  ri^ht  of  way;  that  while  proceeding 
with  due  care,  he  "struck  his  foot  against  a  stake  that  defend- 
ant's agents  or  employes  had  carelessly  and  negligently  left  stick- 
ing above  the  ground,"  and  was  injured,  and  that  plaintiffs 
injury  was  '  *  wholly  from  the  aforesaid  carelessness. ' '  Held,  that, 
since  the  complaint  did  not  aver  that  plaintiff  was  wrongfully  put 
off  the  car,  it  based  the  action  upon  the  negligent  obstruction  of 
the  road,  and  was  not  sufficient  to  withstand  a  demurrer. 

Indiana  R,  Co.  v.  Feirich,  621. 

BEAIi  ESTATE—Parol  contract  to  convey,   see  Ldctation  or 
AonoNS,  2;  Homer  v.  McConnell,  S80. 

BECEIVEBS— 

Mandamus. — Complaint. — ^An  application  for  a  writ  of  mandamus 
against  the  receiver  of  a  railroad  company  is  not  sufficient,  wheie 
it  is  not  averred  that  leave  of  court  to  bring  the  suit  was  ob- 
tained, or  that  the  receiver  was  appointed  by  a  United  States 
court.  MaloU  v.  State,  ex  ret.,  678. 
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BEOEIVINa  STOLEN  GOODS— Indictment,  aee  Obdonal  Law, 

1,  2,  3,  4;  Semon  v.  State,  66. 

AEOOBBS— See  Altering  Pubuo  Bboobds. 

Satisfaction  of  Judgment  by  Attorney  at  Law.^An  attorney  at  law, 
acting  nnder  an  employment,  may  lawfollv  receive  for  his 
client  payment,  and  may  enter  satisfaction  of  a  judgment,  and 
the  entry  of  satisfaction  thns  made  is  a  "record  auworized  by 
law  "  within  the  meaning  of  §2016  BnrBS  1901. 

State  V.  Henning,  196. 

BEFOBMATION  OF  INSTKUMENTS— Erroneous  description  of 
real  estate,  see  Mobtgages,  1 ;  Rinehardt  y.  Reifers,  €75. 

BEMONSTBAKCE— Against  license  to  sell  intoxicating  liquor, 
see  Intoxicating  Liquors,  1,  2,  8;  Lwdwig  v.  Cbry,  689. 
To  petition  for  free  gravel  road,  see  Highways,  7 ;  Gifford  v.  Baker, 
SS9. 

SALES— Appraisement  of  property  sold  at  assignee's  sale,  see 
Assignment  fob  Benefit  of  Obbditobs,  2 ;  Peele  v.  OUo,  etc. ,  Od 
Co.,  S74. 
Notice  of  petition  to  sell,  see  Assignkbnt  fob  Benefit  of  Obed- 
rroRS,  3;  Peele y.  Ohio,  etc.,  OU  Co.,  S7i. 

1.  Options. —An  optional  agreement  to  sell  proi)Qrty,  without 
obligation  to  purchase  or  accept,  may  be  enforoedy  if  inade  upon 
a  proper  consideration. 

Magic  Packing  Co.  v.  SUme-Ordean,  etc.,  Co.,  5S8. 

2.  Conditioned  Sale. — Retention  of  Property  by  Pwrchaser. — ^The  reten- 
tion of  a  machine  purchased  witn  warranty  after  it  was  found 
to  be  defective  and  after  attempted  repairs  by  the  seller  will  not- 
bind  the  purchaser,  where  the  purchaser  acted  upon  the  request  of 
the  seller's  agent,  who  promised  that  it  should  be  made  to  work. 

Kenney  v.  BeviUieimer,  663. 

8.  Contract  of  Sale.'--Conditions.'^Presimiptions.'—Jii  a  contract  for 
the  sale  of  machinery,  the  stipulations  that  the  makers  of  the 
notes  to  be  given  in  payment  would  give  a  mortgage  on  delivery, 
and  i)ay  the  freight  to  the  place  of  delivery,  must  be  presumed  to 
have  been  waived  by  the  sellers,  or  complied  with  by  the  makers 
of  the  notes.  Kenney  v.  BevUheimer,  66S. 

4.  Breach  of  Warranty. — Answer. — In  an  action  on  a  note  for 
machinery,  an  averment  in  an  answer  setting  up  a  breach  of  war- 
anty,  that  on  account  of  the  defects  the  machine  was  not  worth 
more  than  9400,  which  amount  had  been  paid  on  account  of  its 
purchase,  is  a  sufficient  averment  as  to  the  diunages  sustained. 

Kenney  v.  BevUheimer,  663, 

6.  Breach  of  Warranty. — Answer. — ^In  an  action  on  a  note  given 
for  machinery,  an  answer  setting  up  a  warranty  is  not  bad  be- 
cause it  shows  that  defendant  continued  to  use  the  machine  after 
time  given  for  trial,  where  it  is  expressly  averred  that  such  use 
was  authorized  by  the  sellers.  Kenney  v.  BevUheimer,  663. 

SEWEBS--See  Munioipal  Oobpobations. 
Assessments,  see  Eminent  Dom:ain,  1;  Qas  Light,  etc.,  Co.  ▼.  City  of 

New  Albany,  968. 

SPECLAL  FINDIKa— See  Tbial. 
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BFEOIAXi  JT7DGB— Holding  adjoumed  tetm  of  oonrt  after  com- 
menoement  of  regular  term  in  another  oonnty  of  samecizcnit,  see 
Courts,  6;  Wheder^,  Stale,  687, 

ST ATOTB  OF  FBAT7DS— See  Frauds,  Statute  of. 

STATT7TE  OF  UHITATIOKB— See  Ldotation  of  AotioKIb. 

STATUTES— Defeotive  title  to  act,  see  Insurance,  1,  2;  Stale,  ex 
rel,,  V.  Oommerdcd  Ins.  Co.,  680. 

Mortgage  deduction  law,  §8417a  Btuhs  1901,  is  oonstitational,  see 
Taxation,  3;  State,  ex  rel.,  v.  Smith,  643. 

Act  creating  superior  court  for  Lake,  Porter  and  LaPorte  coun- 
ties, see  CJoNSTTTUTiONAL  Law,  11,  12;  Swartz  v.  Board,  etc.,  W- 
.  Oreating  boards  of  children's  guardians,  see  Ck)NST]TunoNAL 
Law,  13,  14,  15,  16;  WUkisariY.  Board  of  Children's  Guardians,  1. 

Act  of  1893,  p.  34,  and  act  of  1897,  p.  245,  concerning  assign- 
ments for  benefit  of  creditors  are  invalid,  see  Assionuent  fob 
Benefit  of  Creditors,  1;  Peele  v.  Ohio,  etc.,  OH  Co.,  874- 

Section  7086  Bums  1901,  as  to  injury  under  employers  liability 
act  occurring  in  another  state  is  unconstitutional,  see  Master 
AND  Servant,  1;  Baltimore,  etc.,  R.  Co.  v.  Beed,  £5. 

For  table  of  statutes  uited  and  construed,  see  page  XXVL 

Construction.^'^ Final  and  Condutive.  "^To  declare  that  the  decision 
of  the  circuit  court  shall  be  "final  and  conclusive,"  is  the  equiv- 
alent of  declaring  that  the  court's  judgment  shall  not  be  subject 
to  review  on  apx>eal.  Pittsburgh,  etc.,  B.  Co.  v.  GtUespie,  454, 

STENOOSAFHEii— Testimony  of  as  to  evidence  on  former  trial, 
see  EviDENC^.\  I ;  Wabash  B.  Co.  v.  Miller,  174. 

STBEET  nflCt^OVEMENTS— See  Municipal  Ck)RFORATiONS. 
Personal  judgments,  see  Railroads,  1;  Pittsburgh,  etc.,  B.  Co.  ▼. 
Fish,  635. 

STBEBT  BAHjSOADS— See  Railroads. 

1.  Franchises. — Special  Privileges. — ConstitutUmal  Law. — The  act  of 
March  5,  1899,  authorizes  cities  of  more  than  100,000  population, 
according  to  the  last  federal  census  preceding  the  incorporation 
of  ''any  street  railroad  company  now  or  heieafter  organized," 
to  enter  into  a  contract  with  any  such  company,  to  the  exclusion 
ot  all  others,  extending  its  franchise  for  a  tcorm  not  exceeding 
thirty-four  vears,  and  fixing  fares  for  ];>assengers  at  a  rate  higher 
than  that  fixed  by  a  previous  statute.  The  act  also  contains  a 
provision  that  upon  the  failure  to  contract  with  any  such  com- 
pany, such*  city  tlirough  its  board  of  public  works  shall  "open  to 
free  competition  the  further  occupancy  for  a  period  not  exceed- 
ing thirty  years,"  and  on  such  conditions  as  it  may  deem  best. 
Held,  that  the  act  is  not  unconstitutional  as  being  a  grant  of 
special  privileges.  Smith  v.  Indianapolis  St.  B.  Vo.,  426. 

2.  Corporations. — Creation  by  Special  Act. — Ertending  Bights  of  Ex* 
isting  Street  BaUway  Company. — The  act  of  March  5, 1S99,  empower- 
ing cities  of  a  certain  class  .to  contract  with  a  street  railway 
company  extending  its  franchise  and  otherwise  enlarging  its  rights 
is  not  unconstitutional,  as  being  in  violation  of  $ld»  axtiole  11  of 
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the  State  Oonstitntion,  Teqniring  corporations  other  than  banking 
corporations  to  be  formed  nnder  general  laws;  since  the  act  does 
not  relate  to  the  creation  of  corporations,  but  provides  for  the 
granting  of  more  rights  to  street  railways  already  organized. 

Smith  y.  Indianapolis  SU  E.  Co.,  4S5. 
8.    Incorporation.  — Prenmption,  —In  an  action  asainst  a  street  rail- 
road corporation,  it  will  be  presumed  that  the  defendant  com- 
pany was  organized  nnder  the  general  act  for  the  incorporation 
of  street  railroads.     (§4143  et  »ea.  B.  S.  1881. ) 

amith  v.  Indianapolia  8U  R.  Co,,  426. 

4.  Change  of  Motive  Power. — Ordinance  RegvJUUing  Speed. — Applica- 
bility.--Oity  ordinances  adopted  in  1864  and  1876  regulating  the 
rate  of  speed  at  which  a  horse-power  street  car  comi>any  should 
ran  its  cars  are  not  applicable  to  the  succestor  of  such  company 
operating  its  cars  by  electricity,  although  the  electric  company 
by  the  terms  of  its  fitsnchise  accepted  the  duties  and  obligations 
imposed  upon  its  predecessor,  and  the  court  properly  excluded 
sudi  ordinances  from  the  eridence  in  an  action  againist  the  lat- 
ter company  for  a  wilful  injury.    Bonham  v.  Citizens  St.  R.  Co.,  106. 

5.  CdLlision. — Special  Findings. — Contributory  Negligence. — ^In  an  action 
for  damages  caused  by  a  collision  with  a  street  car,  a  finding  that 
plaintiff  at  the  time  of  the  injury  was  volnntarilv  attempting 
to  drive  across  defendant's  track,  does  not  warrant  the  conclusion 
that  plaintiff  voluntarily  encountered  the  danger. 

McCoy  V.  Kokomo  12.,  etc.,  Co.,  669. 
8.  Collision. — Special  Findings, — No  Finding  as  to  Speed  of  Car. — 
ContrilnUory  ifegligence. — In  an  action  for  damages  caused  by  a 
collision  with  a  street  car  at  a  highway  crossing,  special  findings 
of  the  jury  showed:  That  plaintiff,  having  the  average  capacity 
to  see  and  hear,  and  knowing  that  the  cars  frequent^  ran  on  a 
certain  track,  and  that  his  horse  was  afraid  of  the  cars,  attempted 
to  drive  across  the  track  without  stopping,  though  his  view  was 
obstructed;  that  he  looked  and  listened,  but  did  not  see  the  car 
till  his  horse  was  goingon  the  track.  There  was  no  finding  as  to 
the  s]^d  of  the  car.  Held,  that  the  spNScial  findings  do  not  show 
contributory  negligence  so  as  to  authorize  a  judgment  for  defend- 
ant notwithstanding  a  general  verdict  for  plaintiff. 

McCoy  V.  Kokomo  R.,  etc.,  Co.,  662. 

7.  WUfulInjvry. — Cbmi>2(un<. —An  averment  in  a  complaint  in  an  action 
against  a  street  railroad  company  that  defendant  wilfully  and 
maliciously  ran  its  car  against  plaintiff  and  hurled  him  with 
great  force  and  violence  upon  the  roadway,  and  that  he  and 
his  bicycle  became  entangled  in  the  fender  in  front  of  the 
car,  and  that  defendant's  motorman,  after  he  knew  of  plain- 
tiff's condition,  wilfully,  with  intent  to  destroy  plaintiff's  life, 
continued  to  operate  the  car  at  a  hi^h  rate  of  speed  for  a  dis- 
tance of  800  feet,  during  all  of  which  distance  plaintiff  was 
dragged  along  said  street  and  under  the  fender  of  the  car,  charges 
a  wilful  injury.  Indianapolis  St.  R.  Co.  v.  Taylor,  274. 

8.  Wilful  Injury. — Instruction. — ^In  an  action  against  a  street  railroad 
company  for  -peraonal  injuries  sustained  through  the  alleged 
wilfulness  of  the  motorman,  an  instruction  that  if  the  motor- 
man  knew  that  plaintiff  was  beneath  the  car  and  helpless, 
and  knew  that  he  could  stop  the  car  in  time  to  prevent  the  in- 
fliction upon  plaintiff  of  any  injury  he  received,  and  with  such 
knowledge  did  not  stop  the  car,  the  defendant  is  liable  to  the 
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plaintiff  for  all  the  injury  received  by  him  niter  the  car  could 
have  been  stopped,  but  was  not,  is  ezroneons,  as  it  cannot  be  said 
that  the  facts  stated  in  the  instmotion  show,  as  a  matter  of  law, 
a  willingness  to  inflict  the  injury. 

IndianapoUt  St.  R.  Co.  T.  Tayiar,  974- 
9.  WUftd  Injwry.  -^Emdence.  —A  judgment  for  defendant  in  an  action 
against  a  street  railroad  company  for  wilfully  injurins  a  deaf 
mute  thirteen  years  of  age,  at  a  street  crossing,  will  not'  be 
reversed  on  the  evidence,  where  the  motorman  testifled  that 
there  were  trees  between  the  sidewalk  and  curb  which  ren- 
dered it  difficult  to  see  a  person  at  the  side  of  the  street;  that  he 
sounded  the  gong  at  some  distance  from  the  crossing;  that  he  first 
saw  the  boy  '* hopping  along  towards  the  track"  when  the  car 
was  fifteen  or  twenty  feet  from  the  crossing  and  sounded  the  gong 
and  reversed  his  car  as  quickl;^^  as  he  could,  and  that  he  did  not  know 
the  boy  was  deaf,  and  had  no  mtention  of  hurting  him. 

Bonham  v.  Ci^aem  SL  R.  Co.,  106. 

BTBEETS— Improvement  of,  see  Municipal  Ck)BPORATioK8. 

SUFBEME  OOTTBT^-Transf er  of  cause  from  Appellate  Cknirt,  see 
Appeal  and  Ebror,  6;  Oat^  v.  Bennett,  9. 
Rules  of  court,  see  Appeal  and  Error,  21,  22,  28,  24;  Indiana^ 
etc,f  R,  Co.  V.  Ditto,  669;  Stale,  ex  reL,  v.  Lankford,  S4;  DixcnY. 
Poe,  64;  Malott  v.  State,  ex  rd.,  678. 

ST7BETYSHIP— Wife  as  surety  for  husband,  see  Husband  and 
Wife,  1;  IrUernatumdl,  etc,.  Asm.  v.  Watson,  508. 

TAXATION— 

1.  Examination  of  Bank  Account. — A  county  assessor  is  not  entitled 
under  §8444  Bums  1894  to  examine  the  accounts  of  any  bank 
depositor  regardless  of  the  question  whether  the  depositor  is 
required  to  pay  taxes  in  this  State.   Applegate  v.  State,  ex  rel.,  119. 

2.  Examination  of  Bank  Account. — MandamM. — Sufficiency  of  Petition. 
— ^A  petition  by  the  State  on  the  relation  of  the  county  assessor 
for  a  writ  of  mandate,  under  §8444  Bums  1894,  to  compel  a  bank 
to  permit  relator  to  examine  its  books  for  the  purpose  of  obtain- 
ing information  to  enable  him  properly  to  discharge  his  duty 
as  such  officer  must  allege  that  some  taxpayer  who  was  a  deiMsi- 
tor  in  the  bank  at  such  time  had  failed  to  make  a  proper  return 
for  taxation  of  all  of  his  money  so  on  deposit,  or  that  uie  leLator 
had  just  cause  to  believe  that  he  had  not  done  so. 

Applegate  y.  State,  ex  rel.^  119. 

3.  Real  Estate. — Mortgage  Deduction. — Conttitutionat  Law. — The  act 
of  1899  (Acts  1899,  p.  422,  §8417a  et  seq.  Bums  1901),  authorizing 
the  deduction,  for  the  purpose  of  taxation,  of  mortgage  indebted- 
ness, not  exceeding  |700,  from  the  assessed  valuation  oi:  real  estate, 
each  deduction  not  to  be  ^ater  than  one-half  of  the  assessed 
valuation  thereof,  is  not  violative  of  the  provisions  of  the  State 
Constitution  requiring  equalitv  and  uniformity  in  taxation  (§1, 
article  10,  and  ^22,  article  4,  State  Constitution),  nor  of  tlie 
fourteenth  amendment  to  the  United  States  Constitution  relative 
to  the  right  to  the  equal  protection  of  the  laws. 

State,  ex  rel.,  v.  SmUh^  648. 

4.  Exemption, — Charities. — Private  Institution. — ^The  fact  that  a  home 
for  the  care  and  education  of  orphan  and  homeless  dbdldr^i,  main- 
tained by  contributions  from  the  counties  and  townships  of  the 
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State,  and  by  private  donations,  is  conducted  on  private  account, 
and  the  earnings  applied  to  the  i>er8onal  benefit  of  the  individaal 
proprietor,  does  not  deprive  the  owner  of  the  right  of  exemption 
of  the  property  from  taxation  as  jirovided  for  in  $8412  Bums  1901. 

Vink  V.  Work,  6S8. 

TAX  DEEDS— Invalidity  of,  see  Deeds,  2;  Wine  v.  Woods,  S88, 

TOMBSTONE — For  decedent  part  of  funeral  expenses,  see  Ex- 

EOUTORS  AND  Admikistrators,  7;  Pease  v.  Christman,  64JS, 
TRANSFER  OF  CATTSE— To  Suixreme  Ck>urt,   see  Appeal  Ain) 

Error,  6;  Craig  v.  Bennett,  9, 
TRANSIENT  MERCHANTS — Selling  without  license,  see  Liobn- 

SEs;  State  v.  Carpenter,  S68. 

TRIAL— Of  cause  on  api)eal  from  commissioners'  court,  see  Appeal 
AND  Error,  37;  Smyth  v.  State,  ex  reL,  SS2. 

1.  Evidence. — Objection, — Offer  to  Prove, — Available  error  camiot  be 
predicated  upon  the  action  of  the  court  in  excluding  offered 
testimony,  where  the  offer  to  prove  was  not  made  until  after  the 
court  had  ruled  on  the  objection  to  the  question.  Pittsburgh,  etc,, 
R,  Co.  V.  MaMer,  169;  Brown  v.  Cox,  S64;  Hoover  y.  Patton,  624; 
Board,  etc,,  v.  Gibson,  471, 

2.  Offer  to  Prove, — Incompetency  of  Witness, — ^An  offer  to  prove  after 
an  objection  to  the  witness'  competency  to  testify  has  been 
sustained,  comes  too  late.  Toner  v.  Wagner,  447. 

8.  Contributory  Negligence, — Personal  Injuries, — Evidence, — While  under 
^Oa  Bums  1901  the  burden  of  proving  contributory  negli- 
gence of  plaintiff  is  upon  the  defendant,  yet,  if  such  negligence 
IS  shown  by  the  evidence  given  on  behalf  of  the  plaintiff,  it  is  as 
effective  as  if  jiroved  by  we  defendant. 

Indianapolis  St,  R,  Co,  v.  Taylor,  $74, 

4.  Special  Finding. — Motion  to  Make  More  Specific, — New  Trial,^ 
If  a  si)ecial  finding  omits  material  facts,  the  remedy  is  by  motion 
for  a  new  trial,  not  by  motion  to  make  the  si)ecial  finding  more 
specific.  Qas  Light,  etc,,  Co,  v.  City  of  New  Albany,  268, 

5.  Interrogatories  to  Jury,—!!!  an  action  against  a  tenant  for  pos- 
session, the  court  submitted  the  following  interrogatories  to 
the  jury:  "If  defendant's  tenancy  did  not  expire  at  the  end  of 
March,  1896,  when  did  it  expire  b^  his  agreement  with  the  plain- 
tiffs?" "If  you  answer  the  previous  question  'yes,'  when  and 
how  did  thev  make  such  agreement?" — Held,  that  the  questions 
did  not  ask  for  statements  of  evidence,  but  for  facts. 

Lautman  v.  Miller,  S82, 

6.  Special  Finding,— -In  an  action  by  an  agent  against  an  in- 
surance company  to  recover  renewal  commissions  under  a  contract 
between  the  parties,  an  answer  to  an  interrogatory,  "Did  the 
plaintiff  forfeit  his  contract  with  the  defendant?"  "No," — ^waa 
a  mere  conclusion,  and  not  the  finding  of  a  fact. 

Frankel  v.  Michigan  Mvt,  Life  Ins,  Co,,  S04, 

7.  Verdict, — Special  Findinas, — Presumption. — Every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  a  general  verdict,  but 
nothing  will  be  inferred  in  aid  of  special  findings  of  fact  made  in 
answer  to  interrogatories.  Morford  v.  QUcago,  etc,,  R,  Co.,  494, 

8.  Contradictory  Findings, — Contradictory  answers  to  inteiroga- 
tories  cancel  or  neutralize  each  other,  but  in  no  way  impair  the 
general  verdict.  McCoy  v.  Kokomo  R.,  etc,,  Co,,  662. 
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9.  Verdict. — Special  Findings. — To  enable  a  party  snccessfully  to  in- 
terpose the  8];>ecial  findings  of  the  jmy  upon  particular  ques- 
tions of  fact  as  a  reason  for  judgment  in  his  favor,  notwithstand- 
ing a  general  verdict  against  him,  he  must,  at  least,  have  special 
findings  that  stand  in  such  clear  antagonism  to  the  general  verdict 
that  tne  two  can  not  coexist.     McCoy  v.  Kokomo  R.,  etc.,  Co.,  662, 

10.  Jvdgmerd  on  Special  Findings. — ^A  judgment  can  not  be  ren- 
dered on  answers  to  interrogatories,  in  opposition  to  a  general 
verdict,  unless  the  findings  are  sufficient,  when  strictly  construed, 
to  warrant  a  judgment  within  the  issues  in  favor  of  the  moving 
I>arty.  McCoy  v.  Kokomo  R.,  etc.,  Ck).,  66S. 

11.  Interrogatory. — Conclusion  of  Law. — HarmleM  Error. — ^In  an  action 
against  a  tenant  for  possession,  an  interrogatory  submitted  to 
the  jury  and  the  answer  tliereto  were  as  follows:  "If  the  de- 
fendant's tenancy  expired  at  the  end  of  March,  18d8,  was  it  nec- 
essary to  give  him  any  notice  to  quit  ?  * '  Answer :  '  *  No. ' '  Held, 
that,  although  the  question  called  for  a  conclusion  of  law,  the 
error  was  harmless.  Lavinum  r.  MUler,  382. 

12.  Motion  for  New  Trial. — Argwnent  of  Motion. — The  fixing  of  the 
time  and  limit  of  the  argument  on  a  motion  for  a  new  trial  is  a 
matter  within  the  discretion  of  the  trial  court. 

yVheeler  v.  Stoic,  687. 
TBTTSTS — Application  of  partnership  funds  to  payment  of  indi- 
vidual debt   of  x>artner,  see  Partnership,   2;   Hawna  v.   Mc- 
Laughlin, S9£. 

Witts. — ^Testatrix  devised  certain  real  estate  to  her  three  sons  and 
tiieir  wives,  jointly,  to  be  held  by  them  as  a  jointure  "for 
the  use,  bene&t  and  support  of  said  legatees  and  their  chil- 
dren now  in  life,  and  such  as  may  hereafter  be  bom  to  them,  or 
each  of  them."  Held,  that  a  trust  was  thereby  created  in  favor 
of  the  grandchildren,  which  is  capable  of  being  enforced  by  the 
court.  Allen  v.  McGee,  465. 

TTLTBA  VIBES — Contract  by  county  commissioners,  see  Oounties, 
11;  Board,  etc.,  v.  Gibson,  471. 

VENDOB  AND  FUBCHASEB— See  Sales. 

VERDICT— See  Trial. 

WAGES — Minimum  wage  rate,  see  Work  and  Labor;  BeU  v.  Town 
of  Sullivan,  199. 

W  A  KK  ANTY— Breach,  see  Sales,  4,  5;  Kenney  v.  Bevilheimer,  653. 

WIJjFTTL  TNJTTRY — Complaint  against  street  railroad  company, 

see  Street  Railroads,  7 ;  Indianapolis  St.  R.  Co.  v.  Taylor,  B74. 

Evidence  in  action  against  street  railroad  company,  see  Street 

Railroads,  9;  Bonham  v.  Citizens  St.  R.  Co.,  106. 
Action  for  wilful  injury  of  passenger  after  leaving  train,  see 

Railroads,  9;  Brooks  v.  Pittsburgh,  etc.,  R.  Co.,  62. 
Instructions,  see  Street  Railroads,  8;  Indianapolis  St.  R.  Co.  v. 
Taylor,  ^4, 

WILLS— Creation  of  trust,  see  Trusts;  Allen  v.  Mr  Gee,  465. 
Construction,  see  Descent  and  Distribution;  Jester  y.  Gustin,  281. 
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1.  Election  by  Widow. — The  right  given  a  widow  to  elect  to  take 
tuider  the  law  or  under  the  provisions  of  her  hnsband's  will 
(§§2648,  2686  Bums  1901)  is  purely  statutory,  and  can  only  be  en- 
joyed by  a  compliance  with  the  statute  conferring  it. 

MiUer  v.  Stephens,  438, 

2.  Husband  and  Wife. — Election  by  Widow, — Personal  Property, —  Beal 
Estate, — Section  2648  Bums  1901  providing  that  where  a  hus- 
band dies  testate  his  will  shall  have  no  effect  upon  his  widow's 
right  to  one-third  of  his  i)ersonal  property  remaining  aiter  the 
payment  of  liis  debts,  unless  she  elects  to  take  thereunder  :within 
ninety  days  after  the  will  has  been  admitted  to  probate,  and 
§2866  Bums  1901  wliich  provides  that  if  the  widow  does  not  elect 
within  a  year  to  take  under  the  law  instead  of  under  her  husbmid's 
will  she  shall  be  confined  to  her  rights  under  the  will  as  to  the 
real  estate,  are  independent,  substantive  .provisions. 

Miller  V.  Stephens^  438, 
B.  Election  by  Widow, — StattUe  as  to  Personal  Property. — The  iwro- 
vision  of  §2648  Bums  1901  that  if  a  widow  elect  to  take  under  the 
provisions  of  her  husband's  will  instead  of  one-third  of  his  per- 
sonal property  given  to  her  by  law,  she  shall  make  her  election 
witliin  ninety  days  after  the  will  has  been  admitted  to  probate, 
and,  "  in  the  same  manner  as  widows  are  now  required  by  law  to 
elect,"  has  the  same  force  and  effect  as  if  the  words  of  §2666 
Bums  1901  requiring  the  election  to  be  in  writing,  si^ed  by  the 
widow,  and  acknowledged  before  some  officer  authorized  to  take 
the  acknowledgment  of  deeds  api)eared  in  its  stead. 

Miller  v.  Stephens,  438, 

4.  Election  by  Widow,  — Right  of  Personal  Representative  to  Q^estion 
Validity  of  Election. — ^Although  the  right  of  election  is  personal  to 
the  widow,  and  can  be  exercised  by  no  other  person,  her  i)ersonal 
representative  may  question  the  validity  of  an  alleged  election  by 
his  decedent.  MUler  v.  Stephens^  438, 

5.  Election  by  Widow. — Action  to  Annul, — ^Where  the  executor  of  the 
will  of  the  husband  proceeded  to  settle  his  decedent's  estate 
on  the  theory  that  his  widow  had  elected  to  take  under  the  will, 
the  administrator  of  the  deceased  widow's  estate  may  maintain 
an  action  to  have  the  alleged  election  of  the  widow  judicially  de- 
clared void  and  expunged  from  the  will  record. 

Miller  v.  Stephens,  438, 

6.  Construction. — The  purpose  in  construing  a  will  is  to  ascertain 
the  intention  of  the  testator,  and  when  that  intention  is  ascer- 
tained, it  must  be  given  effect,  unless  in  violation  of  some  rule 
of  law.  Fenstermaker  v.  Holman,  71, 

7.  Construction. — To  ascertain  the  intention  of  a  testator,  the  whole 
will  must  be  considered,  and  no  word  or  clause  in  the  will  is  to 
be  rejected  to  which  a  reasonable  effect  can  be  given,  and  that 
effect  must  be  given  to  every  part  of  the  will  if  i)08sible. 

Fenstermaker  Y,  Holman,  71, 

8.  Construction. — Devise. — Life  Estate. — Only  a  life  estate  in  land 
will  pass  to  a  devisee,  unless  it  affbrmatively  appears  from  the 
will  that  a  greater  estate  was  intended. 

Fenstermaker  v.  Holman,  71, 

9.  Construction. — Devise, — Life  Estate, — A  will  provided  that  tes- 
tator's wife  '*8liall  have  all  my  real  and  x>ersonal  proi)erty,"  de- 
scribing tlie  realty.  By  a  subsequent  clause  of  the  will  he  devised 
the  same  real  estate  to  his  daughter.  Held,  that  the  wife  took 
only  a  life  estate  in  the  land.  Fenstermaker  v.  Holman,  71, 
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10.  Contest.  — Complaint. — JurMietion. — Premm^Uon. — ^Where  a  com- 
plaint, in  an  action  to  contest  a  will,  is  filed  in  a  circuit 
Gonrt  of  any  county  of  this  State,  and  the  court  proceeds  to  hear 
and  determine  the  cause,  it  will  be  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  court  fotlnd  either  that  the 
testator  died  in  the  county  in  which  the  suit  was  brought,  or  that 
some  part  of  his  estate  was  situated  therein,  whether  the  com- 
plaint contains  such  averments  or  not. 

Whittenberger  v.  Bower,  67S. 

WITNESSES— Testimony  of  at  former  trial,  see  Evidskob,  1; 
Wabash  R.  Co,  v.  MUler,  174, 

Incompetency  in  Action  by  Administrator,  — Assignments, — In  an  action 
by  an  a^inistrator  on  a  note  made  payable  to  decedent,  the  son 
of  the  deceased  was  incompetent,  under  ^510  Bums  1901,  to  testify 
that  decedent  had  transferred  the  note  to  him,  and  he  had  assigned 
it  to  defendants  to  apply  on  his  indebtedness  to  them. 

Toner  v.  Wagner,  447. 

WOBX  AND  LABOB^ 

On  Public  Work.— Minimum  Wage  Bate.^Act  of  1899.-^l!he  act  of 
March  6,  1899,  providing  a  minimum  wage  rate  on  public  work 
of  the  State,  being  for  the  benefit  of  labor,  and  no  imblio 
interest  being  impressed  upon  the  subject,  and  no  rule  of  public 
policy  being  violated,  a  laborer,  by  contract,  may  waive  the  bene- 
fit of  the  statute,  and  accept  a  lower  rate  of  wages,  and  such 
waiver  and  acceptance  would  be  binding  on  him. 

BeU  V.  Town  of  SvUivan,  199. 
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